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AMENDMENTS TO THE TRADING WITH THE ENEMY ACT 


MONDAY, JULY 20, 1953 


Unrrep Sratres SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY. 
Washington, D. C. 

The subcommittee met at 2 p. m., pursuant to call, in room 457 of the 
Senate Office Building, Senator Everett M. Dirksen (chairman of the 
subcommittee) presiding. 

Present: Senators Dirksen, Hendrickson, Hennings, Jenner, and 
McCarran. 

Also present: Senators Anderson and Hunt; Wayne H. Smithey, 
member of professional staff, Judiciary Committee; Edward A. Hayes, 
chief counsel to the subcommittee, and John W. Nairn, counsel to the 
subcommittee. 

Senator Dirksen. The committee will come to order. 

Perhaps the Chair ought to recite for the record that in the press 
of adjournment, it becomes increasingly difficult to get attendance at 
hearings. That is one of those things that is an inevitable con- 
comitant of the adjournment period. 

For the record let me recite that this is a meeting of a special sub- 
committee of the Judiciary Committee as distinguished from the 
investigating committee that has somewhat similar ‘functions. There 
is an investigating committee to investigate activities and operations 
under the Trading With the Enemy Act and then this — sub- 
committee which is empowered to ts ake testimony and to hear testimony 
on a number of bills. The committee consists of myself as chairman, 
Senator Langer, Senator Hendrickson, Senator Butler of Maryland, 
Senator Kefauver, and Senator Hennings. 

There was one other member designated to this committee. That 
was the late Senator Smith of North Carolina. 

The notices that went out on the 11th of July set down all the bills 
on which the committee hopes it can find time to take testimony. I 
will submit this statement for the record, but I think I ought to say for 
the information of those who are here that the bills now pending are 
S. 34, introduced by Senator McCarran of Nevada to amend section 
32 of the act; S. 145, introduced by Senator Langer; S. 146, also intro- 
duced by Senator Langer, to amend section 32; S. 151 to amend section 
32, also arent. by Senator Langer; S. 155, by Senator Langer to 
amend section 32; S. 249, to amend section 32, introduced by Senators 
Bennett and W: siking jointly: ; S. 373, introduced by Senator Hunt; 
S. 1765, to amend section 39 of the act, introduced by Senator Ander- 
son of New Rape og S. 2066, introduced by Senator Green, to amend 
section 6; S. 2171, by Senators Smith and Hendrickson, to amend 
section 9 (a); S. 2231, introduced by the chairman relating to debt 
claims, and Senate Joint Resolution 92, introduced by Senator Chavez 
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of New Mexico, and S. 2315, also introduced by the chairman to author- 
ize payment of certain war claims. 

Those are the bills that are presently before the committee and for 
the benefit of the reporter, I will give you that list. 

(The information referred to follows:) 


UNITED STATES SENATE, 
COMMITTEE ON THE JUDICIARY, 
SUBCOMMITTEE ON TRADING WiTH THE ENEMY ACT, 
July 11, 1958. 


Dear Sir: The Senate Judiciary Subcommittee on the Trading With the 
Enemy Act, of which I am chairman, will hold public hearings commencing 
Monday, July 20, 1953, at 2 p. m., and continuing throughout that week, in room 
457, Senate Office Building, for the purpose of hearing testimony on the following 
Senate bills and resolutions pending before the committee: 

S. 34, to amend section 32 of the Trading With the Enemy Act to provide for 
judicial relief (by Mr. McCarran). 

S. 145, to amend the Trading With the Enemy Act, as amended (by Mr. Langer). 

S. 146, to amend section 32 of the Trading With the Enemy Act of 1917, as 
amended, so as to permit the return under such section of property which an alien 
acquired while a bona fide resident of the United States (by Mr. Langer.) 

S$. 151, to amend section 32 of the Trading With the Enemy Act of 1917. as 
amended, so as to permit the return under such section of property which an alien 
acquired by gift, trust, annuity, devise, bequest, inheritance, or as beneficiary of 
any insurance policy from an American citizen or national and to provide that in 
any present or future conflict similar property be held in trust for such enemy 
alien by courts of competent jurisdiction or by an agency of the Government ap- 
pointed by the President, subject to the use of the United States Government 
for the successful conclusion of hostilities, to be returned to such alien after the 
end of hostilities under certain conditions as set out herein (by Mr. Langer). 

S$. 155, to amend section 32 of the Trading With the Enemy Act of 1917, as 
amended, so as to permit the return under such section of property which an 
alien acquired, by gift, devise, bequest, or inheritance, from an American citizen 
by Mr. Langer). 

S$. 249, to amend section 32 of the Trading With the Enemy Act of 1917, as 
amended, so as to permit the return under such section of amounts payable te 
aliens under trust funds created by American citizens (by Messrs. Bennett and 

S. 372, for the relief of Thomas T. Asami (by Mr. Hunt). 

8. 373, to extend the time for filing claims for the return of property under the 
Trading With the Enemy Act (by Mr. Hunt). 

S. 1765, to amend section 39 of the Trading With the Enemy Act of October 6, 
1917, as amended (by Mr. Anderson). 

. 2085, to amend section 6 of the Trading With the Enemy Act (by Mr. Green). 
. 2171, to amend section 9 (a) of the Trading With the Enemy Act, as amended 
(by Messrs. Smith of New Jersey and Hendrickson). 

8. 2231, to amend the Trading With the Enemy Act relating to debt claims (by 
Mr. Dirksen). 

S. 2315, to authorize payment of certain war claims (by Mr. Dirksen). 

8.. J. Res. 92, to return property vested under the Trading With the Enemy Act 
as the property of Germany or German nationals, or in which they had any in- 
terest (by Mr. Chavez). 

Inasmuch as you have previously indicated an interest in subject matter cov- 
ered by one or more of the foregoing bills, I would appreciate an indication as to 
your desire to testify on any particular legislation, together with an estimate of 
the time required for presentation of your views. Written briefs will also be 
accepted for inclusion in the record. 

Arrangements to testify should be made through the staff of the Subcommittee 
on Trading With the Enemy Act by calling Republic 7-7500, extension 5147, or 
replying to Suite 900, HOLC Building, 101 Indiana Avenue NW., Washington, D. C. 

In view of the time limitation in this matter, your prompt reply will be 
appreciated. 

Sincerely yours, 
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EVERETT MCKINLEY DIRKSEN. 


Senator Dirksen. Let the record note the presence of Senator Hen- 
drickson as a member of the subcommittee and Senator Hennings. 
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Senator Jenner, who is interested in some of the pending legislation, is 
also present. 

By way of the committee procedure, and because of the limitations 
on time at this stage in the congressional session, the Chair had hoped, 
because of the general interest in a bill to make provision for payment 
to war veterans under the War Claims Act either out of funds made 
available out of free balances resulting from the operations under 
the Trading With the Enemy Act, or in the case of the bill I intro- 
duced by direct appropriation, so that the Treasury might be reim- 
bursed as funds become available, that if it didn’t take too long we 
might get that bill reported without delay and also the bill relating 
to the liquidation and disposition of a great quantity of small claims 
running into thousands. 

I should note that Mr. Dallas S. Townsend, the Director of the Office 
of Alien Property is present and probably will be able to fortify the 
committee with the official attitude of the Department of Justice with 
respect to any of these bills, but it should not take too long, perhaps, 
if we took a little testimony on the bill relating to payments to war 
veterans whose claims have been adjudicated and to others. I wonder 
if we cannot take about 15 minutes to dispose of that matter. 

Without objection, we will put S. 2315 into the record at this point. 

(The bill referred to follows:) 


[S. 2315, 838d Cong., Ist sess.] 
A BILL To authorize payment of certain war claims 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That there are hereby authorized to be 
appropriated such sums, not to exceed $60,000,000 in the aggregate, for credit 
of the War Claims Fund, established by section 13 of the War Claims Act of 
1948 (62 Stat. 1240), as amended, to satisfy awards made under that Act. 

Sec. 2. Notwithstanding any other provision of law to the contrary, a sum 
equal to the amount expended under the appropriation authorized by the first 
section of this Act, shall be deducted from the net proceeds remaining upon 
completion of the administration, liquidation, and disposition pursuant to the 
Trading With the Enemy Act of 1917, as amended, of any property or interest 
therein. Such sum shall be covered into the General Fund of the Treasury. 


STATEMENT OF LUCY S. HOWORTH, GENERAL COUNSEL, WAR 
CLAIMS COMMISSION 


Senator Dirksen. Mrs. Howorth, how long would it take for you to 
just highlight for us what the situation is with respect to the War 
Claims Commission ? 

Mrs. Howorrn. I think 5 minutes. 

Senator Henpricxson. Before she proceeds, may I ask, as a co- 
sponsor of S. 2171—that is 1 of the section 9 (a) bills—when do you 
plan to take that up? 

Senator Dirksen. We hope this afternoon. 

Senator Henpricxson. The reason I ask is because I have another 
meeting at this very moment. 

Senator Dirksen. Would you like to go and come back? 

Senator Henprickson. If you could hold that. 

Senator Dirksen. Suppose we devote, perhaps, a half or three- 
quarters of an hour to the War Claims Commission and then we will 
wait for you to come back, because I do not believe that testimony on 
these two bills should take too long. 

Senator Henprickson. I appreciate that. 
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Senator Dirksen. Mrs. Howorth, let me ask you a series of ques- 
tions that I think will bring this whole thing up to date. Will you 
highlight for us very briefly the essence of the War Claims Act, who 
is entitled to compensation of payment thereunder, and we will leave 
it at that for the moment ? 

Mrs. Howorru. The War Claims Act, Mr. Chairman, is admin- 
istered by two agencies of the Government, the Bureau of Employees’ 
Compensation of the Department of Labor and the War Claims Com- 
mission. The Bureau of Employees’ Compensation administers the 
benefits to wage-contract employees, and to the persons suffering in- 
jury or disability who were interned in the Philippines, Midway, 
WwW a or any possession of the United States in the Pacific. 

Senator Dirksen. What groups or persons are entitled to the 
benefits of the War Claims Act? 

Mrs. Howorrns. Those are the ones who are entitled and whose 
benefits are administered by the Bureau of Employees’ Compensation. 
The War Claims Compensation administers the benefits which are 
payable to the prisoners of war, two benefits, one of $1 a day, and 
one of $1.50 a day, and the benefit to American civilian internees 
in the Philippines and other places in the Pacific, and the benefits 
under section 7 (2), the religious organizations. 

Senator Dirksen. What are the sources of funds for these two 
broad categories ? 

Mrs. Howorrn. The source of funds for all categories is the war 
claims fund, which was created by section 13 of the War Claims Act 
and which consists of the net proceeds after the liquidation, disposi- 
tion, and administration of German and Japanese assets vested pursu- 
ant to the Trading With the Enemy Act. 

Senator Dirksen. Can you recite from your notes very briefly the 
number of claims that have been filed in each one of these groups or 
categories since the act has come into operation ? 

Mrs. Howorrn. Yes. I do not have the number filed with the 
Bureau. 

Senator Dimxsen. You can file that statement for the record if you 
wish, and just highlight it. 

Mrs. Howorru. I would like to file this statement for the record. 

Senator Dirksen. Without objection it is so ordered. 

(The statement referred to follows :) 


STATEMENT oF Lucy S. HowortH, GENERAL COUNSEL, WAR CLAIMS COMMISSION 


Mr. Chairman and members of the committee, my name is Lucy 8. Howorth, 
and I am General Counsel of the War Claims Commission. 

Pursuant to the invitation of the committee, the War Claims Commission has 
designated me to testify relative to the activities of the War Claims Commission 
which may be of interest to your committee. 

Section 39 of the Trading With the Enemy Act was added to that act by sec- 
tion 12 of the War Claims Act of 1948. Section 13 of the War Claims Act of 
1948, as amended, creates the war claims fund and provides that the money in 
the fund shall be available for expenditure as provided in the War Claims Act 
and as provided by the Congress. Section 13 then specifically authorizes the 
use of money in the war claims fund to pay claims recognized by the War Claims 
Act of 1948, as amended. The war claims fund consists of the net proceeds re- 
maining upon the completion of administration, liquidation, and disposition of 
property or interest therein of Germany, Japan, or any national of either such 
country, vested in or transferred to the United States Government, pursuant to 
the Trading With the Enemy Act of 1917, as amended. 

The several categories of claims recognized by the War Claims Act of 1948, 
as amended, may be grouped according to the agency by which they are admin- 
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istered. First, claims arising under section 4 and section 5 (f) are adminis- 
tered by the Bureau of Employees’ Compensation, Department of Labor. Seec- 
ond, section 4 (b) (1) provides that the Secretary of State is authorized to 
cancel the repatriation costs furnished to certain persons and the Department 
of State is to be reimbursed from the war claims fund for any such sums so 
canceled. Third, claims pursuant to sections 5 (a) through (e), 6, and 7 of 
the War Claims Act are administered by the War Claims Commission. 

The three types of claims administered by the War Claims Commission prior 
to the amendment of April 9, 1952, were (1) claims of American civilian in 
ternees, (2) claims of members of the United States Armed Forces for $1 a day 
for each day while held as prisoner of war by an enemy government on which 
they were not furnished food of the quantity and quality required by the Geneva 
Convention of July 27, 1929, and (3) claimg of certain religious organizations 
functioning in the Philippines and affiliated with organizations functioning in 
the United States for reimbursement of expenditures incurred or supplies used 
in furnishing relief in the Philippines to members of the Armed Forces of the 
United States or civilian American citizens as defined in section 5. 

Two additional categories of claims were authorized to be adjudicated and paid 
by Public Law 303, 82d Congress, which was approved on April 9, 1952. These 
two categories are (1) claims of former prisoners of war for compensation at the 
rate of $1.50 per day under the provisions of the Geneva Convention with respect 
to inhumane treatment and conditions of labor, and (2) eclaims of religious or- 
ganizations in the Philippines affiliated with religious organizations in the United 
States for postwar replacement costs of their property damaged or destroyed in 
the Philippines during World War II, provided such property was used in 
connection with their educational, medical, or welfare work. 

In addition to its adjudicatory functions outlined above, the War Claims Com- 
mission was directed by section 8 of the act to make a study and submit a report 
to the Congress on war claims arising out of World War II which are not com- 
pensable under the act. That function of the Commission has been completed. 
A preliminary report was submitted on March 13, 1950, and printed as House 
Document 580, 8lst Congress. The final report was submitted on January 16, 
1953, and printed as House Document 67, 83d Congress. The Commission is a 
temporary agency required to terminate its activities not later than March 381, 
1955. The Commission is proceeding rapidly with the adjudication of claims and 
definitely plans the completion of the adjudication program well within the time 
required by law. 

As the committee understands, $150 million had been assured for the war-claims 
fund when the Congress had under consideration the bill which upon enactment 
became Public Law 303. At that time representatives of the Commission testified 
that the full sum of $150 million would not be required to pay the claims then 
recognizable. By a revision of estimates as the claims-adjudication program has 
progressed, $40,522,312.63 of the amount in the war-claims fund was found avail- 
able for the payment of 61,969 claims of prisoners of war authorized by Public 
Law 303. 

I have here statistical tables showing the status of the war-claims fund as of 
July 13, 1953, and the status of the claims adjudication and payment program as 
of July 18, 1953. One hundred sixty-one thousand and eighteen prisoner-of-war 
claims were filed since April 9, 1952. Sixteen thousand one hundred and sixty- 
three prisoner-of-war claims for inhumane treatment and labor have been adjudi- 
cated and are presently unpaid in the sum of $7,685,605.98. There are 226,447 
unadjudicated claims. Also, religious property claims have been adjudicated and 
are unpaid in the sum of $4,360,382.77. 

The Commission has estimated that approximately $57 million additional is 
required. This estimate includes estimated awards on primary adjudication and 
estimated awards which may be made on appeals in civilian internee and religious 
claims, 

Mr. Chairman, I shall be glad to answer questions relative to these matters. 

Mrs. Howorrtn. I have a chart which I would also like to file for the 
record which shows the claims of civilian internees. The total is 
20,239. The prisoners of war claims for $1 a day for inadequate ra- 
tions is 271,558 ; the religious relief claims, 10,188 ; the prisoner-of-war 
inhumane treatment claims, 161,018 ; and the religious property claims, 
90; and so the total is 692,804 claims filed with the War Claims 
Commission. 

(The chart referred to follows:) 
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Senator Dirksen. For an aggregate of how much? 

Mrs. Howorrn. The aggregate is about $180 million. 

Senator Dirksen. How many claims have been adjudicated and 
paid? You can give that in round figures and the table will show 
the details. 

Mrs. Howorru. 230,000 in round figures. 

Senator Dirksen. Have been adjudicated and paid? 

Mrs. Howorrn. And paid. 

Senator Dirksen. And the amount paid is how much? 

Mrs. Howorru. $102,143,851. 

Senator Dirksen. What claims in all categories are pending at the 
present time which have been unpaid and adjudicated. 

Mrs. Howorrn. 16,163 prisoner-of-war claims for inhuman treat- 
ment and compulsory labor in the sum of $7,600 in round figures. 

Senator Dirksen. $7 million? 

Mrs. Howorrn. Yes. And there are 15 religious-property claims 
in the sum of $4,360,000. 

Senator Dirksen. How many claims are pending that have not 
been adjudicated ? 

Mrs. Howorrn. There are 96,000 prisoner-of-war claims which will 
aggregate around $39 million in value. 

Senator Dirksen. Have you any formula or way of determining by 
rule of thumb on the basis of past experience about how many of the 
claims now pending will be favorably disposed and allowed and how 
much money it will take to liquidate those claims? 

Mrs. Howorrn. We estimate a total of $71 million is needed to liqui- 
date all pending claims and $57 million additional new money is 
needed. In other words, there is a small amount set aside for the 
first claims which were authorized. The estimated amount needed to 
complete the payment of these prisoner-of-war claims and the re- 
ligious-property claims is $57 million, which we took for round 
numbers, because it is estimated, $60 million. 

Senator Dirksen. That is over and above whatever balances are 
available at the present time? 

Mrs. Howorru. Yes. 

Senator Dirksen. One other question. Have you any way of de- 
termining whether or not there has been opportunity for every per- 
son who might legitimately file a claim to have filed his claim by this 
time, or does it require an extension of the act in order to make sure 
that they all come in under the deadline? 

Mrs. Howorrn. The Commission is required by Public Law 16 of 
the 82d Congress to publicize and to acquaint every potential claimant 
with the benefits of the act. The Commission sent to the prisoners 
of war, mailed to each prisoner of war whose name we had and 
whose address we had, a copy of the form. There are some 10,000 
claimants who have not filed, but it is the experience of Government 
agencies that some people never file for any benefit. There are on 
record with the Commission, however, over 700 claims which have 
come in too late. 

Senator Dirksen. In addition to the prisoner-of-war claims how 
much money do you require in addition to available balances to 
liquid: ite all claims that will be allowed that are pending before your 
Commission ? 


Mrs. Howorru. $17 million. 
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Senator McCarran. Mr. Chairman, pardon me for interrupting. 
You probably traversed this ground belcke I came in. First of all, 
would you mind dividing the “claims, prisoner-of-war claims and the 
religious claims? 

Senator Dmxsen. We can do that now for the purpose of the 
record. I was just trying to avoid as much detail as possible, but, 
Mrs. Howorth, if you have that data there will you summarize that 
for us by categories? 

Mrs. Howorrn. Yes. 

Senator McCarran. Then I would like to have her break down the 
religious claims that have been allowed and the number disallowed. 

Senator Dirxsen. It will all be furnished for the record but if the 
committee wants that information now, we can just as well have it at 
this point. 

Senator McCarran. I am not on the subcommittee. 

Senator Dirksen. It is quite all right. 

Let the record note the presence of Senator McCarran of Nevada. 

Mrs. Howorrn. There are two kinds of religious claims, one for 
relief furnished or supplies used in furnishing relief to American 
civilian citizens as defined in the act and members of the United States 
Armed Forces. That was the category which was authorized by the 
original section 7 of the original War Claims Act. There were 10,188 
claims filed in that group, 36 of which have been allowed in the sum 
of $1,491,724.57. 

Senator McCarran. That is 36 out of 10,000; is that right? 

Mrs. Howortn. Yes. Of course, all have not been adjudicated. 

Senator McCarran. Does that mean that those not allowed are 
forever out? 

Mrs. Howorrn. No. 

Senator McCarran. Is there a possible reconsideration ? 

Mrs. Howorrn. There is a possible reconsideration. The act pro- 
vides for appeals. Of that 10,000, 4,992 have been disallowed and 
5,183 are pending. 

Senator McCarran. I do not quite catch that difference. Thirty- 
six were allowed first. 

Mrs. Howorrn. Yes. 

Senator McCarran. Out of 10,000. Now you come to a different 
category. 

Mrs. Howorrn. No; are pending and unadjudicated, Senator. 

Senator McCarran. All right. 

Mrs. Howorrn. In other words, about half of that program. 

Senator McCarran. Of those unadjudicated, assuming they were 
all allowed 

Mrs. Howorru. Assuming that they were all allowed, it would be 
$32 million. 

Senator McCarran. Additional? 

Mrs. Howorrn. Yes. 

Senator McCarran. However, if the numbers that have been 
allowed now were paid it would amount to how much? 

Mrs. Howorrn. Those have been paid. 

Senator McCarran. They have been? 

Mrs. Howorrn. Yes. We estimate that $2,504,000 will be paid to 
additional claimants. 

Senator McCarran. That is a rough estimate ? 
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Mrs. Howorrn. Yes. Of course, it is bound to be a rough estimate. 

Then the second category of religious claims are the ones that are 
authorized. 

Senator McCarran. That was the Dempsey amendment. 

Mrs. Howorrn. Yes; the Dempsey amendment. It was S. 1415, 
which became Public Law 303, and that authorizes the payment to 
certain religious organizations for postwar cost of repl: ucement of 
property use ed for medical, education, and welfare work in the cae - 
pines. Of those, there were 90 claims filed. One was subsequently 
withdrawn. Of the 89 adjudicated, 15 have been allowed and 74 
denied. 

Senator McCarran. The denial means held in suspension, does 
it not? 

Mr. Howorrn. It means denied, but, of course, there is an appeal. 

Senator McCarran. How many of those have taken an appeal. 

Mrs. Howorru. Fifty-four at the last count. 

Senator McCarran. And there is some time yet in which for the 
others to appeal ? 

Mrs. Howorrn. Yes; they have 6 months in which to appeal. The 
total which will be paid when funds are available to this 15 is 
$6,380,000, and we estimate that $8 million or more will be allowed 
on appeal for the reason that these claims were required by law to be 
adjudicated in a very short length of time considering their complexity 
and the amount involved and the many different items of property. 

Senator McCarran. Take the amount that you say would in all 
probability be allowed, $4 million plus. 

Mrs. Howorrn. That has already been allowed. 

Senator McCarran. Yes; but then there is a plus. 

Mrs. Howorrn. The plus of $8 million. 

Senator McCarran. Making $12 million? 

Mrs. Howorrn. Yes. 

Senator McCarran. Take that and add it to your war pris isoners. 

Mrs. Howorrn. Yes. That comes out to a little over $57 million. 
We rounded it out in conferences with the Department of Justice to 
$60 million, to allow a little extra, because after all these are estimates. 

Senator McCarran. Supposing the Anderson bill was amended to 
make $75 million, would that cover all, do you believe, the religious 
and war prisoners? 

Mrs. Vaaaeia, War Claims Commission, of course, rests more 
comfortably when there is more money in the war-claims fund, because 
then the estimates are not in jeopardy, but it has estimated that $60 
million should be ample. Of course, $75 million would make it very 
comfortably ample. 

Senator Dirksen. Senator Anderson, of New Mexico. 


STATEMENT OF HON. CLINTON P. ANDERSON, A UNITED STATES 
SENATOR FROM NEW MEXICO 


Senator Anperson. I have a conference on the Continental Shelf 
shortly and I wanted to get in a word of support on what Senator 
McCarran has said. I introduced my bill with the $60 million figure 
because the War Claims Commission did feel that that was sufficient 
and has been advised to resist any sum above that, but I do think it is 
fair and necessary to point out that these religious claims are not by 
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any means completely settled, in spite of what I think of the very 
fine work the War Claims Commission has done on them. 

Of the 15 claims that have been settled, it is true that $4,360,882 
has been allowed, but $10,631,690 was disallowed on those very 15 
claims. One claim involving $347,000 roughly was withdrawn, but 
16 have been denied for insufficient dividends. That is a matter of 
nearly $5 million. Against that the Commission has set up a reserve 
of $2'million. 

It seems to me that you ought to set up sufficient reserve so that if 
the evidence is forthcoming the claims will be paid in full. I happen 
to be, as the chairman does, an official of an insurance company and 
we certainly set up a reserve that is sufficient in case the suit goes 
against us, and this is a suit that could be brought against the Govern- 
ment, in which $5 million might be collected. I, therefore, think that 
$5 million should be set forth in full. On the 15 items that have been 
allowed the Commission is setting up a reserve of some $3 million, 
which I would think might be regarded as sufficient, but I would say 
very respectfully that I think the reserve is too low on the 52 claims 
which have been disallowed for legal reasons. The amount is $31,- 
807,230.81. Against that a reserve of only a million dollars has been 
set up. It would only take a little trend in the courts to cause you a 
lot of trouble. While I was very happy to try to stay with the figure 
which the War Claims Commission felt was necessary, I do think that 
if the committee would see fit to report the bill out with the amend- 
ment which Senator McCarran has suggested the War Claims Com- 
mission would be in a much better position. 

Its actions show it is going to resist anything it thinks it is improper. 
By the same token the C ongress wants to pay the things which are 
proper under the law. It seems to me a reserve of $2 million where 
only evidence is lacking contrarily is not reserve enough and that 
perhaps $3 million more should be added there. 

Senator McCarran. May I add, there can be no harm because that 
which is not allowed cannot be paid. 

Senator Anperson. I agree with the Senator. I am not seeking 
to squabble with the War Claims Commission. I appreciate the fact 
that it has tried to be careful, but I would think it wise, Mr. Chairman, 
if the other $15 million was added, so if there should be a turn in 
these cases and evidence should come in which would indicate it neces- 
sary to pay additional sums the money would be available to pay them. 

If there has not been put in this record, I think the letter from Daniel 
Cleary, Chairman of the War Claims Commission, under date of 
June 9, to the Honorable William Langer, chairman of the Judiciary 
Committee, setting forth the base for the $60 million might be inserted 
in the record at this point, and then these 2 tables, which show these 
estimates might also be included, if you would be willing to do so Mr. 
Chairman. 

Senator Dirksen. Without objection, it is so ordered. 

(The material referred to follows:) 


War CLAIMS COMMISSION, 
Washington 25, D. C., June 9, 1953. 
Hon. WILLIAM LANGER, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington 25, D. C. 
My Dear Senator LANGER: Further reference is made to your letter of May 
20, 1953, requesting a report by the War Claims Commission on S. 1765, 83d 
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Congress, entitled “A bill to amend section 39 of the Trading With the Enemy 
Act of October 6, 1917, as amended.” 

The purpose of the bill is to authorize and direct the Department of Justice, 
acting through the Custodian of Alien Property, to cover into the Treasury of 
the United States for deposit into the War Claims Fund, created by section 13 (a) 
of the War Claims Act of 1948, a sum not in excess of $60 million, which shall 
be in addition to the sum of $150 million heretofore covered into the Treasury of 
the United States by the Alien Property Custodian (Office of Alien Property). 
The bill further provides that such action shall be taken immediately upon 
enactment of the bill. 

This purpose would be accomplished by the addition of a proviso at the 
end of section 39 of the Trading With the Enemy Act of 1917, as amended. 

In effect, the bill would suspend to a limited extent the requirement in section 
39 of the Trading With the Enemy Act of 1917, as amended, quoted below, that 
before funds can be covered into the Treasury by the Department of Justice 
for deposit in the War Claims Fund, such funds shall be “net proceeds remain- 
ing upon the completion of administration, liquidation, and disposition of vested 
German and Japanese properties.” 

Section 39 of the Trading With the Enemy Act of 1917, as amended, was added 
to that act by section 12 of the War Claims Act of 1948 (62 Stat. 1240, 50 
U. S. C. App. 2001, et. seq.) as amended, and provides in pertinent part: 

“No property or interest therein of Germany, Japan, or any national of either 
such country vested in or transferred to any officer or agency of the Government 
at any time after December 17, 1941, pursuant to the provisions of this act, shall 
be returned to former owners thereof or their successors in interest, and the 
United States shall not pay compensation for any such property or interest 
therein. The net proceeds remaining upon the completion of administration, 
liquidation, and disposition pursuant to the provisions of this act of any such 
property or interest therein shall be covered into the Treasury at the earliest 
practicable date. Nothing in this section shall be construed to repeal or otherwise 
affect the operation of the provisions of section 32 of this act or of the Philippine 
Property Act of 1946.” 

Section 13 (a) of the War Claims Act of 1948 provides: 

“There is hereby created on the books of the Treasury of the United States 
a trust fund to be known as the war claims fund. The war claims fund shall 
consist of all sums covered into the Treasury pursuant to the provisions of 
section 39 of the Trading With the Enemy Act of October 6, 1917, as amended. 
The moneys in such fund shall be available for expenditure only as provided 
in this act or as may be provided hereafter by the Congress.” 

The War Claims Act of 1948 further provides that moneys in the war claims 
fund shall be available for payment of several categories of claims as follows: 

(1) Claims for wages due certain employees of contractors with the United 
States for the period during which they were missing from their employment 
due to the belligerent action of, or detention by, the enemy (sec. 4 (a)). 

(2) Claims for the reimbursement to the contract employees mentioned above, 
of moneys paid by them in settlement of loans extended by the Department 
of State for the purpose of paying expenses of repatriation and other items (sec. 
4 (b) (2)). 

(83) The reimbursement to the Department of State of the amount of the 
unpaid loans, described in (2) above and section 13 (d). 

(4) Claims for detention benefits of American civilian citizens who were 
interned by, or went into hiding to avoid capture by, the Japanese at certain 
designated places in the Pacific (sec. 5 (a) to (e)). 

(5) Claims for injury, disability, or death sustained by persons described 
in (4) above, while detained by, or in hiding from the Japanese (sec. 5 (f)). 

(6) Claims of members of the Armed Forces of the United States who were 
held prisoner of war by any government during World War II, for the failure 
of the enemy to provide them a quantity and quality of food as required by 
the Geneva Convention of July 27, 1929 (sec. 6 (a) to (c)). 

(7) Claims of certain religious organizations in the Philippines, affiliated 
with religious organizations in the United States, for reimbursement of relief 
furnished by them in the Philippines to members of the Armed Forces of the 
United States and to American civilian citizens during World War II (sec. 7). 

The claims described in (1), (2), and (5) above are administered by. the 
Bureau of Employees’ Compensation, Department of Labor, those described in 
(4), (6), and (7) above are administered by the War Claims Commission. 


ea) 


AMENDMENTS TO THE TRADING WITH THE ENEMY ACT 13 


On April 9, 1952, Public Law 303, 82d Congress, was approved. This act 
amended the War Claims Act of 1948 to provide for the recognition of two addi- 
tional categories of claims, both payable out of the war claims fund, namely: 
(1) Claims of members of the Armed Forces of the United States who were de- 
tained by the enemy during World War II for the violation of their rights under 
the Geneva Convention with respect to humane treatment and with respect to 
work performed by them, and (2) claims of religious organizations in the 
Philippines, affiliated with religious organizations in the United States for post- 
war replacement cost of their property in the Philippines used in connection 
with their educational, medical, or welfare work. These claims are adjudicated 
by the War Claims Commission. 

Following the activation of the War Claims Commission in September 1949, 
the Commission estimated that the sum of approximately $150 million would 
be required to pay claims authorized by Public Law 896, 80th Congress, and 
the administrative expenses connected therewith. The Custodian of Alien Prop- 
erty pointed out that section 39 of the Trading With the Knemy Act authorizes 
the covering into the Treasury only the net proceeds of vested property remain- 
ing upon the completion of administration, liquidation, and disposition pursuant 
to the provisions of the Trading With the Enemy Act of 1917, as amended. He 
further stated that a reasonable construction of section 39 would prevent cover- 
ing into the Treasury of any sum except the proceeds of vested assets completely 
administered, which then were estimated to be $25 million. 

It was then determined that since pursuant to section 5 (b) of the Trading 
With the Enemy Act of 1917, as amended, the President had authority through 
his designate to determine the national interest of the United States in the 
use of the vested assets, sums might be transferred from time to time in the 
total amount of $150 million to the war claims fund, with the understanding 
that the Bureau of the Budget would support remedial legislation in the event 
any part of the $150 million should be needed to pay claims for return or other 
approved demands upon the vested property. 

The Department of Justice, through the Assistant Attorney General in charge 
of alien property, with the approval of the Director, Bureau of the Budget, 
covered into the Treasury from time to time, upon the request of the War 
Claims Commission, funds in the total amount of $150 million. 

In 1952, when the bills which upon enactment became Public Law 303, 82d 
Congress, were under consideration by the Committee on Interstate and Foreign 
Commerce, House of Representatives, testimony was offered that at least $35 
million of the $150 million available to the war-claims fund could be applied 
on the cost of the pending legislation, then estimated as possibly $108 million. 
Further testimony was offered that additional net proceeds of vested assets of 
Germany and Japan and their nationals would ultimately be $124,800,000. This 
figure included $30 million which was necessary to complete the $150 million 
deposit. This $30 million was subsequently deposited. (P. 179, hearings before 
Committee on Interstate and Foreign Commerce, House of Representatives, 82d 
Cong., On bills to amend the War Claims Act and the Trading With the Enemy 
Act.) 

As steps were taken to initiate the adjudication program pursuant to Public 
Law 303, 82d Congress, the War Claims Commission recognized that the De- 
partment of Justice has made no specific commitments to cover funds into the 
Treasury for the war-claims fund beyond the $150 million. The Commission 
considered, therefore, that sound administration required appropriate steps should 
be taken to secure assurance that the necessary additional funds would be avail- 
able when needed to pay the new category of claims. After conferences with 
the pertinent officers of the Department of Justice and the Director of the 
Office of Alien Property, the Commission was advised that no further funds 
would be deposited in the war-claims fund, except pursuant to specific congres- 
sional authorization; that moneys presently in its custody cannot be, from a 
strictly accounting basis, considered to be net proceeds, and that a greater 
risk attaches to transferring funds from a diminishing reserve. 

The Commission has been advised, however, that the cash position of the Office 
of Alien Property is approximately $130 million. 

The Commission has paid 61,985 claims pursuant to Public Law 303, 82d Con- 
gress, as of May 22, 19538, in the sum of $40,541,522.63. No additional money 
remains available for payment of Public Law 303 claims, The above payments 
have been made from the $150 million deposited and from funds not required 
for the payment of claims pursuant to Public Law 896, 80th Congress, prior to 
the act of April 9, 1952. 
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However, the attention of the committee is invited to the fact that payments 
under Public Law 303 have only been made to prisoner-of-war claims for com- 
pensation on account of inhumane treatment and compulsory labor. These 
claims were given priority in payment by section (g) of section 2 of Public Law 
303, 82d Congress, which provides: 

“The Commission shall expedite the payments under this section without 
reducing payment of claims of American civilian internees and prisoners of war 
filed before March 31, 1953, pursuant to the provisions of sections 5 and 6 of 
this act.” 

Awards have been made to religious organizations for property loss and dam- 
age in the amount of $4,360,882.72. Payment, however, is being withheld on 
these awards due to the lack of sufficient funds to meet the payment of claims 
of civilian internees and prisoners of war. 

To summarize, payment of additional claims of prisoners of war has been 
discontinued, and as stated above, payment is not being made on awards to 
religious organizations pursuant to Public Law 303, 82d Congress. 

The War Claims Commission, in view of the foregoing, recommends favorable 
consideration of S. 1765, 838d Congress, or legislation which would accomplish 
the purpose of 8. 1765 
Sincerely yours, 

DANIEL F.. CLEARY, 
Chairman, War Claims Commission. 


Estimate of additional cost, Public Law 303, 82d Cong., as of Apr. 10, 19538— 
Recapitulation 


Additional funds required for sec. 6 (d)--------------_------- * $46, 337, 919. 62 








Funds required for sec. 7 (b) and (c)-------------__--_----.- * 4, 360, 882. 72 
Funds required for appeals, sec. 7 (b) and (¢)--------------_- * 6, 000, 000. 00 
Cnt Betek VOOBIOG .cccciciendatentecstenediaatapinnieten’ 56, 698, 802. 34 
Sec. 6 (d): Total American prisoner of war claims filed, 115,000: 

Pacts, BABOO at O64. Db6 i dicrietitmatidumdtiodsibinenstibnibaioatl $39, 510, 000. 00 
marepenn, GE.000 OF Gee iidecesareccncsominetsmantaess 33, 575, 000. 00 

‘Total cost, American prisoners of war......-.........-...-.. 78, O85 ~000. 00 

eek Wehs Bel, TE) We eiitei teen tdecindsniecbbdsn cee * 35, 125, 225. 25 
a 87, 959, 774. 75 

Balance available in war claims fund for Public Law 303 (Apr. 10, 1953)_ °5, 421, 855. 13 
Additional amount required for American prisoners of war___---- 82, 587, 919. 62 
Amount required for Philippine prisoners of war (60,000 at $230)_.--__-_ 13, 800, 000. 00 
Total additional required for prisoners of war_...........-..-. 46, 337, 919. 62 


* As of the close of Apr. 17, 1953, this figure was $36,802,972.25. 
> As of the close of Apr. 17, 1953, this figure was reduced to $3,744,108.13. 


2 Sec. 7 (b) and (ce): 


Amount Amount Withdrawn 








Number of claims allowed disallowed ——. 

eben ald. 
15 . thane wk : --| $4,360, 882. 72 | $1, 631, 690. 47 |......--- Ae 
1 (withdrawn) _- d Radda sniaeiremben FES 2 --+-----| $347, 264. 40 
16 (insufficient evidence)... ...........-..-..--- = "4, 933, 005. 76 Pts shen wath 
5 (abandoned). _- : heeramanelie einen tee ahh dennesinndidiians 1, 531, 387. 47 
52 (denied for legal reason)... sdb che ud chases : sy 31, 807, 230. 81 | eae 

3 Estimate for appeals (sec. 11): 

Ne een ee ee ne than ddsneceaeime a eatibaben meme . $3,000, 000 


OF Ge BG Ses CO on is ho Son ee hein ak ccd Joes cb eebeen 2, 000, 000 
Of the 52 claims denied on legal grounds where facts neve be Govelepes to remove from 
application ef legal principle. seine ~aEy wipes re> oAcigbodeh ---------- 1,000,000 


Total __. d ; co wsdilesislan Mien dsb dll le bl eis ds See 


Senator Dirksen. Do you favor in principle the idea of appropriat- 
ing directly for the payment of these claims and then reimbursing the 
Treasury A the amount whenever balances become free out of the 
operations of the Alien Property Office ? 
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Senator Anpgerson. Yes, I do, Mr. Chairman. I think this is an 

obligation that we owe just as strongly as we owe any other obligation. 
We would not say that the amounts made available under the appropri- 
ation to the Army will be paid to the various contractors after some 
other event happens. We tell them we are going to pay them. If it 
requires additional financing to pay them we discharge our current 
obligations. We try to discharge our past obligations representing 
interest on our debt and I am very much in sympathy with trying to 
take care of this by the appropriation of sufficient money so that “the 
War Claims Commission can proceed to close this matter up and then 
if subsequently the money has to be repaid in a somewhat slower 
fashion to the Treasury of the United States, I see no damage by its 
so doing. 

Senator McCarran. I agree with that also, Mr. Chairman. The 
same principle applies to that as applies to the matter I mentioned a 
moment ago. If they are not allowed, the money will not be paid out, 
so it is all ‘right. 

Senator Dirksen. One question to Mrs. Howorth and then I want 
to question the Director of Alien Property. 

To date, how much has been advanced by the Alien Property Office 
to the War Claims Commission ¢ 

Mrs. Howorrn. $150 million has been advanced to the war claims 
funds. 

Senator Dirksen. That is in a number of increments for a period 
of time? 

Mrs. Howorrn. Yes. The first one was $25 million. The last one 
was made in June 1952. 

Senator Dirksen. Mr. Townsend, I wonder if you would like at this 
point to make some comment on this matter. 


STATEMENT OF DALLAS S. TOWNSEND, ASSISTANT ATTORNEY 
GENERAL, DIRECTOR, OFFICE OF ALIEN PROPERTY, DEPART- 
MENT OF JUSTICE 


Mr. Townsenp. Just this, Mr. Chairman. First let me say I appre- 
ciate the opportunity to come before the committee and I put myself 
entirely at the service of the committee if there is anything that I or 
the staff of the Office of Alien Property can do to help. 

On this question of the appropriation of $60 million or the direction 
of Congress for the Office of Alien Property to pay over $60 million to 
the War Claims Commission, it is obvious, of course, from the state- 
ment just made by counsel that the money is needed and needed now. 
The Department of Justice has put in reports on all of these bills. 
The report on two bills, the one, I think, introduced by Senator Demp- 
sey and another by Senator Anderson, were put in before, Mr. Chair- 
man, you introduced your bill to appropriate $60 million directly with 
reimbursement later as free balances became established. The De- 
partment of Justice takes no position as to which method should be 
pursued. Ifthe Office of Alien Property is to make the payment, and 
the money is immediately available, it can be paid within hours, and 
while the Department has expressed a preference, let us say, in favor 
of one form of congressional direction as against another, as indicated 
in these two bills, still it has made no objection either way. 
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Except insofar as having taken that position might be construed 
as in conflict with the position of no objection to this appropriation, 
I think our position is still no objection. It is a matter of policy on the 
part of Congress to determine whether it should be done by appropri- 
ation or otherwise. 

Personally, obviously it seems the most direct way of doing it is to 
appropriate with the right of reimbursement, but that is a matter of 
policy. ‘The money is available. 

(The reports referred to follow:) 


Hon. WILLIAM LANGER, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

Dear Senator: This is in response to your request for the views of the De- 
partment of Justice relative to the bill (S. 1765) to amend section 39 of the 
Trading With the Enemy Act of October 6, 1917, as amended. 

The purpose of the bill is to permit the prompt settlement of claims presently 
payable from the war claims fund in accordance with the provisions of the War 
Claims Act of 1948 (62 Stat. 1240), as amended. This it would do by amending 
the Trading With the Enemy Act so as to authorize and direct the “Department 
of Justice, acting through the Custodian of Alien Property” to cover into the 
United States Treasury immediately the sum of $60 million for credit to the war 
claims fund. 

Under section 39 of the Trading With the Enemy Act, as amended, the ulti- 
mate proceeds of German and Japanese vested property are transferable to the 
Treasury to make up the war claims fund, from which the war claims awards 
are payable. Section 39, however, provides that the transfer of such funds is 
to be made upon completion of the administration and liquidation of the vested 
property, and disposition of all claims and suits under the Trading With the 
Enemy Act. Inasmuch as the claims and suits under that act relate to specific 
property held in individual accounts identified by their ownership prior to vest- 
ing, it is not possible to determine finally what will remain in each such account 
until the relevant claims and suits are terminated. The disposition of Trading 
With the Enemy Act suits and claims cannot proceed as expeditiously as the 
computation of awards by the War Claims Commission. 

Since the use of normal procedures would have resulted in substantial delay 
in the payment of most of the War Claims Commission awards, advances have 
heretofore been made to the fund under general authority to use vested property 
in the interests of the United States (50 U. S. C. App., see. 5 (b)). These ad- 
vances, totaling $150 million, were made on the basis of estimates as to the 
amount of the ultimate proceeds of vested property which would be realized for 
transfer under section 39 in the future. This, of course, entailed some risk that 
the current values upon which the estimates were based might depreciate, or that 
payments on claims and suits might be heavier than anticipated. The calculated 
risk was somewhat reduced, however, by the fact that the $150 million trans- 
ferred was substantially less than the amount which it was estimated would 
ultimately be available for this purpose. The present estimates of total vested 
property proceeds probably available for the war claims fund, excluding amounts 
believed necessary for claims and suits is slightly more than $239 million. Of 
this amount, $150 million has already been advanced, leaving approximately $89 
million as the amount still held by the Office of Alien Property above necessary 
reserves for claims and suits. 

The awards authorized by the recent amendments to the War Claims Act (62 
Stat. 1240) have been estimated by the War Claims Commission as requiring an 
additional $60 million. While on present estimates it would appear that this 
sum will be ultimately available, its advance would eliminate the major share of 
the amount that now stands as a margin of error in the estimates involved. 
Should there be a depreciation in property values, or should an increased amount 
of claims prove allowable under the Trading With the Enemy Act, insufficient 
funds might remain available for full satisfaction of all valid obligations under 
that act. 

If the War Claims Commission is not to delay payment of its awards to claim- 
ants additional means must be provided. The general principle underlying this 
proposed legislation would appear to provide such means appropriately, by re- 
solving doubts as to the propriety of further advances by the Attorney General 
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under the circumstances. However, while there appears to be little possibility 
that the proposed advance transfer of $60 million would jeopardize the ability of 
the Office of Alien Property to pay claims and suits under the Trading With the 
Enemy Act, the proposed legislation lacks the necessary safeguard against that 
possibility for the protection of the claimants under the Trading With the Enemy 
Act. To insure that the Attorney General will be in a position to perform his 
legal obligations even in the unlikely event that the advance payments exceed 
the amount which proves ultimately available for that purpose, it would appear 
to be necessary for this legislation to be amended to authorize the appropriation 
of such amounts as may be required to restore any such excess. 

It is noted that the bill, while apparently intended to refer only to transfer of 
the proceeds of German and Japanese property vested in the Attorney General 
under the Trading With the Enemy Act, is not so limited in its terms, but would 
appear to direct transfer of any moneys held by the Department of Justice, 
including those appropriated for other purposes. It is accordingly suggested 
that the bill be amended to provide specifically that the moneys to be advanced 
to the war-claims fund should be derived from the enemy property proceeds which 
are already committed for such ultimate use. 

Section 39 of the act in its present form already imposes a requirement that 
the ultimate proceeds of enemy property be transferred to the war-claims fund 
as soon as liquidation is complete and claims and litigation are disposed of. 
Although the direction to advance $60 million from that source is undoubtedly 
intended to be in lieu of transfer under the present procedure, if the bill is enacted 
in its present form, it might be argued that it requires the transfer of $60 million 
in addition to the funds which will ultimately be available under the procedure 
contemplated by section 39 of the act. This argument can be avoided by amend- 
ing the bill to provide that no further transfers of funds under section 39 shall 
be made until the total amount advanced has been made up from proceeds of 
vested property available for war-claims purposes. 

Two further amendments are suggested: First, in view of the provisions of 
Reorganization Plant No. 2 of 1950 (64 Stat. 1261), it seems appropriate that the 
Attorney General, rather than the Department and the no longer existing Custo- 
dian of Alien Property, be authorized and directed to make the transfer ; second, 
it would seem that the bill should provide that moneys which are subject to court 
injunction against disposition pending the termination of litigation for return 
under section 9 (a) of the Trading With the Enemy Act shall be excepted from 
the proposed transfer. 

The Department of Justice is in accord with the purposes of the bill. How 
ever, it is recommended that it be amended as in the attached draft to incor 
porate the suggestions herein made. 

The Bureau of the Budget has advised that there is no objection to the submis 
sion of this report. 

Sincerely, 
WILLIAM P. Rogers, 
Deputy Attorney General. 


A BILL To amend section 39 of the Trading With the Enemy Act of October 6, 1917, as 
amended 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Attorney General is authorized and 
directed to advance for covering into the Treasury for credit of the war-claims 
fund, established by section 13 of the War Claims Act of 1948 (62 Stat. 1240), as 
amended, such amount as may be necessary not in excess of $60,000,000 in addi- 
tion to the sum of $150,000,000 heretofore advanced for such purposes, to satisfy 
awards made under that Act. Advances authorized hereunder shall be made 
from the proceeds of any property or interest vested in or transferred to the 
Attorney General pursuant to the provisions of the Trading With the Enemy Act 
(50 U. 8. C. App.), as amended, other than proceeds held subject to suit under 
section 9 (a) of that Act, without regard to the final disposition of claims filed 
with respect to such proceeds. No further funds shall be covered into the 
Treasury pursuant to the provisions of section 39 of the Trading With the Enemy 
Act until the proceeds of vested property determined to be available for that 
purpose shall equal amounts advanced for the benefit of the war-claims fund. 
In the event such proceeds shall be less than the advances covered into the 
Treasury for the credit of the war-claims fund, there are hereby authorized to 
be appropriated out of general funds of the Treasury such amounts as shall be 
necessary to satisfy such deficiency. 
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JuLy 17, 1953. 
Hon. WILLIAM LANGER, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

Dear SENATOR: This is in response to your request for the views of the De- 
partment of Justice with respect to the bill (S. 2315) to authorize payment of 
certain war claims. 

Section 1 of the bill provides an authorization for the appropriation of 
amounts from general funds not to exceed $60 million in the aggregate to the 
credit of the war claims fund established in the Treasury pursuant to section 
13 of the War Claims Act of 1948 (62 Stat. 1240.) 

Section 2 of the bill provides that from the net proceeds remaining after 
administration, liquidation, and disposition of property vested under the Trad- 
ing With the Enemy Act, as amended, there shall be deducted and covered into 
the general fund of the Treasury a sum equal to the amounts appropriated pur- 
suant to the authorization of section 1 of the bill. 

The purpose of the bill is to provide the funds which are urgently needed for 
the satisfaction of awards authorized to be paid from the war claims fund by 
the War Claims Act of 1948. The bill provides an authorization necessary to 
permit future appropriation by the Congress of the needed money from general 
funds. 

Under section 39 of the Trading With the Enemy Act, as amended, the ultimate 
proceeds of German and Japanese vested property are transferable to the Treas- 
ury to make up the war claims fund. Section 39, however, provides that the 
transfer of such funds is to be made upon completion of the administration and 
liquidation of the vested property, and disposition of all claims and suits under 
the Trading With the Enemy Act. Inasmuch as the claims and suits under that 
act relate to specific property held in individual accounts identified by their 
ownership prior to vesting, it is not possible to determine finally what will re- 
main in each such account until the relevant claims and suits are terminated. 
The disposition of Trading With the Enemy Act suits and claims cannot proceed 
as expeditiously as the computation of awards by the War Claims Commission. 

Since the use of normal procedures would have resulted in substantial delay 
in the payment of most of the War Claims Commission awards, advances have 
heretofore been made to the fund under general authority to use vested property 
in the interests of the United States (50 U. S. C. App. sec. 5 (b)). These ad- 
vances, totaling $150 million, were made on the basis of estimates as to the 
amount of the ultimate proceeds of vested property which would be realized for 
transfer under section 39 in the future. This, of course, entailed some risk that 
the current value upon which the estimates were based might depreciate, or 
that payments on claims and suits might be heavier than anticipated. The cal- 
culated risk was somewhat reduced, however, by the fact that the $150 million 
transferred was substantially less than the amount which it was estimated would 
ultimately be available for this purpose. The present estimates of total vested 
property proceeds probably available for the war claims fund, excluding amounts 
believed necessary for claims and suits, is slightly more than $239 million. Of 
this amount, $150 million has already been advanced, leaving approximately 
$89 million as the amount still held by the Office of Alien Property above neces- 
sary reserves for claims and suits. 

The awards authorized by the 1952 amendments to the War Claims Act (62 
Stat. 1240) have been estimated by the War Claims Commission as requiring an 
additional $60 million. While on present estimates it would appear that this 
sum will be ultimately available, its advance would eliminate the major share 
of the amount which now stands as a margin of error in the estimates involved. 
Should there be a depreciation in property values, or should an increased 
amount of claims prove allowable under the Trading With the Enemy Act, in- 
sufficient funds might remain available for full satisfaction of all valid obli- 
gations under that act. Accordingly, the Attorney General is unable to advance 
the required amounts without additional authority. 

If the War Claims Commission is not to delay further payment of its awards 
to claimants, additional means must be provided. The proposed legislation would 
appear to be intended to provide such means through an appropriation of $60 
million, to be offset by the future covering into the Treasury of the ultimate 
proceeds of vested property when realized. 

The question whether the moneys required to satisfy the claims authorized 
to be paid out of the war claims fund should be supplied by an advance of 
appropriated funds or by an advance from the proceeds of vested property is 
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a matter of legislative policy upon which the Department of Justice expresses no 
opinion. There are, however, certain specific objections to this bill in its present 
form. Section 2 of the bill directs the deduction of $60 million from the funds 
remaining upon completion of the administration of vested property under the 
Trading With the Enemy Act. As previously noted, section 39 of the act pres- 
ently directs the transfer of the ultimate proceeds of all vested German and 
Japanese property as soon as liquidation is complete, and claims and litigation 
are disposed of. Although the authorized deduction igs undoubtedly intended to 
be in lieu of transfer under the presently authorized procedure, it might be con- 
tended that such deduction is to be in addition to the funds which will ultimately 
be available under the procedure contemplated by section 39 of the Trading 
With the Enemy Act. 

Moreover, the section 2 direction would apply to any property vested under 
the Trading With the Enemy Act. Under section 39 only the net proceeds of 
former German and Japanese property are transferable to the war claims fund. 

Accordingly, the Department of Justice is unable to recommend enactment of 
the bi (S. 2315) to authorize payment of certain war claims. 

The Bureau of the Budget has advised that there is no objection to the sub 
mission of this report. 

Sincerely, 
WILLIAM P. Rogers, 
Deputy Attorney General. 

Senator Dirksen. Can you say as of this moment what free bal- 
ances, if any, are available that could be advanced to the War Claims 
Commission ? 

Mr. TownsENpD. None, actually free established balance at the mo- 
ment. Let me summarize the position if I may. When we talk about 
a free balance we mean money which has been vested, as to which 
no claim has been filed or for which the period of filing claims has 
expired, or funds against which claims have been made, but which 
claims have been adjudicated, so that it can be said that that money 
is an established free balance, subject to whatever disposition Con- 
gress wishes to make of it. The other funds vested are involved in 
litigation. As you know, there are more debt claims pending than 
there are title claims, claims for the return of funds or property, so 
that when we speak of established free balances, we mean only those 
funds which have been vested and as to which no claims are pending, 
as to which if there has been litigation it has been decided in favor 
of the fund. 

The free balance in that sense on June 30, 1953, was $122,591,191. 
That statement which I have here has been prepared for me by the 
Comptroller, and I should be glad to file a copy in the record. 

Senator McCarran. Is that money on hand? 

Mr. Townsenpv. That is money that has been previously established 
as belonging to the free balance, Senator. We have other moneys 
on hand. 

Senator McCarran. What is your total money on hand, just for 
curiosity ¢ 

Mr. 'Townsenp. I am informed that very recently the cash bal- 
ance in the Treasury amounted to about $130 million at the present 
time. That, of course, is subject to claim as I have just stated to the 
chairman. 

Senator Dirksen. Mr. Townsend, out of the money that is avail- 
able now, how much money is completely unencumbered by claims of 

° . . Ty Y S 
any kind that could as of this moment be paid over to the War Claims 
Commission for the liquidation of pending claims? 

Mr. Townsenv. There are none in the sense of free balances, Mr. 

Chairman, because the amount of $150 million previously advanced 
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is in excess of the total established free balance; that is, after the 
period of filing claims and termination of litigation, and so forth, 
which is $120 million. 

Senator Dirksen. So your free balances are overadvanced to the 
extent of a little over $30 million? 

Mr. Townsenp. Yes. 

Senator Dirksen. Just to round this out, if the Congress did not 
appropriate for these claims, the claims then and the payment of 
adjudicated claims would have to languish until such time as there 
accumulates in your account free money that could be advanced to 
the War Claims Commission ? 

Mr. Townsenp. I think that is right; yes. 

Senator Dirksen. In other words, there is no money that can be 
advanced to them now? 

Mr. Townsenv. Without congressional direction $ 

Senator Dirksen. That is correct. 

Mr. Townsenpv. Even with congressional direction, it would exceed 
the free balances by that much more. Put it that way. 

Senator Dirksen. So actually these claims might languish for quite 
a long time before there is accumulated free and unencumbered moneys 
that could be advanced to the War Claims Commission ? 

Mr. Townsenp. I think that is quite accurate. What you are say- 
ing in another way is this: That it might be some time before this 
established free balance of $122 million became, let us say, $180 million. 

Senator Dirksen. So that if these claims were to be paid with rea- 
sonable expedition, the only way we could do it would be first to appro- 
priate and pay them, and then to reimburse the Treasury for that 
amount as money becomes available in the funds of the Alien Prop- 
erty Office. 

Mr. Townsenp. That is right, or to direct the Office of Alien Prop- 
erty to turn over so much of its cash balances on hand, amounting, 
say, to whatever amount you want to appropriate, $60 million, regard- 
less of the fact that ultimate title to it is still in question. Put it 
that way. 

Senator Dirksen. The more certain way would be to appropriate 
the fund and then reimburse the ‘Treasury at some subsequent time. 
That certainly would avoid any embarrassment to the Office of Alien 
Property for one thing. It would not call upon them to advance 
money on which there might be at least a color of claim, so that the 
way to do it would be to appropriate the money now. 

Mr. Townsenp. I think that is an accurate statement, yes, to avoid 
the use of what you might call fiduciary funds in the payment of an 
obligation. Put it that way. 

Senator Dirksen. So there can be no legal question of any kind if 
we do it this way, by means of direct appropriation. 

Mr. Townsenp. No legal question; only a question of policy for 
Congress. 

Senator Dixsen. Would you care to express a preference, or would 
you rather not, as to how it should be done, since these claims are pend- 
ing at the present time? It is a policy matter, of course. 

Mr. Townsenp. It is a policy matter, but, speaking purely per- 
sonally, I think it is more direct to do it by ‘appropriation, because 
any time you pay out fiduciary funds there is always a conceivable 
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question that some time you will be ordered to pay it back and you 
would not have the money. 

Senator Dirksen. Have you further comment, Mrs. Howorth? 

Mrs. Howorrn. No, Senator. 

Senator McCarran. Have you in mind $60 million that your bill 
provides now ¢ 

Senator Dirksen. Didn’t I gather from your observation, Mrs. 
Howorth, that it would require $71 million of new money in order to 
do this job? 

Mrs. Howorrn. No. Our estimate is that the actual payment of 
claims on primary adjudication will take about $48 million and about 
$12 million for appeals, but, as so well stated by Senator Anderson, 
the estimates on appeals have been extremely close, so that without 
question the commission would be more c omfortable with more mone y; 
but we hesitated to ask on an indefinite point like that. 

Senator McCarran. You think $75 million would be safe, do you 
not ¢ 

Mrs. Howorrn. I should think so. 

Senator, if you like, this is the comment of the commission on your 
bill and the commission directs me to state, as has Colonel Townsend, 
that the selection of the two methods of providing funds is a matter 
for the committee and the Congress to determine. 

Senator Dirksen. What we wanted to ascertain, of course, was the 
amount that is necessary by way of direct appropriation. 

Mrs. Howortn. That is correct. That is our only interest in the 
matter and the only way that we can see we can be useful to the com- 
mittee, in furnishing this information as to the amounts needed. 

Senator Dirksen. In one case it would be $48 million, plus $12 
million, which is allowance for appeals. That would be $60 million. 

Mrs. Howorru. Yes. 

Senator Dirksen. Rationalize the difference between that and the 
$71 million figure that you gave us earlier. 

Mrs. Howorru. The $71 milion figure includes funds already on 
hand which are used to pay the original religious claims and the re- 
maining prisoner-of-war food claims. 

Senator Dirksen. It is actually $60 million of new money that 
would actually do the job? 

Mrs. Howorrn. Yes. 

Senator Dirksen. This letter then I think can be submitted for the 
record, because this is a summary of the whole matter. 

(The letter referred to follows:) 

War CLAIMs COMMISSION, 
Washington D. C., July 20, 1953. 
Hon. Everett M. DIRKSEN, 
Chairman, Subcommittee on Administration, of the Trading With the 


Enemy Act, Committee on the Judiciary, United States Senate, Wash- 
ington, D. C. 

My Dear Senator DirKsSEN: Reference is made to the informal request by 
Comdr. Edward Hayes, general counsel of the subcommittee, of even date here- 
with, for a report by the War Claims Commission on 8S. 2315, 83d Congress, 
entitled “A bill to authorize payment of certain war claims.” 

The purpose of the bill is to authorize an appropriation of such sums, not to 
exceed $60 million in the aggregate, for credit of the war-claims fund, estab- 
lished by section 13 of the War Claims Act of 1948 (62 Stat. 1240), as amended, 
to satisfy awards made under that act. 

Section 2 of the subject bill further provides that notwithstanding any other 
provision of law to the contrary, a sum equal to the amount expended under 
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the appropriation authorized by the first section of the bill shall be deducted 
from the net proceeds remaining upon completion of the administration, liquida- 
tion, and disposition pursuant to the Trading With the Enemy Act of 1917, as 
amended, of any property or interest therein, and that such sum shall be cov- 
ered into the general fund of the Treasury. 

Section 39 of the Trading With the Enemy Act of October 6, 1917, as amended 
by section 12 of the War Claims Act of 1948, provides as follows: 

“No property or interest therein of Germany, Japan, or any national of either 
such country vested in or transferred to any officer or agency of the Government 
at any time after December 17, 1941, pursuant to the provisions of this Act, shall 
be returned to former owners thereof or their successors in interest, and the 
United States shall not pay compensation for any such property or interest 
therin. The net proceeds remaining upon the completion of administration, 
liquidation, and disposition pursuant to the provisions of this Act or any such 
property or interest therein shall be covered into the Treasury at the earliest 
practicable date. * * *” 

Section 13 (a) of the War Claims Act of 1948 provided for the creation on 
the books of the Treasury of the United States of a trust fund known as the 
war-claims fund. That section further provides that “The war-claims fund 
shall consist of all sums covered into the Treasury pursuant to the provisions 
of section 39 of the Trading With the Enemy Act of October 6, 1917, as amended. 
The moneys in such fund shall be available for expenditure only as provided 
in this act or as may be provided hereafter by the Congress.” 

The War Claims Act of 1948, as amended, recognized several categories of 
claims, arising out of World War II, some of which are administered by the 
War Claims Commission, others of which are administered by the Bureau of 
Employees’ Compensation, Department of Labor, and still others of which are 
administered by the Department of State. The claims administered by the 
War Claims Commission prior to the amendment of April 9, 1952, were (1) claims 
of American civilian internees; (2) claims of members of the United States 
Armed Forces for $1 a day for each day while held as prisoner of war by an 
enemy government on which they were not furnished food of the quantity and 
quality required by the Geneva Convention of July 27, 1929; and (3) claims 
of certain religious organizations functioning in the Philippines and affiliated 
with organizations functioning in the United States, for reimbursement of ex- 
penditures incurred or supplies used in furnishing relief in the Philippines to 
members of the Armed Forces of the United States or civilian American 
citizens as defined in section 5. 

Two additional categories of claims were authorized to be adjudicated and 
paid by Public Law 303, 82d Congress, which was approved on April 9, 1952. 
These 2 categories are (1) claims of former prisoners of war for compen- 
sation at the rate of $1.50 per day under the provisions of the Geneva Convention 
with respect to inhumane treatment and conditions of labor; and (2) claims 
of religious organizations in the Philippines affiliated with religious organiza- 
tions in the United States for postwar replacement costs of their property 
damaged or destroyed in the Philippines during World War II, provided such 
property was used in connection with their educational, medical, or welfare 
work. 

The sum of $150 million has been assured for the war-claims fund when the 
Congress had under consideration the bill which, upon enactment, became Public 
Law 3038, 82d Congress. At that time, representatives of the Commission testi- 
fied that the full sum of $150 million would not be required to pay the claims 
then recognizable. By a revision of estimates as the claims adjudication program 
has progressed, $40,522,312.62 of the amount in the war-claims fund was found 
available for the payment of 61,696 claims of prisoners of war authorized by 
Public Law 303. 

A total of approximately 161,418 prisoner-of-war claims under Public Law 
308 were filed; approximately 61,969 of such claims have been adjudicated and 
paid, and approximately 16,163 prisoner-of-war claims have been adjudicated 
and are presently unpaid, in the sum of $7,685,605.98. Additionally, religious- 
property claims under Public Law 303 have been adjudicated and are unpaid 
in the sum of $4,360,382.77. The Commission is continuing the adjudication 
of prisoner-of-war claims at the rate of 2,300 weekly. 

The War Claims Commission has estimated that approximately $60 million 
additional money is required to discharge the remaining claims. This estimate 
includes estimated awards on primary adjudications and estimated awards 
which may be made on appeals in civilian internee and religious claims. 
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The subject bill, S. 2315, 83d Congress, represents a method of providing the 
funds essential to discharge the remaining claims. The War Claims Commis- 
sion considers that the question of method with regard to the financing of those 
needs is a matter of fiscal policy. It does invite the attention of the committee 
to the humanitarian aspects of this matter and to the further fact that whatever 
policy the committee may elect should be implemented as speedily as possible. 

Due to the urgent request of the committee for a report on this measure, 
the War Claims Commission has not had sufficient time to ascertain from the 
Bureau of the Budget the relationship of this proposal to the program of the 
President. A supplemental letter on this matter will be furnished your com- 
mittee when such information is received. 


Sincerely yours, 
DANIEL F. CLEARY, 
Chairman, War Claims Commission. 

Senator McCarran. I cannot quite catch that. Sixty million dol- 
lars would do the job. There is a $71-million figure in there 
somewhere. 

Senator Dirksen. The difference between what moneys are on hand 
and the additional new money that is needed to adjudicate these 
claims; roughly $11 million on hand. 

Senator McCarran. On the basis of $75 million total ? 

Mrs. Howorrn. No; on the basis of $75 million, you would add $15 
million more to that. 

Senator Dirxsen. I think that is quite clear now, as to what our 
needs are. 

Mrs. Howorrn. Thank you very much. We appreciate particu- 
larly the cooperation we have had from your staff throughout on this 
matter, Senator. 

Mr. Hares. Mrs. Howorth, the real problem confronting your Com- 
mission is the payment of the prisoner-of-war claims today, isn’t it? 

Mrs. Howorrn. Of course, the Commission does not diseriminate 
between its categories of claims. 

Mr. Hayes. For the benefit of this committee and particularly for 
Senator McCarran, is it not true that on about the 27th of March 
there were no longer any funds being advanced by the Office of Alien 
Property ? 

Mrs. Howorru. That is correct. 

Mr. Hayes. And that since they were not advancing any more 
funds due to the fact that they did not have free balances from which 
to advance those funds, you of the War Claims Commission were 
required to stop paying the prisoner-of-war claims; is that right? 

Mrs. Howorrn. We were required to stop paying all claims under 
the new act, Public Law 303. 

Mr. Hayes. But at that time when that stoppage occurred, you had 
accumulated in various funds under your direction some of the $150 
million theretofore advanced by the Office of Alien Property which 
you had allocated to various sections of the War Claims Act which did 
not include the prisoners of war? 

Mrs. Howorrn. That is correct. 

Mr. Hayes. So that out of the $60 million which Senator Dirksen’s 
bill would appropriate, most of it would be expended for the payment 
of claims which you anticipate will be allowed, some of which have 
already been allowed, involving prisoners of war for inhuman treat- 
ment; is that right ? 

Mrs. Howorrn, Yes; much of it. 

Mr. Hayes. And you, in the estimates given to this committee and 
to the staff, have indicated that in the opinion of the War Claims 








24 AMENDMENTS TO THE TRADING WITH THE ENEMY ACT 


Commission the $60 million figure, plus what you have on hand 
derived from the $150 million, would be adequate to take care of every- 
thing that is now pending before you or in contemplation under the 
present legislation; is that right? 

Mrs. Howorrn. Alw ays with the understanding, Commander, that 
the statements as to appeals is a very difficult estimate, is not definitive, 
and is not based on any experience as yet. 

Mr. Hayes. But the Senator’s figure of $60 million was included 
based upon your estimate that it would take care of everything includ- 
ing religious claims and all of the others that were pending under 
existing legislation. 

Mrs. Howorru. Subject to the qualifications we have always put in. 

Senator McCarran. Commander, the facts appeared to those of us 
who have looked at it rather hastily that it would not, and that $75 
million would cover all the claims, religious and war claims. 

Mr. Hayes. For the record, Senator McCarran, I wanted to be sure 
to make it clear so that you would understand what things were recom- 
mended here and that those figures were in exact accordance with 
everything portrayed on the subject matter here. If they now feel 
they need more, that is why I was asking, whether she thought there 
were enough funds in it. 

We asked for and received a conference in March which developed 
the fact that $150 million had been advanced, whereas there were only 
$120 million in free balances available. That is right, is it not; Mrs. 
Howorth ? 

Mrs. Howorrn. Yes. 

Mr. Hayes. And thereafter the Office of Alien Property decided 
there will be no more advances because under existing law they had to 
take them out of free balances which they still say are not available; is 
that right? 

Mrs. Howorrn. Yes. 

Mr. Hayes. So the determination of where you are going to get the 
money to pay the prisoners of war has to hinge upon whether you 
want to appropriate it, or whether you want them to await the in- 
determinable date in the future when these free balances may be 
made available. That is the reason for Senator Dirksen’s approach to 
this. 

Senator McCarran. My understanding is that all claims are on 
an equal basis. 

Mr. Hayes. That is not true. Some of them are under priorities 
under prior legislation ; is that not mght, Mrs. Howorth ? 

Senator McCarran. That is scarcely true. 

Mrs. Howorrn. Of course, in administration the commission shows 
no distinction as between any claimants. They all get the same treat- 
ment. In the payments, section 2 (g) of Public Law 303 provided 
that payments would be expedited to the religious organizations with- 
out reducing payments to the prisoners of war. That is the little point 
of difference. 

Senator McCarran. That expedition is something that places the 
religious claimants on a peculiar basis. It gives them a priority to my 
way of feeling. 

Senator Dirksen. It gives a pretty good sense of direction about 
the whole matter. There may ” some controversy as to the exact 
amount that may have to be appropriated. 
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Mrs. Howorrn. Always with estimates there is bound to be 
difficulty. 

Senator Dirksen. Any further comment, Mr. Townsend, on that 
matter ¢ 

Mr. Townsenp. No. 

Senator Dirksen. We will suspend with respect to that item. 
That is Senate bil] 2315. 

Now, I think we may take a few minutes to proceed to 8S. 2231, to 
amend the Trading With the Enemy Act relating to debt claims. 

(The bill referred to follows:) 


[S. 2231, 88d Cong., 1st sess. ] 
A BILL To amend the Trading With the Enemy Act relating to debt claims 

Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the second sentence of sub- 
section (a) of section 34 of the Trading With the Enemy Act of 1917, as 
amended, is hereby amended by striking out the period at the end thereof and 
nserting in lieu thereof a comma and the following: “or if it is asserted against 
any foreign country (including its government or any political subdivision, 
agency or instrumentality thereof) and is not based upon an obligation within 
priority categories (1), (2), or (3) specified in subsection (g) of this section, 
or if it is based upon an obligation expressed or payable in any currency other 
than currency of the United States or the Philippine Islands.” 

Senator Dirksen. Mr. Townsend, you did sit in on some of the 
hearings of the subcommittee investigating the administration of 
the act, but I do not know whether you sat in on all of them, at 
which time we asked Mr. Creighton and Mr. Schlezinger, Mr. Myron, 
Mr. Schwartz, and all others to cooperate in the hope that we could 
fashion a proposal that would diminish this vast number of small 
claims, the administration of which would probably more than exceed 
the amounts involved. Is there any comment you want to make 
with respect to that and what is the attitude of the Department with 
respect thereto? 

Mr. Townsenp. Yes; I want to make a comment on that. I am 
in favor of it. I hope it will pass. 

Senator Dirxsen. This is a bill to deal mainly with thousands 
of small claims coming through the Sumitomo Bank, the Yokohama 
Specie Bank, and others, involving in many cases not over $5 or $10, 
with respect to which if the law were passed without requiring 
publication and notice, and so forth, it would more than offset the 
amount of the claim involved and I wonder whether you would like 
to make a little more comment on the matter, Mr. Townsend. We 
have here a letter dated June 8, signed by William P. Rogers, Deputy 
Attorney General, which probably represents the ages of the 
Department and it can be inserted and made a part of the record. 

(The material referred to follows:) 

DEPARTMENT OF JUSTICE, 
OFFICE OF THE Deputy ATTORNEY GENERAL, 
Washington, D. C., June 8, 19538. 
Hon. Everett M. DIRKSEN, 
Chairman, Subcommittee on the Trading With the Enemy Act, Committee 


on the Judiciary, United States Senate, 
Washington, D. C. 

Dear SENATOR: This is in response to your request for the views of this 
Department with respect to certain proposed amendments to section 34 of the 
Trading With the Enemy Act, as amended (50 U. 8S. C, App. sec. 34), prepared 
by Mr. Thomas H., Creighton, Jr., of the Office of Alien Property, at your request. 











26 AMENDMENTS TO THE TRADING WITH THE ENEMY ACT 


The proposed legislation would amend subsection (a) of section 34 by insert- 

ing the following clauses at the end of the second sentence thereof: 
“or if it is asserted against any foreign country, including its government or 
any political subdivision, agency, or instrumentality thereof and is not based 
on an obligation within priority categories (1), (2), or (3) specified in subsection 
(g) of this section, or if it is based on an obligation expressed or payable in 
any currency, other than currency of the United States or the Philippine Islands.” 

The effect of the proposed amendments would be to remove from the debt 
claims payable under the Trading With the Enemy Act all nonpriority claims 
based on obligations of foreign governments and all claims based on obligations 
expressed in foreign currencies. The elimination of these two categories of 
debt claims would not seriously prejudice the rights of the creditors involved, 
and it would greatly facilitate the disposition of a difficult administrative 
problem. 

Section 34 of the act presently provides that the proceeds of vested property 
shall be applied to pay debts which the former owners of that property owed 
to citizens and residents of the United States and the Philippines. These pro- 
visions were originally enacted to remedy the indirect injury to the creditors 
of former owners who were unable to pursue their usual remedies against their 
debtors’ property because vesting under the act removed it from the reach of 
normal legal process. Moreover, these creditors could not, because of war 
conditions, enforce the obligation against the debtor residing in an enemy coun- 
try. Over 47,000 creditors have filed debt claims. Of this total, however, 32,000 
claims fall within the categories which are the subject of this proposed legis- 
lation. 

The first of these categories, totaling approximately 11,000 claims, consists 
for the most part of claims on bonds of the enemy governments. In these cases, 
it is clear that the original purpose of the debt claims statute does not apply, 
since the rights of these creditors were not prejudiced by the vesting of their 
debtors’ property. The legal doctrine of immunity from suit of a foreign sover- 
eign would have prevented recourse by legal process to these funds, even in the 
absence of any vesting action. 

In addition to the fact that these creditors have no strong moral claim on 
these funds, it is clear that the amounts available for payment of these claims 
are wholly inadequate to pay more than a token amount on any of the claims 
involved. The funds available to pay debt claims against the Japanese Govern- 
ment total less than $1,500,000. Against this amount, there are 4,794 filed claims 
seeking payment of a face amount in excess of $159 million. The German Govern- 
ment account has filed against less than $1,500,000 more than 3,440 claims in 
face amount exceeding $670 million. In both instances, since the charges for 
processing the claims are paid from the vested property before payment is made 
on such claims, it is obvious that only a fraction of 1 percent of the amount 
claimed can be paid. In fact, the costs of determining the validity of each of 
the claims, and the eligibility of each claimant, will exceed the amount payable 
on most of these claims. 

Finally, the rights of these bond claimants have been the subject of recent 
negotiations with the German and Japanese Governments, as a result of which 
detailed refunding arrangements have been entered into. The German external 
debt arrangement is presently pending ratification by the Senate (exhibits D, BR, F, 
and G, 83d Cong.). Consequently, the American bondholders will have ade- 
quate opportunity to enforce their rights against the real obligors, without the 
necessity of Government intervention. Each such bondholder will shortly 
be able to liquidate the obligation through normal trading procedures on estab- 
lished exchanges. 

A similar situation prevails with respect to those claimants who seek pay- 
ment of some 21,000 claims based on obligations payable in foreign currencies. 
Of these debt claims, 17,500 arise from yen certificates of deposit issued by 
the Yokohama Specie Bank, Ltd., and the Sumitomo Bank, Ltd., which are 
banking corporations organized under the laws of Japan. The yen certificates 
for the most part represent purchases of currency to be held in the Japanese 
home office or branches of these two large banks. The certificate evidencing the 
purchase expressly provides for payment of the obligation in yen in Japan. 
These obligations are still in good standing and may be presented and collected 
according to the terms of the contract from these banking institutions at their 
branches in Japan. By such action the holders of the certificates may secure 


the full amount of the yen which they purchased at the time of the original 
transaction. 
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As a result of the war and postwar devaluation, it may be estimated that an 
average payment of less than $25 per claim will be made on these obligations, 
since the current rate of conversion of the yen to dollarse is 360 to 1, as against 
the 4 to 1 that prevailed before the war. In each of these cases, it is necessary 
to process the claim to determine its validity and to determine what, if any, 
payments have been made in Japan on the obligations. At the same time, 
the eligibility of claimants must be determined. Consequently, the costs of 
processing these claims will, in almost every instance, far exceed the amount 
which is payable to the claimant if his claim is allowed. A similar situation 
exists with respect to the remaining foreign currency claims, which are prin- 
cipally reichsmark obligations of banks or steamship companies in Germany. 

The use of governmental machinery at great expense to pay private claims 
when normal business procedures would afford an adequate remedy, would not 
seem to be justified. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely, 
Wri1AM P. Rogers, 
Deputy Attorney General. 

Senator Dirksen. I wonder now if you would give us some com- 
ment on this proposal. 

Mr. Townsenp. This is a bill that was introduced by you on June 
27, 1953, for the purpose of amending subsection (a) of section 34 
of the Trading With the Enemy Act, by excluding 2 categories of 
debt claims: One, those based on obligations asserted against foreign 
governments except claims which are entitled to any of the 3 priorities 
specified in subsection 34 (g), namely, wage and salary claims not to 
exceed $600, certain claims in favor of the United States, and claims 
for services, rent, and goods and materials; and, two, those based on 
foreign currency obligations, except for Philippine currency 
obligations. 

That is what you had in mind when you mentioned these claims 
payable through the Japanese bank certificates. 

The Department favors this bill as a practical solution for an ex- 
tremely difficult administrative problem. 

That is one which is, of course, greatly multiplied by the drastic 
reduction in authorization of funds for the Office of Ahen Property. 
Anything to give us some relief from this would be a great help in 
carrying on our work. 

We estimate that the above 2 categories comprise approximately 
32,000 of the 42,000 debt claims presently pending with this Office. 
[Elimination of these claims would reduce our debt claim workload by 
about 75 percent. 

The elimination of the first category is consistent with the purpose 
for which section 34 was enacted, namely, the protection of American 
creditors who may have extended their credit in reliance upon the 
assets of the debtor in the United States. The great majority of these 
claims are bond obligations asserted against the Governments of Ger- 
many and Japan. Since it has always been the policy of the United 
States courts to recognize sovereign immunity, it is clear that these 
claimants when they purchased the bonds did not rely on assets in the 
United States. Of the 11,000 claims in this category, 4,800 claims in 
the face amount of $159 million have been filed against the Japanese 
Government. The vested property in the Japanese Government ac- 
count amounts to only $1,563,000. As to the German Government, 
3,400 claims in the face amount of $670 million have been filed, and 
there is available for their payment only $1,500,000. 
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Senator Dirksen. Interpolating at that figure for a moment, in 
the Japanese balance there would be 1 percent or less of the face 
amount of the claims filed ? 

Mr. Townsenp. I was just about to point that out. It is obvious 
from what I just said that claimants can be hoped to be paid at best 
un infinitesimal small part of the face amounts of their respective 
claims. In these circumstances we do not think we ought to be put to 
the administrative burden and expense of processing such claims end 
their elimination would greatly shorten the debt-claim program. You 
will note that the amendment does not eliminate priority obligations 
of enemy governments. However, there are relatively few such prior- 
ity claims, and under the existing priority system they will probably 
be paid in full. 

With respect to the second category of cl: sms covered by the pro- 
posed amendment, our records show that there are pending more than 
21,000 debt claims based on obligations emprenend in foreign cur- 
rencies. This amounts to almost 50 percent of the pending debt 
claims. Seventeen thousand five hundred of these claims arise from 
yen certificates of deposit issued by the Yokohama Specie Bank, 
Ltd., and the Sumitomo Bank, Ltd., banking corporations organized 
under the laws of Japan. Practically all of the remainder are based 
on reichsmark obligations of the Hamburg-American Line (1,200 
claims), the North German Lloyd (800 claims), the Deutsche Bank 
(700 claims), and the Dresdner Bank (500 claims). These latter 
claims for the most part seek refunds alleged to be owing on un- 
used steamship tickets, or arise from bank deposits and security 
accounts. 

Senator Dirksen. They are claims where people laid down cash 
and made procurement of steamship tickets and then all this busi- 
ness intervened so that they were actually cash out of pocket, but 
there would be no priority for claims of that kind against any other 
that may have been filed. 

Mr. Townsenp. No, sir. 

Senator Dirksen. In other words they share and share alike and 
in this ease you have $670 million in claims and one-half of 1 per- 
cent, I would say—or is it less than that—one-quarter of 1 per- 
cent with which to pay. 

Mr. Townsenp. I think that is about right, but you would not 
want to go so far as to say there are no priorities, because it is con- 
ceivable that some court may have adjudicated a priority which is 
not in my mind at the moment. But I don’t know of any and I do 
not recall any. 

Does that answer the questions? 

Senator Dirksen. That does. 

Mr. Townsenp. The yen certificate of deposit claimants are either 
American citizens of Japanese ancestry or i panese residents of the 
United States. These claimants purchased with United States dollars 
the yen certificates of deposit from the Japanese banks through their 
branches in the United States. The certificates on their face are 
payable in yen in Japan. I doubt whether these claimants are equita- 
bly entitled to satisfaction of their claims out of the vested United 
States assets of the banks. The United States is under no moral 
obligation to permit vested assets to be utilized for the payment 
of claims of persons who not only invested their money in a foreign 
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economy but expressly agreed to be paid in a foreign currency in a 
foreign country. 

Moreover, it appears that these certificates can now be redeemed 
at their full yen value in Japan and that a number of depositors 
have utilized their deposits in Japan. 'The only restriction is that a 
depositor under existing Japanese foreign exchange regulations can- 
not convert the yen into dollars for withdrawal from Japan. How- 
ever, it has long been settled by the Supreme Court that a foreign 
currency obligation payable in a foreign country is governed by the 
laws of the foreign country (see Deutsche Bank v. Humphrey, 272 
U. S. 517 (1926)). When these claimants purchased their yen cer 
tificates of deposit they were chargeable with notice that Japan could 
at any time prevent them from withdrawing their yen from Japan. 
Under the rule of the Humphrey case these claims are payable at 
the current rate of exchange (the so-called judgment-day rule). The 
most the claimants can secure through payment under section 384 is 
the present dollar value of their yen. As a result of postwar de- 
valuation of the yen this Office estimates that payments will average 
considerably less than $25 per claim and that the administrative 
cost of processing the claims will be disproportionate to the returns 
to be made. 

The great majority of the reichsmarks claims present an even less 
appealing case for consideration under section 34. The claimants 
in this category are chiefly refugees from the Hitler government, and 
their obligations were incurred while they were living in Germany. 
There can be little doubt that they ever expected sakintanblon of their 
claims out of the assets of their debtors in the United States. In my 
opinion, it was never the intention of Congress to extend relief to 
this class of claimants. Furthermore, as a result of postwar German 
currency reform and application of the postwar rate of exchange to 
this category of claims, individual payments in terms of dollars would 
be relatively small, while the cost of processing would be relatively 
great. 

The Department of State has expressed its views on S, 2231 in a 
letter from Mr. Thruston B, Morton, Assistant Secretary of State, to 
the chairman of this subcommittee. As I understand the views of 
the State Department, it is concerned that the present West German 
Government might resent eliminating vested assets in the German 
Government account from application to the payment of claims of 
American creditors of that Government. The State Department has 
accordingly suggested that a portion of the vested United States as- 
sets of the German Government be transferred to the German Gov- 
ernment under an agreement whereby such assets would be used 
solely to pay dollar obligations of the German Government recog- 
nized under the German external debt agreement, signed February 
27, 1953, and ratified by the Senate July 13, 1953. Whatever the 
merits of this proposal may be, it is my view that it has no place in 
this bill amending section 34 and ought properly to be ceed as 
the subject of separate legislation directed to that question. It should 
not serve in any manner as a valid objection to the enactment of 
5. 2231, which I certainly hope will become law. 

Senator Dirksen. Two or three questions. First of all, in the case 
of general claims running into thousands, those were mainly claims 
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arising from the purchase of certificates by Japanese Americans 
through the Sumitomo and the Yokohama Banks in California? 

Mr. Townsenp. Yes; payable in yen. 

Senator Dirksen. There would be nothing to prevent the holder 
of such a claim from assigning it to somebody in Japan so that the 
yen could be transferred and used, since the money cannot be con- 
verted to dollars and brought back to the United States? 

Mr. Townsenv. That is what I understand to be the fact. In other 
words, the holder can have the yen deposited to his credit in Japan, 
and use it there, but he cannot convert to dollars and withdraw it 
from Japan. 

Senator Dirksen. Do you see any constitutional inhibition to the 
enactment of this proposal that is now before us? 

Mr. Townsenp. No. 

Senator Dirksen. There would be no moral obligation to it that 
you can see? 

Mr. Townsenp. No, sir; and a lot of practical advantage. 

Senator Dirxsen. I think there are two witnesses who asked to be 
heard on this particular matter. Mr. John Ward Cutler. 

Is Mr. Cutler here? (No response.) 

And Mrs. Charlotte Lloyd. Mrs. Lloyd, would you like to come 
up to the committee table? 


STATEMENT OF CHARLOTTE T. LLOYD, ATTORNEY AT LAW, REPRE- 
SENTING RIEGELMAN, STRASSER, SCHWARZ & SPIEGELBERT, 
NEW YORK CITY 


Senator Dirksen. Your name is Mrs. Charlotte Lloyd? 

Mrs. Luorp. That is right. 

Senator Drrxsen. You live where? 

Mrs. Lioyp. I live in Alexandria, Va. 2501 Ridge Road Drive, 
Alexandria. 

Senator Dirksen. Just as general information, what is your occupa- 
tion? 

Mrs. Lioyp. I am an attorney associated with the law firm of Riegel- 
man, Strasser, Schwarz & Spiegelbert. 

Senator Dirxsen. That is a Washington firm? 

Mrs. Liuoyp. The Washington office of a New York firm. The New 
York firm is interested in this bill and asked me to present a very short 
statement on it. 

Senator Dirksen. We will be glad to hear you. 

Mrs. Lioyp. May I read it. 

Senator Dmxsen. Yes indeed. 

Mrs. Luorp. Mr. Chairman, I appreciate the opportunity to testify 
with respect to S. 2231, a bill to amend the Trading With the Enemy 
Act relating to debt claims. I will address my remarks entirely to the 
latter part of the bill which fon to exclude from the coverage of 
section 34 (a) a category of debt claims on the grounds that “it is 


based upon an obligation expressed or payable in any currency other 
than currency of the United States or the Philippines Islands.” This 
is the second of the two exclusions stated in the bill. 

The reason for this second exclusion is given by the chairman in his 
statement presented to the Senate on Saturday, June 27, and included 
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in the Congressional Record for that date at page 7635. The chair- 
man stated that “the United States is not under any moral obligation 
to permit external enemy assets seized by the United States to be 
utilized for the payment of claims of persons who not only invested 
their money in a foreign economy but expressly agreed to be paid 
in a foreign currency in a foreign country.” This statement had par- 
ticular reference to the purchase of yen certificates which provided 
on their face value for payment in yen in Japan. 

I would like to point out in the first place that the language of the 
proposed exclusion could cover a great many more types of trans- 
actions than those described in this statement. The bill would exclude 
recovery under section 34 upon any debt which originally was payable 
ina local currency. Many American citizens and residents who before 
the war were in Germany or other foreign country which later became 
an enemy or who were engaged in business dealings with businesses 
in such foreign countries became creditors of foreign businesses there. 
On the onslaught of the war they were no longer able to collect these 
debts in the enemy countries and even at this time they may have no 
reasonable way to collect the debts from assets in those countries. 
These American taxpayers should be free to recover from the assets of 
such debtors held in this country for the express purpose of benefiting 
the American creditors. 

Since the purpose of the exclusion is to exclude debt claims based 
upon investments expressly made for payment in currencies of foreign 
countries, and particularly yen certificates as the principal category, 
I respectfully suggest to the committee that the language of the exclu- 
sion be appropriately limited to such express investments, in order 
to prevent injury to American taxpayers who did not expressly agree 
with the enemy debtors for recoveries solely in the currencies of the 
enemy countries. 

This bill would cut off the only remedy in this country available to 
American creditors against the assets in this country of the foreign 
debtor. To obtain payment from these assets creditors have already 
gone to a great deal of trouble and expense in assembling necessary 
evidence and in preparing and presenting cases before the Office of 
Alien Property. Some cases have been before that Office for years 
and are on the point of decision. All this effort and expense of the 
American claimants would be wasted if this bill were passed in its 
present form. Thus, the passage of this bill would benefit foreign 
debtors and cause loss to the American creditors who have not been 
fortunate enough to have had their cases already decided by the Office 
of Alien Property. 

Senator Dirksen. Your suggestion then is that the last clause in 
the bill on page 2 should be stricken ? 

Mrs. Lioyp. Should be stricken or should be limited to obligations 
which were clearly entered into with the idea that they should be paid 
in local currency. You see as it presently reads it says, “Based upon 
an obligation expressed or payable in any currency.” My point is that 
some of these American creditors who were in Germany before the war 
did not expressly agree that the debt should be paid in any particular 
currency, although the normal payment would have been in the local 
Germany currency, but for reasons beyond their control they were 
forced to seek assets in this country, having become American citizens 
and American residents. 
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Senator Dirksen. Have you any comment upon that, Mr. Town- 
send ¢ 

Mr. Townsenp. Mr. Chairman, if I understand Mrs. Lloyd’s point, 
it is that these credits should be established in the sums in which pay- 
ment was made, not convertible in the currency which the contract 
called for; isn’t that right ? 

For instance, today a certificate deposit payable in yen. A person 
buys $10 worth of yen to be deposited to his credit in Tokyo. Is it your 
point that the c redit should be established and the debt claim allowed 
in the sum of $10 rather than the value of the yen in Tokyo? 

Mrs. Luoyp. No. I think that if a person has entered into an invest- 
ment to be paid in yen, he could properly be held to be paid in yen. 

Mr. Townsenp. Because that is his contract ? 

Mrs. Luoyp. Yes; but I think there may be some obligations of 
businesses which were not expressed in terms of payment in any par- 
ticular currency although they may have been entered into in the 
enemy country and I am thinking particularly of Germany. They 
are not in the nature of an investment to be paid in any stated way. 

Mr. Townsenp. Would not those cases such as you contemplate be 
distinguishable on grounds of difference in fact, aren’t they different 
from cases covered by this bill? 

Mrs. Luoyp. I think they are distinguishable in fact, but I am not 
sure they could be distinguished under the terms of legislation as it is 
now. 

Senator Dirksen. Have you any special cases in mind, Mrs. Lloyd? 

Mrs. Lioyp. I hesitate to describe the particular cases of these 
clients as I am not too familiar with them and I am not authorized to 
do so, but the New York firm has advised me that this legislation 
would be adverse to their interests and it is not the type of case, Sen- 
ator, that I believe you had in mind when you were speaking on the 
floor. 

Senator Dirksen. Would they like to file a further memorandum on 
this matter and, if so, it ought to be done at once I would think. 

Mrs. Luoyp. Thank you very much. I will do that. They may 
want to particularize a little, so the committee gets a better concept of 
just what types of claims may involve the thing you have in mind, 
where there is not specification in the contract as to the currency in 
which they should be paid. Thank you very much. I will do that. 

Mr. Hayes. May I ask that you ask them to specifically state the 
language which they think should be used to amend the proposed leg- 
islation to safeguard the things they are trying to safeguard. 

Mrs. Lroyp. Thank you very much. I shall do that. 

(The memorandum referred to follows :) 


RIEGELMAN, STRASSER, SCHWARZ & SPIEGELBERG, 
Washington, D. C., July 21, 1958. 
Re supplementary testimony on 8, 2231. 
Senator Everett M. DIRKSEN, 
Chairman, Subcommittee on Trading With the Enemy Act, 
Senate Judiciary Committee, 
The Capitol, Washington 25, D. C. 

Dear SENATOR DirKsSEN: Upon the conclusion of my testimony on 8S. 2231 at 
the hearing of the subcommittee Monday afternoon, July 20, you requested that 
I submit a supplemental statement explaining how the exclusion of claims based 
upon an obligation payable in foreign currency would adversely affect our clients 
and suggesting how the bill might be amended to avoid such injury. I am happy 
to present the following analysis of these two aspects of the bill. 
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(a) Effect of the bill—The stated purpose of the exclusion of this category 
of debt claims, as I pointed out in my original testimony, is to remove from 
recovery under section 34 “claims of persons who not only invested their money 
in a foreign economy but expressly agreed to be paid in a foreign currency in a 
foreign country” (Congressional Record, June 27, 1953, at p. 76835). However, 
the language of the exclusion is much broader than that. The bill would exclude 
any debt claim “if it is based upon an cbligation expressed or payable in any 
currency other than currency of the United States or of the Philippine Islands.” 
Our clients have pending debt claims befors the Office of Alien Property under 
section 34 of the act which would probably be excluded as obligations payable 
in a foreign currency although at no time did our clients invest their money 
for that purpose or expressly agree to be paid in a foreign currency. The claims 
of our several clients are based upon the forced sale of their businesses during 
the period of Nazi persecution prior to the war. Under duress our clients were 
forced to sell their property for a fraction of what it was worth. These clients 
who became American citizens prior to the vesting of the assets in the United 
States of these former businesses are seeking to recover compensation which 
is justly owed to them. While this type of debt is based upon an obligation 
payable in German currency, nevertheless it is really an obligation against the 
entire assets of the business concerned wherever those assets may be located. 
Certainly these clients neither entered into a contract expressly agreeing to 
payment in German currency nor did they invest funds for the purpose of obtain- 
ing such currency. 

(b) Amendment proposed.—In order to effectuate the stated purpose of the 
bill in this regard and to protect claimants like our clients who were taken 
advantage of by German businesses, I suggest that the words “obligation ex- 
pressed or” in the next to the last 2 lines of S. 2231 be stricken out and in their 
place the words be written “investment expressly agreed to be” so that the provi- 
sion will now read “or if it is based upon an investment expressly agreed to be 
payable in any curreney other than currency of the United States or the Philip- 
pine Islands.” 

Sincerely yours, 
Mrs. CHarvorre T. LLoyp. 


Senator Dmxsen. Is there anybody else who would like to be heard 
on S. 2231? 

Mr. Townsend, we thank you for your statement. 

I believe the committee might well proceed, in the interests of 
convenience for some who are here, to S. 2171, to amend section 9 (a) 
of the Trading With the Enemy Act, which was introduced by Sen- 
ator Smith of New Jersey and Senator Hendrickson, which we will 
insert at this time without objection, plus a letter from Attorney 
General Brownell, dated June 9, 1953, to Senator Langer. 

(The material referred to follows:) 

[S. 2171, 88d Cong., 1st sess.] 


A BILL To amend section 9 (a) of the Trading With the Enemy Act, as amended 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 9 (a) of the Trading With the 
Enemy Act, as amended, is amended by striking out the period at the end thereof 
and inserting in lieu thereof a colon and the following: “Provided further, That 
upon a determination made by the President, in time of war or during any 
national emergency declared by the President, that the interest and welfare of 
the United States requires the sale of any property or interest or any part thereof 
claimed in any suit filed under this subsection and pending on or after the date 
of enactment of this proviso the Alien Property Custodian may sell such property 
or interest or part thereof, in conformity with law applicable to sales of prop- 
erty by him, at any time prior to the entry of final judgment in such suit. No 
such sale shall be made until thirty days have passed after the publication of 
notice in the Federal Register of the intention to sell. The proceeds of any 
such sale shall be deposited in a special account established in the Treasury, 
and shall be held in trust by the Secretary of the Treasury pending the entry 
of final judgment in such suit. Any recovery of any claimant in any such suit 
in respect of the property or interest or part thereof so sold shall be limited 
to the net proceeds of such sale, or, if more than one claimant, then to each 
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claimant's proportionate share of the net proceeds of such sale, unless such 
claimant, within sixty days after receipt of notice of the amount of the net 
proceeds of sale, or, if more than one claimant, then notice of the amount of 
claimant’s asserted proportionate share of the net proceeds of sale, serves upon 
the Custodian and files with the court an election to waive all claims to the net 
proceeds and to claim just compensation instead. If the court finds that the 
claimant has established an interest, right, or title in any property in respect 
of which such an election has been served and filed, it shall proceed to determine 
the amount which will constitute just compensation for such interest, right, or 
title, and shall order payment to the claimant of the amount so determined. An 
order for the payment of just compensation hereunder shall be a judgment against 
the United States and shall be payable first from the net proceeds of the sale 
in an amount not to exceed the amount the claimant would have received had 
he elected to accept his proportionate part of the net proceeds of the sale and 
the balance, if any, shall be payable in the same manner as are judgments in 
eases arising under section 1346 of title 28, United States Code. The Alien Prop- 
erty Custodian shall, immediately upon the entry of final judgment, notify the 
Secretary of the Treasury of the determination by final judgment of the claim- 
ant’s interest and right to the proportionate part of the net proceeds from the 
sale, and the final determination by judgment of the amount of just compensation 
in the event the claimant has elected to recover just compensation for the interest 
in the property he claimed.” 


JUNE 9, 1953. 
Hon. WILLIAM LANGER, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

Dear SENATOR LANGER: I wish to express my appreciation of the active interest 
you and your committee, and particularly Senator Dirksen as chairman of the 
subcommittee, are taking in proposed legislation to enable the Government to get 
out of business. I refer, of course, to businesses under governmental control 
through the Office of Alien Property, such as General Aniline & Film Corp., 
which were vested under the Trading With the Enemy Act and which cannot 
be disposed of becausc they are involved in litigation and are consequently sub- 
ject to prohibitory provisions of section 9 (a) of the act. 

I understand that your committee, and especially Senator Dirksen’s subcom- 
mittee, have under consideration a proposed amendment to section 9 (a) under 
which properties so involved in litigation could be disposed of and pursuant to 
which the title cClaiments could avail themselves of alternative remedies believed 
to be constitutional. I need not recount the history of previous legislative efforts 
to deal with this problem; I am sure you are familiar with them. I earnestly 
hope that the amendment to section 9 (a) in the sense indicated can be accom- 
plished at the present session of the Congress. 

Sincerely yours, 
HERBERT BROWNELL, Jr., 
Attorney General. 


Senator Dirksen. May I suggest that we get Senator Hendrickson 
on the telephone at once? 

Mr. Townsend, I wonder if we cannot start with you and have a 
preliminary statement on this matter ? 

Mr. Townsenn. Mr. Chairman, I appreciate the opportunity of 
making a statement on this bill, S. 2171, introduced by Senators 
Smith and with him Senator Hendrickson, in the Senate, identical, I 
believe with the bill introduced by Congressman Cole and Congress- 
man O’Brien in the House. 

Let me say at once that we favor the passage of this bill. It has the 
approval of the Department of Justice, and I am authorized to state 
that. It is in accord with the program of the President to get Govern- 
ment out of business. 

There are many reasons for supporting it, but the main reason is 
this: that I take it to be the policy of the Congress to get the Govern- 
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ment out of business as soon as possible. There are many reasons for 
that and I pass those over for the moment. 

At the present time the law provides, in effect, that the United 
States Government, being in business, shall not get out of business and 
shall stay in business as long as any litigation is pending. 

Senator Dirksen. That is, in effect, the substance of existing law. 

Mr. Townsenp. Yes, sir. The existing law amounts to this: that 
the Government, having vested certain business properties, shall stay 
in business and shall not get out until the end of all litigation. This 
bill is intended to give the Government the right to sell properties, 
notwithstanding the pendency of litigation. 

Senator Dimksen. I wonder if at this point, you cannot inform us 
just a little about the number of properties that are involved here, 
the dollar amounts, how long we have been in that business, and, in 
a general way, the types of properties that are involved? 

Mr. Townsenp. I cannot give all the periods of time, because you 
would have to pick up the vesting date in each case, and these vesting 
dates were not the same. 

Senator Dirksen. It can be supplemented at this point in the record, 
with a statement, but you might highlight it just a little. 

Mr. TownsEnp. I will be glad to do that. 

(The information referred to follows :) 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE Deputy ATTORNEY GENERAL, 
Washington, D. C., August 28, 1953. 
Hon. Everett M. DIRKSEN, 
Chairman, Subcommittee on Trading With the Enemy Act, 
Committee on the Judiciary, United States Senate, 
Washington, D. C. 

DeaR SENATOR: During his testimony before your subcommittee on S. 2171, 
Dallas 8. Townsend, Assistant Attorney General, Director, Office of Alien 
Property, was requested to furnish, for incorporation in the record of hearings, 
information relating to the number of properties involved in litigation, the 
type of property involved, length of time property has been held by the Govern- 
ment, and values of the properties. 

In compliance with that request, I enclose herewith a compilation of litiga- 
tion cases pending as of July 1, 1953, in which the plaintiffs seek return of 
vested property under section 9 (a) of the Trading With the Enemy Act, as 
amended, and including the other requested information with respect to such 
eases. It should be noted that where values are assigned to the property in- 
volved, they are estimates only, and in most cases involving interests in busi- 
ness enterprise, the value given are book values only. 

Sincerely, 
Rosert W. MINor, 
Acting Deputy Attorney General. 
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42 AMENDMENTS TO THE TRADING WITH THE ENEMY ACT 

Mr. Townsenv. You mentioned the other day in your remarks that 
over 20 business properties were involved, and there are at least that 
many important business properties which the Government either 
controls or in which it has a very substantial minority interest. 

Senator Dirksen. We have here a statement which was supplied by 
the Department of Justice on May 12, and I may just by way of gen- 
eral information say that it includes the following “Interest in invested 
business enterprises now free of section 9 (a) litigation, available for 
public sale,” which I shall now read: 

American Felson Co.; Fugi Nursery Co.; Fujimoto Trading Co.; Heine & Co.; 
Melchers, Inc.; Seeck & Kade, Inc.; and Jasco, Inc. 

Mr. Townsenp. Seeck & Kade has been sold. That is out. 

Senator Dirxsen. Under “Vested business enterprises subject to 
9 (a) litigation and therefore unavailable for public sale,” there is the 
following: 

Arabol Manufacturing Co.; Amerlagene, Inc.; Herman Basch & Co., Inc. ; Fugi 
Trading Co.; General Aniline & Film Corp.; Harvard Brewing Co., Inc.; Kalio, 
Inc. ; Karl Lieberknecht, Inc. ; Regens Lighter Corp. ; Seusedo Shoten, Ltd.; Spur 
Distribution Co., Inc.; and Uchida Investment Co. 

Then we have a number here, which we will insert in the record, 
under the title of “Vested business enterprises subject to title claims 
and/or other matters impeding sale at this time”: 

De Nobili Cigar Co.; General Dyestuff Corp.; the Morland Co.; Neumann- 
Endler, Inc.; Nichibei Securities Co.; Oahu Junk Co., Ltd.; Pacific Trading Co. ; 
Spray Cotton Mills; Carl Zeiss, Inc.; and Bostrum, Inc, 

I think that is all. 

Mr. Townsenp. The General Dyestuff is involved only to the extent 
that a motion was made to set aside a settlement years ago, and that 
motion has not been ultimately determined. It is still pending on 
appeal, but the other cases which you mentioned are properties in- 
voived in litigation. However, perhaps we should be clear on one 
point: 

The properties involved in litigation are not necessarily identical 
with properties which would be subject to this bill, because, although 
the property is involved in litigation, it still could not be sold under 
this bill without a determination in the sense indicated here by the 
President of the United States, and he might not make the determina- 
tion, with respect to all properties. 

I simply wanted to point out that distinction, that in order to make 
it safe under this bill, if it were passed, you would still have to have 
a determination by the President. 

To go on with the statement I had in mind, I would like to point 
this out to the committee that in the first place we have no control 
over the length of time litigation will continue, but I am sure you do 
not need any illustrations for the proposition that litigation some- 
times is interminable. 

One of the things Hamlet talked about in his famous Soliloquy— 
and the rest of us have thought about it ever since—is that litigation 
is more or Jess interminable. One way to help terminate it is to get 
rid of the pogertr itself and let the interested parties litigate over 
the proceeds, provided, of course, you can establish alternative reme- 


dies which will cure such legal difficulties as to constitutionality or 
otherwise, which may be involved. 
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Senator McCarran. If the proceeds taken in by the Government 
at an open public sale can be shown by the litigant to be unfair, or 
that ditte rent proceeds should have been acquired, the litigant still has 
a right to hold the Government responsible. 

Mr. Townsenp. He would have that right under the law; yes, 
sir—the right to just compensation. I think that is the phrase used 
in the bill. 

Let me point out that you also have to deal with situations here— 
where properties change in value, the situation changes. 

We are considering a problem right now where the merchandising 
situation has changed very much, and if the directors of a corpora- 
tion were free in the exercise of business judgment I am inclined to 
think they would consider very seriously selling the property of the 
corporation. 

As it is here, we have to sit by and see it deteriorate in value, and 
we are unable to do anything about it. We are acting here as trustees, 
and if we want to take an analogy from the law of trust, we have to 
consider that a trustee very often has to ask permission of the court 
to sell property which he is forbidden to sell. 

For instance, Mr. Pulitzer provided in his will that the New York 
World should never be sold, but when the trustees went into court and 
showed that various units would be bankrupt, belonging to the judg- 
ment creditors, the trustees had to change that. The court directed 
the trustee to sell the property, as it was in the interest of the bene- 
ficiaries. 

I remember many wills in New York in the 1920’s which provided, 
among other things, that the trustees should always vest the trust in 
guaranteed mortgage certificates, but when a great number of them 
went into default, the court had to consider that. 

The trustee very often has to deal with a new situation, and it is 
unfortunate that in a situation like this the trustee has to sit by and 
see a property deteriorate. 

We have many of these patent situations deteriorating and are un- 
able to do anything about them. 

Senator Dirksen. Just for clarification at that point, the bill that 
is before us would provide, first, I suppose, for a declaration or proe- 
lamation by the President. 

Mr. Townsenp. At the present time we are still under the procla- 
mation of a national emergency, which was issued, I believe, at the 
time of the Korean situation, Senator, and that proclamation i is still 
valid, I assume. It would take, in addition to that consideration, a de- 
termination by the President that it is in the national interest that a 
property be sold. 

Senator Dmxsen. There must be publication of notice, so that 
everybody will be fully advised. 

Mr. Townsenp. Yes, sir. 

Senator Dirxsen. Then if the property is sold, the proceeds are 
trusted and litigants can then suse against the proceeds. 

Mr. Townsenp. That is right, or the iitigant may, at his own elec- 
tion, and subject to certain prescribed conditions, elect to claim for 
the just compensation for the property taken. 

Senator McCarran. In which will be involved the constitutionality. 

Senator Dirksen. We want to get that a little bit later. 

88158—53—-—4 
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Mr. Townsenp. If I may digress for a moment and deal with the 
problem raised by Senator McCarran on the question of constitu- 
tionality, certainly there is a question of constitutionality involved 
here. There is a question of constitutionality involved in a great 
many statutes that are introduced in Congress, and nobody can tell 
in advance what the decision of the United States Supreme Court 
will be on the noe of constitutionality. I will forebear to quote 
the remark made by Mr. Justice Roberts, apropos of that, but I think 
all of us can be fairly sure that it is not something that is predictable 
when the Supreme Court itself has been known, on occasion, to divide 
5 to 4 or 6 to 3 or 7 to 2 on a question of constitutionality, and I 
think the rest of us a mortals may be pardoned for not being 
too sure. 

Let me just mention 1 or 2 bills introduced in Congress years 
ago, to which the strongest protests of being unconstitutional were 
advanced, and which the Supreme Court held constitutional just 
the same. 

Take the Taft-Hartley Act, for example, how that was attacked 
as being unconstitutional, but the Supreme Court sustained its consti- 
tutionality just the same. 

Take the second Renegotiation Act. That was another, one of 
the most controversial of all, denounced as being highly unconsti- 
tutional and a violation of every guarantee in the Constitution. 

The Portal to Portal Pay Act was held constitutional. 

Take the Norris-LaGuardia Act of 1942. That was denounced 
as totally unconstitutional but it was sustained, just the same. 

Mr. Chairman, I do not mention these cases by way of arguing 
the constitutionality of this bill. I do not know whether it will be 
held constitutional or not, but I am perfectly certain we are never 
going to know whether this is constitutional or not until we get a 
bill like this passed, and until it is decided upon by the Supreme 
Court. That is a foreseeable length of time. We can tell when that 
is going to happen, just about, and if the bill were passed I imagine 
that no Director of the Office of Alien Property in his right mind 
would attempt to proceed under it if there were a proceeding pending 
testing the constitutionality of a proceeding of that kind was in the 
mill. That would be only commonsense. If he attempted to do so 
I suggest that a competent court would issue a restraining order, 
but I do not think we will have any Directors of the Office of Alien 
Property as stupid as that. 

This is an important problem and it merits the attention of the 
Houses of Congress. It is a problem that we cannot solve until there 
is a change in the law. I do not see any way out of this litigation 
and the problems that are involved until there is a change in the 
law. Of course, that is a question for the Senate and the House to 
consider, but I should also point out one other thing, and that is 
in negotiations for the purchase of property as it is now, when in the 
interest of the War Claims Commission, it is our duty to get as much 
as possible. The Director of the Office of Alien Property is at a great 
disadvantage because there is only one person who can bid on it, 
namely, the plaintiff in the proceeding. 

The plaintiff in the proceeding can say, “I am the only person who 
can bid on that property which is involved in my suit and if you get 
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your price low enough I will withdraw the suit and will settle,” other- 
wise, you cannot offer it to anybody else. 

In other words, the office is completely stymied. I do not think 
that is the position which you, sir, and your committee would like 
to put the office in. I think it is a disadvantage for the country for 
it to be in that position. 

Senator Dirksen. The practical problem is then that we, the peo- 
ple of the United States, speaking through our Government, formally, 
are the owners of quite a number of properties running well in the 
millions, and, shall I say, over a hundred million dollars perhaps, in 
the aggr egate. 

Mr. Townsenp. Yes, sir. 

Senator Dirksen. That under existing law we are more or less 
stalemated, and until litigation is completed we shall continue to be 
the owners, possessers, and managers of those properties, unless the 
stalemate is resolved one way or another ? 

Mr. Townsenp. Yes, sir; that is about the situation. You might 
resolve it by settlement. I have had very friendly conversations with 
the very large interests involved in some of our problems. Those 
friendly conversations, I hope will proceed. It is to be hoped even 
that an agreement might be reached, but if you reach an agreement 
with respect to one property you can be fairly sure you would not reach 
it with respect to all, and the Government would be still left in 
business. 

We the people, Mr. Chairman, do not seem to have much talent in 
running businesses, and I do not think the Russians are running busi- 
nesses too well either. 

Senator Henpricxson. You mean as a government? 

Mr. TownsEnpD. As a government. Individually, we are, but I am 
talking about collectively through our Government. I know that 
Senator Hendrickson and Senator Smith want to get the Govern- 
ment out of business. The Government wants to get out of business; 
the President wants to get the Government out of business, Senator 
McCarran wants to get the Government out of business, and we all do. 

What I am concerned about is the practical limitation of it, Senator. 

Senator McCarran. In this instance I am anxious to get the Gov- 
ernment out of business because I can see a deterioration of the prop- 
erties involved. 

Mr. Townsenp. Yes, sir; so can I. 

Senator McCarran. The Government is going to lose. Time is 
running against the Government all the time. In other words, it is 
losing every month. 

Mr. TownsEND. Senator, you are absolutely right. These situations 
are depleting. 

For example, if you vested a cargo of bananas, I do not think anyone 
would argue that you ought to keep that and you could return the 
bananas 15 years hence. They would not be much good. Your vested 
patent enterprise is not quite such a depleting asset, except, say, in 
a few days of hot weather it may take 10 years of, let us say, not too 
happy management. 

We do the best we can. I am ambitious to try to help you carry out 
the policy you have in mind. I want to make a good record. In 
order to do it, we need this law changed so that we can sell properties 
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in litigation. It would be a lot easier to sell them to the plaintiffs if 
they were not sure there was only one possible purchaser, Our nego- 
tiation position would be vastly improved with this, and particularly 
now, in view of the drastic cut in the authorization of our funds, and 
we want to get rid of these properties as fast as we can, to the highest 
purchaser, and dispose of the money in accordance with the wishes of 
Congress. 

Senator McCarran. Has there been any meeting of the minds, or 
have you given any thought to a composition that might be set up, such 
as we do in bankruptcy proceedings ? 

Mr. TownsenD. ‘To cover what situation, what special situations or 
general situations? 

Senator McCarran. I think each situation could be dealt with sepa- 
rately. You have about 20 concerns. 

Mr. Townsenp. I can assure you that I am negotiating with a num- 
ber of them looking toward settlement. 

Senator McCarran. That is what I had in mind. I wonder if you 
could eliminate the possibility of long and continued litigation ¢ 

When constitutional questions are raised, you know how long it takes 
to get a decision. Six months from now, certain properties will not be 
worth what they are today. A year from now certain properties will 
not be worth what they will be worth 6 months from now. 

In other words, as I view the situation, they are deteriorating in 
value month by month, at the present time, and if this war comes to 
an end they will deteriorate more rapidly if my view of the situation 
is at all right. 

My thought was: Have you tried getting the parties around a table, 
and said to the fellows who are going to institute litigation : “Can we 
not settle this thing and settle it all at once?” Is it possible? You 
know better than I do. 

Senator Dirxsen. I think I can give an answer to Senator Mc- 
Carran. 

The staff of the committee has not been wanting in diligence in the 
hope that compromises and understandings might be effectuated and at 
my suggestion, they contacted virtually every one of the property 
managers or the attorneys for these various companies. 

I will put all the letters in the record at this point, but 1 paragraph 
from 1 letter, with respect to 1 of these properties, I think will sum- 
marize about the answers we received. 

The attorney in question says: 

We respectfully submit that since the United States does not require this 
plant for its own use, any legislation providing for the forced sale of these assets 
to third persons would not only be unconstitutional, but also unconscionable. 
If the United States decides to get out of business, which is a laudable purpose, 
then it should return the property to those rightfully entitled thereto. The 
Government should not be permitted to seize the private property, even if done in 
time of emergency or war, in order to transfer ownership to third persons. No 
one would venture to suggest that this be done in any case where a temporary 


seizure was made. Why should this unprecedented step be taken for this par- 
ticular case? 


I suppose that is probably typical of the attitude that we have en- 
countered, and there has been a very diligent effort on the part of the 
staff to persuade those who are parties in interest with respect to the 
properties that we are discussing at the present time, to sit around the 

table in the hope that it could be ironed out, and this was the respense, 
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so there again we have aggravated the stalemated conditions some- 
what, and from that point on the committee has to grope a little until 
it gets better legal orientation as well as direction, from those who 
administer this program. 

(A letter in explanation of the quoted excerpt follows:) 


GravurarD & MOsKOVITz, 
New York, N. Y., July 28, 1953. 
Senator Everert McKINLEY DIRKSEN, 
Chairman, Subcommittee on Trading With the Hnemy Act, 
Committee on the Judiciary, 
United States Senate, Washington, D. C. 


DEAR SENATOR DrrKSEN: We are counsel for the Kaufman intervention in the 
ease of Interhandel vy. Brownell, as described to you in detail in our letter of 
July 10, in which we expressed our opposition to pending 8. 2171. We have 
just read the stenographic transcript of the hearings with respect to this bill. 
We think it desirable that we correct any possible misapprehension as to the 
purpose of our letter of July 16, which was written in response to your kind 
invitation to comment on the proposed legislation. As noted in the steno- 
graphic transcript, in answer to a question by the Honorable Senator McCarran 
as to whether an attempt has been made to get the parties around the table, 
there was quoted from our letter a paragraph, which it was stated, was repre- 
sentative generally of the attitude of attorneys concerned with these problems 
(Sten. Tr. pp. 47—N, 47-P). 

So that there be no misunderstanding, we wish to make it clear that we un- 
derstood your letters of June 10 and July 8, 1953, requested our comments with 
respect to §. 2171. Our reply thereto, of July 16, 1953, was intended to deal 
and dealt only with this point. We further wish to make it clear that we are 
entirely in accord with your views as to the desirability of getting the parties 
together in an effort to settle the pending litigation, and that we are entirely 
at the disposal of your committee and yourself and the Office of Alien Property 
to discuss means for effectuating this purpose. As a matter of fact, we were 
the first attorneys in this Interhandel action to take the initiative to, and did, 
confer with Colonel Townsend with respect to such matter, and he is well aware 
of our attitude. 

Finally, with respect to the testimony before your committee given on Tues- 
day, July 21, we wish to inform your committee, so that there be no doubt there- 
of, that the so-called agreements between Blair and Interhandel were entered 
into without the knowledge or consent of either ourselves or of the nonenemy 
stockholders whom we represent. We mention this in view of the questions 
asked by the Honorable Senator McCarran as to whether this agreement af- 
fected the settlement of all the so-called Swiss claims. We also wish to cor- 
rect the misapprehension of Mr. Hayes, in referring to the nonenemy stock- 
holders represented by the Kaufman intervention as representing 7 percent of 
the stockholders of Interhandel. The Kaufman derivative intervention is on 
behalf of all the nonenemy stockholders of Interhandel who now have the full 
protection of the Supreme Court decision of April 7, 1952. Based upon the in- 
formation available, the shares which presently support our intervention di- 
rectly constitute over 18 percent of the outstanding stock. We believe that the 
total number of shares of nonenemy stock of Interhandel constitutes a sub 
stantial majority of its total outstanding stock. 

It is respectfully requested that this letter be accepted for inclusion in the 
record of the hearings relating to S. 2171. 

Respectfully submitted, 
Grausparp & MosxkoviTz, 
By Irvine MosxKkovivrz. 


Senator Dmxsen. I will put these letters in the record. 
wit vind appear later following the testimony of Mr. John J. 

ilson. 

Mr. Townsenp. That is right. We are settling quite a number of 
cases and we are going to settle a good many more, but I would like 
to have something like this on the statute books, so we would be 
practically sure of getting out—not just hoping for it. 
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Senator Dirksen. In other words, it is your contention that if the 
weapon were made it might be persuasive in respect to an effectuation 
of compromise in a great many of these cases ! 

Mr. Townsenp. Yes, sir; I think it would be very helpful. 

Senator HenpRICKSON. May I ask the Attorney General one ques- 
tion ? 

Senator Dirksen. Senator Hendrickson. 

Senator Henprickson. Do you think that S. 2171 is adequate? Do 
you think it will do what we hope it will do? 

Mr. TownsenD. Senator, I think so. I think it would be a tremen- 
dous step forward, and I think it will accomplish what we have in 
mind. It is surrounded by safeguards, that is, the determination by 
the President that it is in the national interest that a sale be made, 
that the determination can be made only during a period of emer- 
gency, in which we are in now. There is the optional right to sue 
for just compensation instead of the proceeds of the sale. Taking 
those things into view, altogether I think it would be sustained, as 
constitutional. I realize, as I said a moment ago, nobody can be sure 
about that but I think, on the whole, it will accomplish what you and 
Senator Smith had in mind when you introduced it. 

Senator Henpricxson. That is my view. 

Senator Dirksen. Mr. Lincoln, will you come up to the table? 

We will suspend on this item for about 5 minutes. 

Senator Hunt has a good many other duties, and he has a bill pend- 
ing here with respect to extending the time for filing claims for the 
return of property under the T rading With the Enemy Act. That is 
Senate 373. 


STATEMENT OF HON. LESTER C. HUNT, A UNITED STATES SENATOR 
FROM THE STATE OF WYOMING 


Senator Hunt. Senate 373 and Senate 372. 


Senator Dirksen. We will insert those in the record at this point. 
(The bills referred to follow :) 


[S. 878, 838d Cong., 1st sess.] 


A BILL To extend the time for filing claims for the return of property under the Trading 
With the Enemy Act 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 33 of the Trading With the 
Enemy Act of October 6, 1917, as amended (50 U. S. C. App. Supp. § 33), is 
amended by striking out the last portion of the first sentence of such section 
beginning with the words “by April 30, 1949” and inserting in lieu thereof the 
following: “not later than one year from the enactment of this amendment, or 
two years from the vesting of the property or interest in respect of which the 
claim is made, whichever is later” 





[S. 872, 88d Cong., ist sess.) 
A BILL For the relief of Thomas T. Asami 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the President, or the officer or agency 
designated by him pursuant to the provisions of section 32 of the Trading With 
the Bnemy Act (U. S. C., title 50, App. sec. 32), shall transfer and deliver to 
Thomas T. Asami such property of the said Thomas T. Asami as was vested in 


Seah cao 





so it a 
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or transferred to the Attorney General in accordance with the provisions of the 
Trading With the Enemy Act, and for which claim was filed by the said Thomas 
T. Asami on June 26, 1950 (claim number 57978). 

Senator Dirksen. You are at liberty to make a statement, and we 
will set that off by itself. 

Senator Hunr. I think I can best save time by reading this brief 
statement: 

Mr. Chairman and members of the committee, my interest in this 
matter of a return to the owner of certain personal property was 
prompted by the fact that a particular situation was called to my 
attention, and upon investigation, I found 1,100 individuals in exactly 
the same situation or category. Since the cases are all similar, an 
explanation of one individual will cover the entire number. 

The case was called to my attention by an attorney friend in 
Laramie, Wyo., and deals with a Japanese student who was attending 
Michigan State University on a student’s visa when the war broke out. 
As an enemy alien, he was first put under surveillance; then, during 
and after the war he was given employment with the De Pree Chemi- 
cal Laboratories in Holland, Mich., until 1946. 

Since his visa had expired during the war, the student was forced 
to return to Japan in June of 1946. At that time the student had 
saved about $2,000 from his earnings at the De Pree Laboratories, and 
he was instructed by the immigration authorities to turn the money 
into travelers checks. When he debarked from Seattle, the immigra- 
tion authorities there took his travelers checks, saying that if he would 
leave his address in Japan, he would be contacted regarding the funds. 
All of this happened after the close of hostilities but before the sign- 
ing of the peace treaty. 

Vesting Order No. 7814 was made effective November 22, 1946, 
whereby claims for aliens for confiscated funds could be made by 
application. Said order expired April 30, 1949. The mail service 
between Japan and the United States was not opened until 1948, and 
even if it were to be presumed that the student was sent notice of 
above vesting order providing for filing of claims, said notice did not 
reach the student. He finally managed to learn of the provisions of 
the vesting order in December 1947, but apparently could not succeed 
in contacting the proper authorities until December 1949, when it was 
too late. 

My friend in Laramie, Wyo., appealed to me because authorities had 
refused to review the matter. 

We took the matter up with the Alien Property Custodian on 
December 29, 1952, who in turn wrote us to the effect that Mr. Thomas 
T. Asami’s claim was on file as Claim No. 57978, and Mr. Roland F. 
Kirks, Assistant Attorney General, Director, Office of Alien Property, 
wrote as follows: 

As you know, property which has been acquired by the Attorney General 
through vesting is the property of the United States and may be disposed of only 
in accordance with express statutory authority. The only authority for the 
return of vested property is that found in the Trading with the Enemy Act, as 
amended (certain stipulations) which provide, in effect, that vested property 
may not be returned unless a claim is filed within 2 years from the vesting of the 
property, or by April 30, 1949, whichever is later. Since the property in 
question was vested on November 27, 1946, the last day for filing a claim in 
respect thereof was April 30, 1949. As Mr. Asami’s claim was not filed until June 


26, 1950, 14 months later, this office is not authorized to make a return of the 
vested property. 
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You may be interested to know that a bill, H. R. 4611, to amend section 33 to 
provide additional period of 6 months within which certain Italian nationals 
may file claims under section 32 was introduced in the 82d Congress and referred 
to the Commitee on Interstate and Foreign Commerce of the House of Repre- 
sentatives. This Department, by letter dated December 19, 1951, to the chairman, 
Committee on Interstate and Foreign Commerce, House of Representatives, a 
copy of which is enclosed, recommended that relief be extended to all classes of 
claimants, by way of an additional period of 1 year for filing section 32 claims. 
The S2d Congress adjourned without enacting this bill. Of course, without the 
enactment of such legislation, this office is unable to consider Mr. Asami’s claim. 

Also, Mr. Chairman, I have in my files a copy of a letter dated Sep- 
tember 19, 1951, addressed to Hon. Robert Crosser, chairman of the 
Committee on Interstate and Foreign Commerce, House of Repre- 
sentatives, which gives the views of the Office of Alien Property on 
this type of claim. It is quite lengthy, too lengthy to read, but after a 
lengthy review of the situation this last paragr raph reads: 

Pursuant to the above recommendation, the Department of Justice recom- 
mends that the bill be enacted. 

Mr. Chairman, it seems to me that this is an obligation that the 
United States is in honor bound to meet. Certainly the money should 
be returned to these claimants at the very earliest possible date—and 
when I speak of an obligation of honor on the part of the United 
States Government, I am naturally speaking of the United States 
Congress, for only we can make it possible for these unfortunate peo- 
ple to have their money returned to them. 

We have been negligent in this matter, and I feel confident we all 
want to take the right and honorable action; therefore I hope, Mr. 
Chairman, that the bill may be reported favorably. 

I regret having taken so much of the committee’s time, but I know 
of no way an explanation could be made that would have consumed 
less time. 

The first bill is S. 372, for the relief of Thomas T. Asami, and the 
second bill, Mr. Chairman, is S. 373, deleting the date of April 30, 
1949, and inserting in lieu thereof the following: 
not later than one year from the enactment of this amendment, or two years 
from the vesting of the property or interest in respect of which the claim is made, 
whichever is later. 

Senator Dirxsen. So one of the bills deals with specific relief and 
the other is a general bill to provide for the 1,100 cases that you have 
in mind ? 

Senator Hunt. Yes, sir. 

Senator Dirksen. | might say, Senator Hunt, there has been a 
memorandum from the Department on this matter. I believe there 
was a favorable report on it, and in addition thereto the committee is in 
receipt of a memorandum from Buhler, King & Buhler, attorneys at 
law, in New York, in support of the bill. I think very appropriately 
this statement in support of the bill might also be made a part of the 
record at this point. 

(The memorandum referred to follows :) 


MEMORANDUM IN Support oF SENATE BILL 373 AND IpENTICAL House Brit 2681 
OF THE 83p CoNneress, BNTITLED “A But To ExTeEND THE TIME FoR FILING 
CLAIMS FOR THE RETURN OF PROPERTY UNDER THE TRADING WITH THE ENEMY 
Act” 


Pursuant to the provisions of the Trading With the Enemy Act (40 Stat. 411), 
the Alien Property Custodian, by numerous vesting orders, vested in himself 
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property owned in this country by friendly (noncollaborating and noneneniy ) 
citizens of countries occupied by the enemy during World War II. 

Section 33 of the act, entitled “Limitations on Claims and Suits for Return,” 
as last amended by Public Law 874 of the 80th Congress, effective July 1, 1948, 
limited the time within which claims might be presented for the return of such 
property (in certain instances, to August 9, 1948, in other instances, to April 30, 
1949, or in the alternative to 2 years from the vesting of the property or interest 
in respect of which claim is made, whichever was later). 

A copy of said Public Law 874 is hereto attached. 

Senate bill 373, introduced by Senator Lester C. Hunt on January 13, 1953, 
and referred to the Committee on the Judiciary, and its twin, House bill 2681, 
introduced by Congressman Hugh J. Addonizio on February 6, 1953, and referred 
to the Committee on Interstate and Foreign Commerce, would further extend the 
time for the filing of such claims for the return of such property from April 30, 
1949, to “not later than 1 year from the enactment of this amendment, or 2 years 
from the vesting of the property or interest in respect of which the claim is 
made, whichever is later.” 

A copy of Senate bill 373 is attached. As above stated, House bill 2681 is 
identical in language. 

For the reasons hereafter set forth it is respectfully submitted that the exist- 
ing statute of limitation is unreasonably short—as to time—and wholly in- 
equitable to the owners of the property in question and that the remedial legisla- 
tion proposed by the two bills in question should be promptly enacted to correct 
this injustice. 

As a specific example of the injustice resulting from the presently existing 
statute, we call attention to the following: 

In 1940 one of our clients, a Norwegian subject and at no time a collaborator 
with the enemy, through Washington counsel, filed in the United States Patent 
Office a United States patent application. 

The friendly relationship between this country and Norway is fully evidenced 
by Mutual War Aid Memorandum (agreement made between this country and 
Norway on July 7, 1942), article II of which reads as follows: 

“The Royal Norwegian Government will continue to contribute to the defense 
of the United States of America and the strengthening thereof, and will provide 
such articles, services, facilities, or information as it may be in a position to 
supply.” 

Subsequent to Norway’s being overrun and occupied by the enemy and pur- 
suant to Vesting Order No, 294, dated November 2 ,1942, entitled “Re: Patent 
Applications of Foreign Nationals,” referring specifically to the nationals of 
Norway, said patent application was vested in the Alien Property Custodian. 

On the same day the following numbered vesting orders, identical in tenor, 
were issued in respect of similar patent applications, made by nationals of the 
following countries, other than Norway: 


290 Denmark 297 Czechoslovakia 
291 Netherlands 299 Greece 

292 Belgium 800 China 

293 France 301 Poland 

295 Luxembourg 302 Yugoslavia 


The number of individuals affected by said orders was many hundreds, if not 
thousands, as shown by the lists of names appearing in the several orders. 

In 1943 the Patent Office issued its patent to our client, which patent, because 
of the vesting order above referred to, immediately became vested in the Alien 
Property Custodian. 

In the summer of 1948 our client forwarded to his Washington patent attorneys 
a notice of claim for the return of the patent in question, executed in conformity 
with instructions issued by the Office of Alien Property. Due to circumstances 
beyond our client’s control, this notice of claim was not presented for filing until 
June 2, 1949, or 33 days subsequent to the limitation date, April 30, 1949. 

We have been informed by the Office of Alien Property that the only possible 
solution to the dilemma in which our client and all others similarly situated find 
themselves is the passage of legislation extending the deadline date set by the 
statute of limitations above referred to. In fact the passage of such legislation, 
we understand, may well be approved by the Office of Alien Property, since we 
are told that the Custodian is holding income from the use of these patents for 
distribution ultimately to the true owners. We further understand that the Office 
of Alien Propery has approved similar previous bills. 
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It may be assumed that the State Department, because of numerous requests 
for relief for foreign nationals, made through diplomatic channels, will take a 
strong position in favor of the bills just introduced. In the past it has sponsored 
and supported similar bills. 


POINT I. THE UNITED STATES GOVERNMENT OCCUPIES THE POSITION OF A TRUSTEE IN 
RESPECT OF THE PROPERTY IN QUESTION 


It is obvious that the vesting of property of such friendly foreign nationals 
without their consent, established at least a protective trusteeship on the part of 
this Government, deemed necessary by it for the benefit of such foreign nationals. 

While, technically, the vesting orders transferred legal title to the Custodian, 
the equitable title remained in the original owners. The emergency giving rise 
to the exercise of this protective trusteeship having terminated, the necessity 
for the trust relationship likewise terminated. 

We submit that it is immaterial whether that relationship be termed an 
“express trust,” “implied trust.” “resulting trust,’ or “constructive trust.” To 
attempt to place that relationship in any one of these categories with precision 
would be merely to quibble with words, the basic fact being that a fiduciary rela- 
tionship was created which devolved upon the Alien Property Custodian the 
obligations pertaining to that relationship. 

It requires no citation of authorities to support the statement that upon the 
termination of a trust, the true owners of the subject matter of the trust are 
entitled to possession of the trust estate. 


POINT If. THE UNITED STATES STATUTE OF LIMITATIONS (SEC, 33 OF THE TRADING 
WITH THE ENEMY ACT) IS UNREASONABLY SHORT AS TO TIME AND WHOLLY 
INEQUITASLE TO THE TRUE OWNERS OF SUCH PROPERTY 


We therefore come to the question as to whether or not the statute of limitations 
created by section 35 of the Trading With the Enemy Act, as amended, is reason- 
able as to time or equitable. 

In considering the time element it must be borne in mind that, in numerous 
instances, for many years it was impossible for such nationals of occupied coun- 
tries even to communicate with this country; also that the European war did 
not cease until several years after many of the properties of such nationals 
were taken over by the Custodian. In other words, the date of seizure should 
not be deemed to be controlling. 

It might be noted in passing that it was not until October 19, 1951, that the 
President signed the joint resolution terminating hostilities with Germany, the 
“occupying enemy” here involved. 

The general rule in the case of an express trust, such as is exclusively within 
the jurisdiction of a court of equity, is that the statute of limitations does not 
run between the trustee and beneficiary, so long as the trust subsists, for the 
possession of the trustee is the possession of the beneficiary. (See 37 Corpus 
Juris, sec. 267.) 

It would be shocking if, in this situation, this Government were to take refuge 
in fine-spun distinctions between express and other trusts, bearing in mind the 
fact that on its own motion and without the consent of the owners it assumed 
this fiduciary relationship. 

Here, the United States, having seized the property of friendly nationals of 
occupied countries—without their consent—has said to them, in effect, “You may 
have your property back, but only provided you demand its return within a 
certain time,” which time—unnecessarily and unreasonably short in duration— 
was arbitrarily fixed without the consent of the owners. 


POINT IIT, ANALOGOUS STATE STATUTES AS WELL AS A STATUTE APPLICABLE TO ACTIONS 
IN THE UNITED STATES COURT OF CLAIMS ARE FAR MORE LIBERAL THAN THE STATUTE 
HERE INVOLVED 


In support of our contention that the statute in question, limiting the filing of 
demands for the return of property to April 30, 1949, is inequitable and unrea- 
sonably short in point of time. We cite the following provisions of the laws of 
New York relating to comparable situations: 

Section 300 of the New York abandoned-property law provides that before 
bank deposits may be deemed abandoned and paid over to the State, such deposits 
must have remained unclaimed for 15 years by the persons appearing to be entitled 
thereto. 
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Section 600 of the same law provides that moneys, securities, or other intangible 
personal property paid to or deposited with county treasurers, etc., shall not be 
deemed to be abandoned and therefore payable over to the State until 20 years 
have elapsed since the date of such payment or deposit. 

Article 2 of the Civil Practice Act of the State of New York entitled “Limita- 
tions of Time” contains the following provisions: 

Section 31 establishes a 40-year statute of limitations for a suit by the people 
of the State for or with respect to real property ; 

Section 34 establishes a limitation of 15 years with respect to an action between 
parties other than the people, in respect of such real property ; 

Section 46 establishes a 15-year limitation in connection with an action to 
redeem real property from a mortgage; 

Section 53, as construed by the courts of New York, provides for a 10-year 
statute of limitations in respect of the following actions: 

All actions of a purely equitable nature (Matter of Deitz, 134 Mise. 393; 
Pitcher v. Sutton, 238 A. D. 291). 

An action for an accounting against corporate directors (Potter v. Walker, 
“76 N. Y¥. 15; Goldstein v. Tri-Continental Corp., 282 N. Y. 21). 

Stockholder’s derivative action to impress a trust (McLear v. McLear, 291 
N. Y. 809; Sialkot Importing Corp. v. Berlin, 295 N. Y. 482). 

An action to enforce an implied trust (Wojtkowiak v. Wojtkowilak, 273 A. D. 
1052). 

An action for restitution for unjust enrichment (Ward v. Feltman, 273 
A. D. 1025). 

An action to recover deposits in trust in a savings bank (Steianer v. Bowery 
Savings Bank, 86 N. Y. Supp. 2d, 747). 

A cursory examination of the American Digest (vol. 33) indicates that at 
least the following States: Alabama, California, Connecticut, Indiana, Iowa, 
Kansas, Kentucky, Louisiana, Maine, Massachusetts, Michigan, Missouri, Mon- 
tana, Nebraska, New Hampshire, New Jersey, North Carolina, Pennsylvania, 
South Carolina, South Dakota, Vermont, Virginia, Washington, and West Vir- 
ginia, have enacted statutes of limitations substantially identical, as to the time 
periods involved, with the New York statutes above referred to. 

While these State statutes (and decisions) may not be binding upon the 
United States Government, they clearly show a deliberate countrywide inten- 
tion on the part of lawmakers, as well as of courts, not to deprive persons of 
their property rights in analogous circumstances by imposing upon them any 
short statute of limitations applicable to “run of the mine” situations. 

In fact, in the United States Court of Claims, the 6-year statute is not a bar to 
“citizens beyond the seas at the time the claim accrued” provided the action is 
instituted within 3 years after the disability has ceased (Federal Judicial Code, 
sec. 156). 

As between this great country and the citizens of friendly countries an even 
more liberal statute should prevail. 


POINT IV. THE BILLS IN QUESTION SHOULD BE ENACTED PROMPTLY TO REMEDY THE 
EXISTING INJUSTICE 


We urge that the legislation proposed by the two bills in question be enacted 
promptly. As a result of this omnibus legislation all nationals of all formerly 
occupied friendly foreign countries, whose property in this country was acquired 
by the Alien Property Custodian in the protective trusteeship above referred to, 
may avail themselves of the extended period, provided by the bills, within which 
to file their claim for the return of such property. 

Unless these bills are enacted into law, this country will continue to occupy 
the position of a fiduciary converting trust property to its own use, merely be- 
cause the true owners of the property have failed to assert their title within an 
unreasonably short period—arbitrarily fixed by the fiduciary—without such 
owners’ consent. 


POINT V. THIS GOVERNMENT'S SELF-INTEREST WILL RE SERVED BY THE ENACTMENT OF 
THE PROPOSED LEGISLATION 


We submit that this Government’s self-interest requires that this injustice to 
our friends be promptly remedied. 

It is vitally important that the United States maintain and constantly nourish 
a relationship of mutual trust and good will with all other countries this side 
of the Iron Curtain. 
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We learn from day to day that, despite our undoubtedly good intentions, our 
endeavors to stimulate such international good will have, in many instances, 
fallen far short of their goals. Obviously, there was never a time when the ex- 
istence of a “solid front” among the friendly nations of the world was made 
essential to the preservation of this country. 

The enactment of the legislation in question will, we submit, go far to stimulate 
such international good will. 

For the reasons above set we urge prompt enactment of Senate bill 373 and 
House bill 2681. 

Respectfuly submitted. 

BunLER, Kine & BUHLER, 
Counselors at Law, New York 16, N. Y. 


Pusitic Law 874—80rH CONGRESS 


(H. R. 6116—CuHaprer 794) 
AN ACT To amend the Trading With the Enemy Act 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 33 of the Trading With the Enemy 
Act (40 Stat. 411), as amended, is hereby further amended to read as follows: 

“Sec. 33. No return may be made pursuant to section 9 or 32 unless notice of 
claim has been filed (a) in the case of any property or interest acquired by the 
United States prior to December 18, 1941, by August 9, 1948; or (b) in the case 
of any property or interest acquired by the United States on or after December 
18, 1941, by April 30, 1949, or two years from the vesting of the property or 
interest in respect of which the claim is made, whichever is later. No suit pur- 
suant to section 9 may be instituted after April 30, 1949, or after the expiration 
of two years from the date of the seizure by or vesting in the Alien Property 
Custodian, as the case may be, of the property or interest in respect of which 
relief is sought, whichever is later, but in computing such two years there shall 
be excluded any period during which there was pending a suit or claim for return 
pursuant to section 9 or 82 (a) hereof.” 

Approved July 1, 1948. 


[S. 373] 


A BILL To extend the time for filing claims for the return of property under the Trading 
With the Enemy Act 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 33 of the Trading With the Enemy 
Act of October 6, 1917, as amended (50 U. S. C. App. Supp., sec. 33), is amended 
by striking out the last portion of the first sentence of such section beginning 
with the words “by April 30, 1949” and inserting in lieu thereof the following: 
“not later than one year from the enactment of this amendment, or two years 
from the vesting of the property or interest in respect of which the claim is made, 
whichever is later.” 


Mr. Townsenp. We are heartily in favor of the bill. 

Senator Dmxsen. Also an opinion rendered by the Department of 
Justice then will also go in the record at this point. 

(The opinion referred to follows :) 


SEPTEMBER 23, 1952. 
Memorandum to: Rowland F. Kirks, Assistant Attorney General, Director, Office 
of Alien Property. 
From: Julius Schlezinger, Chief, Legal and Legislative Section. 
Subject: Legislative program—Extension of time for filing title claims. 

You have requested a statement of the background of the legislative proposals 
recommended by this Office of inclusion in the Department’s preliminary legis- 
lative program for the 83d Congress. The first of such proposals was the exten- 
sion of time for filing title claims. 

The original enactment of section 33 of the Trading With the Enemy Act in 
1946 set a time limitation on filing title claims of 2 years from vesting or 2 years 
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from passage of the limitation act, whichever was later. Section 9 suits were 
limited by the same period, except that the period was increased by the length 
of time a claim was pending. For all property vested prior to 1946, the later 
date was August 7, 1948. In July 1947 returns to Italians were authorized, and 
section 33 amended to permit filing Italian claims up to July 31, 1949, as the later 
date, on recommendation of this Department. Public Law 370, 70th Congress, 
August 5, 1947. 

In March of 1948 the Department requested enactment of a comprehensive 
amendment to section 33, which would apply the limitation to claims and suits 
for World War I property, extend the later date for all administrative claims 
to July 31, 1949, but leave the later date August 9, 1948, for all section 9 suits, 

The Department stated on behalf of the bill that the chaos in Burope made 
the previous period of notice totally inadequate and called attention to the small 
number of persecutees who had been able to file claims. The Congress enacted 
the requested legislation, but amended it to provide the uniform date of April 30, 
1949, for both claims and suits. 

In January 1949, in the 8ist Congress, Senator Butler introduced a bill (S. 729) 
to extend the later date from April 30, 1949, to April 30, 1950. The Senate Com- 
mittee on the Judiciary did not request the Department’s views, but reported the 
measure favorably, referring to the Department’s representations on the previous 
extension bill. The bill passed the Senate by consent procedure and was referred 
to the House Interstate and Foreign Commerce Committee. 

The chairman of the committee, in response to his request for views, received 
the Department’s recommendation against enactment of the extension. It was 
stated that the Office of Alien Property had undertaken extensive publicity of 
the previous extension and that it was believed that all claimants had adequate 
notice and time for filing. In addition, it was stated that the enactment of an 
extension would impede the Office in supplying funds to the war-<laims fund, in 
that money could be covered into that fund only upon final disposition of claims. 
Claims could not be regarded as finally disposed of until after the period of filing 
them had lapsed. 

The House committee voted not to report the bill. At about the same time 
another extension provision substantially identical to S. 729 had been added as 
an amendment to a bill (S. 603) for return of property of deceased heirless 
persecutees to certain suecessor organizations. This bill, introduced by Senator 
McGrath, was favorably reported by the Senate Judiciary Committee, passed 
the Senate on the Consent Calendar, and was referred to the House committee. 
The Department objected to the enactment of the extension provision while 
expressing no objection to the’enactment of the main portion of S. 603. This 
bill was amended by the committee to strike out the extension provision and 
favorably reported to the House floor, as amended, where the bill died. 

After this, however, evidence began to accumulate that the judgment of this 
Office was wrong in concluding that ample time was afforded by the previous 
extension. In the time following April 30, 1949, it became increasingly apparent 
that claimants in general had not been fully apprised of the existence of a limi- 
tation. Moreover, certain specific classes of cases were uncovered in which the 
limitation had operated with great inequity. 

The first of these specific cases arose in connection with the situation epito- 
mized by the Stagnaro case—an estate vesting. Early in the war this estate in 
California had been subjected to vesting action. Besides the interests of named 
Italian beneficiaries, the vesting order vested the interests of unknown heirs of 
a named Italian national, determining the unknown heirs to be Italian. 

After April 30, 1949, the probate court issued a determination of heirship, 
which found the unknown heirs whose interests were vested in 1943 to include 
an American citizen and resident of the United States. The time of this heir 
to file claim, however, had expired before he was identified as the person whose 
interest was vested. Consequently, the limitations of section 33 operated to cut 
off his claim without any opportunity to file it. 

A second specific group of cases included a number of Japanese claimants who 
asserted persecutee status. It was found after these claims had been filed late 
that the regulations of the occupation authorities in Japan had prohibited trans- 
mittal to the United States of “papers of legal procedure” until 24 days before 
the expiration of the period (April 6, 1949), hardly an adequate time. In addi- 
tion, it was discovered that SCAP had given no publicity to the deadline 
expiration. 

In addition to these specific groups, the general experience after April 30, 1949, 
has shown that several factors prevented adequate notice and opportunity for 
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filing. One important factor is the Soviet occupation of East Germany. Eligible 
claimants in that area have little opportunity to learn of the vesting of their 
property ; those who do learn in time hesitate to publicize to the Soviet authorities 
their claim to dollar assets, lest it result in their confiscation. Failure to file in 
time also results in confiscation. Other factors include the still confused state 
of communications, and the fact that notice of vesting published in the Federal 
Register is not brought to the attention of foreign claimants unless they have 
diplomatic representatives or friends or business associates in the United States 
who are aware of the problem. 

As a result of all factors, this Office has approximately 1,200 claims on file 
which appear on their face to be late. In addition, in September 1952, actual 
count disclosed that 1,051 letters had been sent notifying possible claimants 
that the time to file had expired. 

On these considerations, the Department, in response to a request for views on 
a bill (H. R. 4611, 82d Cong.) to extend the time for certain Italian claims 
(aimed at the Stagnaro case) expressed sympathy to the objectives of the bill, 
recommending its amendment to extend for 1 year the time for all claimants to 
file. In support of this recommendation, reciting the facts of inadequate notice, 
the Department also stated that the extension would not affect the war claims 
fund adversely, since the Office was covering in money to the fund on an advance 
basis without awaiting disposition of the claims. The State Department sup- 
ported our view. 

The War Claims Commission, however, took a strong position against exten- 
sion on the grounds that it might delay transferring of money to the war claims 
fund. Even if it did not, the Commission stated, it would result in the increase 
of the number of eligible claimants, thus ultimately decreasing the amount avail- 
able to the war claimants. This followed the consistent position of the Commis- 
sion that there should be no amendments to the Trading With the Enemy Act, 
however justified on the merits, which diminishes even slightly the possible 
moneys otherwise available to the fund. 

As a result of this, no action was taken on this legislation, which was the only 
bill proposing extension introduced in the 82d Congress. It is our view, however, 
that a new effort on such legislation might meet with greater success, in view 
of changes in membership of the House committee, the strong representations by 
foreign governments, and the uncovering of the facts of hardship resulting from 
the previous short period. On the other hand, there is no indication that the 
War Claims Commission will alter its views. 


JULIUS SCHLEZINGER,. 

Mr. Townsenp. I have no opinion on this private bill. 

Senator Dirksen. Senator Hunt, there is also a report from the 
Department of State, with respect to the bill, and I understand the 
report was favorable. Also a letter in support of the bill signed by 
Ralph M. Carson. 

They will be inserted at this point in the hearing also. 

(The report referred to follows :) 

DEPARTMENT OF STATE, 


Washington, D. C., June 9, 1958. 
Hon. Everett McKINiL&ey DIRKSEN, 


Committee on the Judiciary, United States Senate. 


My Dear Senator Dirksen : Reference is made to your letter of April 6, 1953, 
to Mr. Phleger enclosing copies of suggested amendments to the Trading With 
the Enemy Act, and inquiring regarding the position which the State Department 
will take with respect to the enactment of these amendments. 

The Department is fully in agreement with the purpose of the proposed amend- 
ments to relieve the United States of the burden and expense of processing the 
claims in the categories concerned, in view of the large number of claims out- 
standing and the relatively small amount of assets available for their satisfaction. 

However, with respect to the enactment of the amendment excluding from 
satisfaction claims of creditors against the vested assets of a foreign government, 
the Department hopes that a solution can be found which would be in accord 
with the expectation of the German Government arising out of the Agreement on 
German External Debts, which was signed in London on February 27, 1953, and 
has been transmitted to the Senate for ratification. 
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Under this agreement, the German Government has assumed liability for the 
prewar debts of the former German Reich, and has undertaken to repay these 
debts subject to adjustments for past interest, future interest rates, and extension 
of maturities of the obligations. During the negotiations of this agreement, the 
Germans seught to have their former external assets utilized to reduce their debt 
obligations. The German delegation was advised that the disposition of German 
assets vested in the several allied countries was a matter of individual determina- 
ion by the governments of those countries. The Tripartite Commission (repre- 
senting the United States, the United Kingdom, and France) agreed that the 
external assets problem was relevant to the debt settlement only insofar as it 
affected Germany’s ability to pay. 

the United States delegation pointed out to the German delegation the provi- 
sions of United States law concerning German assets in the United States, in 
particular, that any payment received by creditors of Germany from such assets 
would serve to reduce the indebtedness outstanding. In view of the number of 

laims outstanding against the German Government, and the relatively small 
imount of assets available for distribution among the claimants, it is question- 
ible whether under the administration of section 34 in its present form the 
German Government would in fact derive any benefit. Indeed, it is apparent 
that the bulk of the assets would be consumed by the administrative expenses 
nvolved, 

Nevertheless the German Government is extremely concerned about its ability 
to maintain payments to its dollar creditors under the debt agreement. Any 
move by the United States which appeared to divert assets previously earmarked 
for the payment of debts to the reparation account would be bitterly resented by 
the German Government. It is doubtful whether the suggestion that the German 
Government would not in fact be prejudiced by such action would serve to correct 
the situation. The Department considers that it would be unfortunate to initiate 
such a controversy at the outset of the debt settlement if it can be avoided. 

Under the circumstances, the Department suggests that you might give con- 
sideration to a transfer of the appropriate portion of the assets of the German 
Government involved to the German Government under an agreement that the 
fund so transferred would be applied in payment of dollar obligations of the 
German Government under the debt agreement. The appropriate portion of the 
assets to be so applied would be calculated on the relative position of debt claims 
of the German Government with respect to the total volume of competing claims 

utstanding. If this calculation is too cumbersome, a rough division of the assets 
might be made for this purpose. Thus an equitable proportion, perhaps one-half, 
of the assets of the German Government might be devoted to the satisfaction of 
the German Government’s debt under the procedure suggested above and the 
balance might be applied toward other purposes approved by the Congress. 

The suggestion would have the advantage of relieving the United States of the 
administrative burdens arising under the present law. At the same time there 
would be no reasonable grounds on the part cf the German Government to take 
exception to the action. The Department believes that action along these lines, 
if considered feasible, would contribute toward a successful working out of the 
debt settlement with Germany. 

The Department has been informed by the Bureau of the Budget that there 
s no objection to the submission of this report. 

Sincerely yours, 
TuHRusTON B. Morton, 
Assistant Secretary 
(For the Secretary of State). 


Davis, PoLK, WARDWELL, SUNDERLAND & KTENDL, 
New York 5, N. Y., July 16, 1958. 
Re Margaret Farenholta. 
Hon. Everett M. DIRKSEN, 
Committee on the Judiciary, 
United States Senate, Washington, D. C. 

Dear SENATOR: Thank you for your notice, dated July 11, sent to us with 
respect to public hearings of your Subcommittee on the Trading With the Enemy 
Act to be held Monday, July 20, and throughout that week, with respect to speci- 
fied amendments which have been proposed to the act. 

I appreciate your advice and should have wished to testify in favor of S. 373, 
which is to extend by at least 1 year the time for filing claims for the return of 
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property under the Trading With the Hnemy Act. Unfortunately, the dates of 
your hearings coincide with a time when it is very inconvenient for me to come 
to Washington, and I request leave instead of actual testimony to furnish the 
following statement: 

We have been retained to represent Margaret Farenholtz in respect of 35 shares 
of Illinois Central Railroad Co. which were vested by order No. 9068, effective 
June 24, 1947, in a National City Bank account entitled “Exportkreditbank A. G., 
Berlin, Germany, Subaccount Customers Account for Custody.” The shares in 
this custody account which were so vested and which belonged to Margaret 
Farenholtz were evidenced by a certificate No. 0145464, registered in the name 
of “Carl Gelpke, trustee under the will of Adolph W. Farenholtz.” 

Margaret Farenholtz is a British national resident in Brussels, Belgium, since 
1939, and is beneficiary of the estate of her father, Adolph W. Farenholtz, who 
died a British subject in Germany in 1915. The shares were given to Margaret 
Farenholtz by her father’s will. The identical shares were vested by the Alien 
Property Custodian in the First World War, and release was obtained by us, 
also acting for Margaret Farenholtz, in November 1926 from the Alien Property 
Custodian, the shares being evidenced by the same certificate No. 0145464, which 
has now again been vested. 

We were first retained in this matter December 24, 1952, i. e., 544 years after 
the vesting and 3°% years after the date fixed in section 33 as it now stands. 

Miss Farenholtz’ 35 shares of Illinois Central were improperly vested and are 
obviously subject to return except for the bar of section 33 as it now stands. 
Miss Farenholtz apparently did not learn until September 1950 that her shares 
had been vested, in which month she wrote the British consulate general in New 
York for information. The National City Bank, in whose custody the certificate 
was vested, did not inform her because it held the shares for account of the 
Exportkreditbank A. G. and did not know Miss Farenholtz. The Exportkredit- 
bank A. G. apparently did not inform her, for what reason we do not know. 

The injustice thus created must be typical of thousands which have arisen 
owing to the breach of communications, lapse of time, loss of contact, and other 
disruptions caused by the war. In view of the fact that the identical shares 
were vested in the First World War and were returned through us, this case is 
a particularly graphic illustration of the inequity of the existing law and the 
desirability of the amendment proposed by 8. 378. 

If there is any further information I can supply to assist the general purposes 
of the bill, please do not hesitate to inform me. 

With appreciation of your courtesy, 

Sincerely yours, 
RavpxH M. Carson. 

Senator Hunt. Thank you very kindly. 

Senator Dirksen. We will revert again to the earlier bill. 

Mr. Lincoln, I wonder if you will come up? 


First, will you identify yourself? 


STATEMENT OF DONALD 0. LINCOLN, ATTORNEY AT LAW, REPRE- 
SENTING STEPTOE & JOHNSON, WASHINGTON, D. C. 


Mr. Lincotn. My name is Donald Lincoln, attorney, associated with 
the firm of Steptoe & Johnson, with offices in Washington, D. C. I 
appear here this afternoon on behalf of General Aniline & Film Corp., 
one of the companies vitally interested in S. 2171. 

Senator Dirksen. You have been generally or specifically identified 
over a period of time with the operations and general activities of 
the company, but more particularly in a legal capacity ? 

Mr. Lincoin. That is correct. 

Senator Dirksen. In that capacity, you no doubt have had the 
opportunity to reflect upon the hig problems which beset this and 
other companies, and doubtless you have come to some conclusions 
with respect to need for legislation, the type of legislation and, more 
particularly, the constitutionality of any legislation that might serve 
as an effective remedy. 
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We will leave you, Mr. Lincoln, to your own devices for the mo- 
ment. You testify on this matter, and give us the benefit of your 
erudition and your legal wisdom. 

Mr. Lincoun. Bearing in mind Colonel Townsend’s warning that 
anyone expressing an opinion on constitutional questions—as you 
know, Senator, the last time I appeared before this committee, I did 
ubmit a memorandum dealing with the constitutional aspects of a 

imilar bill, and since that time we have filed an additional memo- 
randum with your staff, directed to this particular bill, or at least a 
bill containing the provisions. 

Senator Dirksen. Let me ask at that point, the committee does not 
always feel warranted without express authority from the person 
who filed an opinion, as to whether it should be made public or whether 
it should be released. Would there be any objection now if both of the 
opinions that you submitted be incorporated in the record at this 
point in connection with your remarks / 

Mr. Linco.n. With respect to the first opinion, it was an opinion 
which dealt objectively with both sides of the question, and its con- 
clusion, of course, was that a bill permitting such a sale by the cus- 
todian would be constitutional. It does, of course, express and dis- 
cuss the doubts which may be raised concerning the legislation. 

Senator Dirksen. Would you prefer to revise that earlier opinion 
and recast it? 

Mr. Lincoun. I believe I could—and be made part of the record. 

Senator Dirksen. Suppose you modify the original observation and 
then you can submit your opinion in writing, amplified and refined, 

n addition to the remarks that you make here ? 

Mr. Lincoun. All right, sir. 

(The opinion referred to follows:) 

StertoE & JOHNSON, 
Washington, D. C., July 30, 1958. 


Hon. Everetr M. DIRKSEN, 
United States Senate, Washington, D. C. 

Dear SENATOR DIRKSEN: You will recall that at your request I appeared before 
the Senate Judiciary Subcommittee on the Trading With the Enemy Act to 
testify concerning the constitutionality of the proposed amendment to section 
% (a) of the Trading With the Enemy Act. At that time you advised me that 
I might without objection submit a full memorandum on this subject, of which 
iy oral statement was a summary. 

In accordance with this permission which you so kindly granted to me, I am 
enclosing two copies of such memorandum and would greatly appreciate it if 
this memorandum could be made a part of the record of your subcommittee. 

Respectfully yours, 
DONALD O. LINCOLN. 


MEMORANDUM IN CONNECTION WITH STATEMENT OF Donatp O. LINCOLN CoN- 
CERNING THE CONSTITUTIONALITY OF PROPOSED AMENDMENT TO SecTION 9 (aA) 
OF THE TRADING WITH THE Enemy AcT 


I, THE PROBLEM AND ITS SETTING 


In time of war the national safety requires that foreign owned or controlled 
assets be immobilized from use by or for the benefit of enemies. The magnitude 
of the Nation’s war effort also requires that all economic resources within the 
United States be fully utilized to produce the materiel of war or essential civilian 
goods. The Trading With the Bnemy Act provides a procedure under the war 
powers for the seizure of alien property for the accomplishment of this dual 
objective. 

Alien interests in business enterprises are subject to seizure and sale. As 
vested property, interests in business enterprises must be sold to Americans, The 
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public welfare requires that such sales be under conditions which will insure 
that the enterprise does not fall again into alien hands susceptible of enemy 
domination. Further, due regard must be given that such sale will not strengthen 
the position in the affected industry of a dominant member bidding for the prop- 
erty. In partciular, care must be taken that the property sold will not fall 
under the influence of international cartels or combinations which exert monopo- 
listic control of the affected market. In short, close Government supervision 
of the sale of vested business enterprises must be exerted to prevent a recur- 
rence of enemy domination and to reactivate competition in the line of commerce 
affected. 

An example of the difficult problems inherent in the working out of the public 
interest implicit in the alien property activity in wartime is offered by General 
Aniline & Film Corp. 

This business enterprise is by far the largest single organization controlled by 
the Government through wartime vesting. Its importance to the public welfare 
in war and peace lies in its central position in the organic chemical industry. 
With assets of $128 million and 7,600 employees, the company’s 9 plants, labora- 
tories, and warehouses produce dyestuffs, pigments, surface-active agents, textile 
auxiliaries, dyestuff intermediates, carbonyl iron powders, rubber tackifiers, fun- 
gicides, corrosion inhibitors, germicides, oil additives, pharmaceuticals, explo- 
sives, rocket propellants, and others in the legion of the new and vital family of 
acetylene chemicals, photographic films, cameras and optical instruments, sensi- 
tized materials and machines, aggregating $100 million annually in sales value. 

Let us place the company in the perspective of its role in the organic chemical 
industry during two world wars. As to the industry itself, the court in the 
Chemical Foundation cases’ declared : 

“At the outbreak of World War I, Germany had attained in the manufacture of 
dyestuffs and medicinals, not only the first place but to all intents and purposes 
a world monopoly. Prior to that time American industry in dyestuffs and medi- 
cines consisted of little more than a series of rather small assembling plants. 
In medicinals very little real American manufacture existed. Scarcely any of 
the necessary intermediates were made here, and the manufacture of dyes was 
confined almost entirely to working upon intermediates imported from Germany. 

* The importation of chemicals and medicinals was cut off at the out- 
break of the war.” 

Mhe consequences to the Nation were grave. It was found following our World 
War I experience that “chemical independence and readiness in time of war 
could only follow chemical independence and development in time of peace 
for ‘the same plant that converts the benzene and the toluene [coal-tar crudes], 
the anilin and the toluidin of the coal tar into flowing colors or into the pain- 
soothing or disease-curing medicinals’ are ready ‘to convert in wartime these 
crude products into the all-powerful TNT picrie acid and similar’ weapons of war” 
(294 Fed. at 311). These factors were held to clothe the organic chemical in- 
dustry with a public interest justifying the Custodian after World War I to dis- 
pose of the vested German patent organic chemical technology by private sale to 
the Chemical Foundation with accompanying safeguards to prevent the tech- 
nology again from falling into unfriendly alien hands, 

In World War I, the Custodian vested the shares of the American Bayer Co. 
The dyestuff operations passed into the Grasselli Corp., General Aniline’s 
predecessor. The pharmaceutical operations remained at first with Bayer, but 
eventually passed into the hands of Sterling Products, Inc. 

But General Aniline did not long remain Americanized. Grasselli soon be- 
came a corporate affiliate of I. G. Farben of Germany. Whether this occurred 
merely because I. G. controlied the trade-marks, patents, and technology essential 
to General Aniline’s existence, or whether it happened by design is immaterial, 
for at the outbreak of World War II General Aniline was in fact subject to control 
by I. G. Farben at least as a result of technological and market unity. (See 
Kronstein, the Nationality of International Enterprises, 52 Col. Law Rev. 983, 
993 et seq.) 

Though Interhandel protests that it held the majority of General Aniline’s 
stock in its own right and was not a cloak for or subject to control by I. G. 
Farben, the important fact from the viewpoint of the national welfare is that 
seizure of General Aniline by the Government was again necessary. At the 
time of vesting, despite the formal Swiss stockownership, General Aniline’s top 


1 United States v. Chemical Foundation (294 Fed. 300, 309 (D. C., D. Del, 1924) 
affirmed 5 F. 24 191 (C. A. A. 3d, 1925) affirmed 272 U. S. 1 (1926)). 
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management was German. About 100 key personnel were removed from the 
company at the direction of the Government. These included directors, corpo- 
rate officers, department heads, engineers, scientists, and key operators (Annual 
Report, Office of Alien Property Custodian, 1944, p. 68). The company lacked 
research facilities of consequence, its basic raw materials source was I. G. 
Farben, and it provide difficult to find qualified men to man the posts left vacant 
by the discharged German management. 

General Aniline is a major factor in the national security in time of war or 
national emergency. It is a vital competitive unit in a healthy organic chemical 
ndustry in time of peace. Our national welfare obviously does not permit the 
company to be returned for a third time to eventual domination and control of 
foreigners, whether exercised directly or through a foreign chemical cartel. 
Even if Interhandel’s stock ownership before World War II were innocent, it 
did not suffice to protect the status of the company from the domination of 
German management and technology. The public welfare requires that the 
Government be given the freedom to dispose of General Aniline through public 
or private sale under such terms and conditions as may be necessary to secure 
its ownership and management in the future by and for Americans, without fear 
or danger of alien domination, as a strong, vigorous, and growing unit of the 
domestic chemical industry. 

As desirable and necessary in the public interest as a sale of General Aniline 
to American owners with appropriate safeguards against future transfer to 
alien interests is, the Alien Property Custodian is helpless to do so. Interhandel, 
from whom nearly 98 percent of General Aniline’s outstanding stock was seized, 
has a suit pending for return of the property which prevents its sale. So com- 
plex is this litigation that estimates of the time required for its final disposition 
range from 5 to 10 years 

Meanwhile the company, caught between Scylla and Charybdis, has fallen 
upon hard and difficult circumstances. The chemical industry of which it is a 
part is currently launched upon its greatest period of expansion, spending 
\, billion annually for plant expansion and other capital improvements. 
General Aniline, however, is unable to command new capital or to secure suf 
ficient long-term borrowings to enable it to keep pace with the march of progress 
in its industry. 

It suffers a high turnover in officers and top management personnel because 
of the uncertainty of its future and the company’s practical inability to offer 
salaries and compensation representative of the industry. The workers, sensing 
insecurity through the unsettled state of the company’s ownership, have difficulty 
retaining their morale and incentive, while their communities are troubled and 
concerned over the role to be played in the future by the sleeping giant whose 
plants in their midst mean so much to their economic and social welfare. 

We must, then, consider whether in these circumstances the Congress lies 
manacled by the Constitution, helpless to amend the law it has itself created, to 
permit the timely disposition of vested properties in a manner which will benefit 
the public, conserve the properties, relieve the workers and the communities 
affected, and permit the growth of the properties as vital links in America’s 
industrial reserve for war and peace, 


$1 


II. THE EXISTING LEGISLATION 


The Trading With the Enemy Act has two basic objectives: (1) to keep an 
enemy from using for his own purposes any property located within the United 
States which he owns or controls; and (2) to make that same property available 
for the purposes of the United States. In order to promote the first objective, 
the act provided “freezing controls” which prohibited transfers of the property 
affected, but did not change its ownership. We are not concerned with that 
aspect of the statutory scheme. 

The second objective of the act, the utilization of the enemy property, is 
achieved by transferring the ownership of the property to the United States, 
there to remain unless the former owner can fit himself into one of the sections 
of the act which provide for return. 

While the question of what interests may be vested is not directly involved in 
our inquiry, the close relationship of the provisions of the act indicates that 
a brief description of the sections permitting vesting may be helpful background 
for a discussion of the remedies available to one whose property has been er- 
roneously vested. 

Under section 7 (c) of the original Trading With the Enemy Act, operative 
during World War I, the President could seize and confiscate the property of an 
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enemy or ally of an enemy. That provision is still a part of the act. At the out- 
break of World War II, however, Congress authorized the seizure of another 
class of property by amending section 5 (b) of the act to enable the President 
to vest the property of any foreign national. Thus, friendly alien property as 
well as enemy property located in this country became liable to seizure. Fur- 
thermore, the act expressly provides that the Custodian’s administrative deter- 
mination of the status of the property owner shall be conclusive for purposes of 
initial transfer. This provision for summary seizure has consistently been held 
constitutional. See, for example, Commercial Trust Co. v. Miller (262 U. 8. 51 
(1928)). Moreover, it has been held that, “In exercising his powers of seizure the 
Alien Property Custodian is not restrained by the due process or just compensa- 
tion requirements of the Constitution.” N. V. Montan Export-Metaal Handel- 
Maatschappij v. United States (102 F. Supp. 1016, 1018 (Ct. Cl., 1952) ) ; Cum- 
mings v. Deutsche Bank (300 U.S. 115 (19387) ). 

Recognizing the problem implicit in summary seizure, Congress provided in 
section 9 (a) of the original act a remedial procedure by which nonenemies could 
obtain redress for the sequestration of their property. Specifically, it provided: 

“Any person not an enemy or ally of enemy claiming any interest, right, or 
title in any money or other property which may have been conveyed * * * to 
the Alien Property Custodian or seized by him * * * may file with the said 
custodian a notice of his claim * * *, * * *, said claimant may institute a suit 
in equity * * * to establish the interest, right, title, or debt so claimed, and if 
so established the court shall order the payment, conveyance * * *. If suit shall 
be so instituted, then such money or property shall be retained in the custody of 
the Alien Property Custodian * * * until final judgment or decree shall be 
entered against the claimant or suit otherwise terminated.” 50 U.S. C. A. App. 
section 9 (a). 

Under the provision set forth above, redress for erroneous vesting is available 
to former Owners who can show that they are neither enemies nor allies of enemies 
nor “cloaks” for enemy interests. Clark vy. Uebersee Finanz-Korporation (332 
U. S. 480 (1947)). If a former owner brings suit before the Custodian has 
disposed of the property, the Custodian’s power of disposition is suspended, by 
the terms of the act, until the suit has been determined. If no action is com- 
menced until the Custodian has already disposed of the property, the claimant 
is limited by section 7 (c) to a suit for the net proceeds. 


Ill, THE NEED FOR A CHANGE IN THE LEGISLATION 


1. From the standpoint of the public interest 

For the reasons indicated in section I, supra, the national welfare requires 
that General Aniline as a major operating unit of the organic chemical industry, 
vital to the national defense, be disposed of under Government supervision to 
American interests under conditions which will insure that the property not fall 
again into alien hands, enemy, or nonenemy. Under present law because of the 
pendency of Interhandel’s suit under section 9 (a) of the act, such action cannot 
be taken, and the public interest is thwarted. An amendment is required to 
permit disposition now of the property in the manner indicated as an appropriate 
step in safeguarding the Nation's industrial reserve. Such action is at once a 
reasonable adjustment of vested property interests under the war powers which 
remain during the continuance of the state of war with Germany, as well as an 
appropriate measure during the state of national emergency presently existing. 
The Government must have the flexibility of action not only to immobilize 
the enemy’s war potential but to conserve and protect our own as well in termi- 
nating the state of war with Germany. Obviously, the same measures strengthen 
and protect the Nation’s defense capacity in the ensuing period of national 
emergency. 


B. From the standpoint of the corporation 


The economic disadvantage accompanying prolonged Government control over 
corporations whose stock has been vested may be illustrated by an enumeration 
of the serious problems confronting General Aniline & Film Corp. This corpor- 
ation is the largest single property being operated by the Government: the eco- 
nomic impact of Government control undoubtedly affects other vested corpora- 
tions in essentially the same manner. Some of the economic detriments of 
Government ownership are summarized below: 

1. Personnel.—It has been exceedingly difficult for the company to attract 
and keep key personnel. The uncertainty of future ownership is undoubtedly 
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the primary cause of this situation. In addition, the company has been unable 
to match the salaries and other remuneration offered by competitors. Under 
Government ownership it is not free to offer substantial bonuses; nor can it 
erant stock options to its key employees, As a result, from the time the Gov- 
ernment began operating the company, approximately 62 executives have left, 
most of them going to other chemical concerns. 

2», Basic raw materiais.—The company, before vesting, was operated as an 
appendage of the I. G. Farben system, and therefore it was not self-sufficient. 
After severance it became apparent that the company lacked integration. For 
example, the company does not produce any of the basic raw materials it requires 
in its manufacturing Operations. Such materials must be purchased from its 
competitors. Being dependent upon those suppliers is a tremendous detriment 
to the economic position of the company in normal times as well as in periods 
of emergency. In normal times, when supply exceeds demand, the company’s 
dependence upon its competitors prevents it from selling its products in the 
highly competitive market. In times of shortage, when the company’s products 
are in demand, it is unable to obtain raw materials because its suppliers nat 
urally prefer to fill their own needs, It is estimated that in 1951 alone, through 
inability to procure sulfuric acid and phthalic anhydride, the company suffered 

loss of $2 million in sales. In order to maintain a healthy position in the 
industry, the company must expand its faciilties so as to produce its basic raw 
materials. Such expansion is impossible under Government control. 

3. Research.—Under I. G. Farben, research for General Aniline was _ per- 
formed by another unit of the system. When the company was seized, there 
were no research facilities. Present-day conditions require vigorous research 
programs. The company has established research facilities, but considerable 
enlargement is needed. Here again it is impossible to provide the funds for 
expansion while operating under Government control. 

4. Expansion and finance—If the company could expand its facilities sv as 
to produce the basic materials it needs, augment research programs and increase 
its production, it could keep pace with the industry. However, while its com- 
petitors have undertaken tremendous expansion programs, the company has 
fallen further behind because of its inability to obtain the capital needed to 
participate in the industrywide expansions. This particular economic dis- 
advantage is solely attributable to the Government’s ownership of the com- 
pany’s stock. If the company were privately owned, it could attract equity 
capital for purposes of expansion, but Government ownership, which is being 
contested in the Interhandel suit, has prevented the company from changing 
its capitalization or availing itself of the equity market. The only sources for 
funds are earnings and borrowings, and the amounts which are available from 
those sources are insufficient to meet the company’s needs. The adverse eco 
nomic consequences of Government ownership become progressively mvure severe 
with the passage of time. 

5. Commercial activities —Potential suppliers and purchasers have been re 
luctant to enter into long-term contracts because of the uncertainty of future 
ownership of the company. This factor has prevented the company from obtain 
ing its materials at the most advantageous prices which would be available in 
long-term arrangements. It has also made planning more difficult, and created 
instability in the company’s operations. 





C. From the standpoint of the Government 

To the extent that adverse financial consequences ensne to the company be- 
cause of Government ownership, the Government also suffers economic disad- 
vantage. The longer the restrictions accompanying Government ownership pre- 
vail, the lower the company’s position in the industry will be, and the less the 
stock will bring when it is ultimately sold. As the value of the vested stock 
decreases, the proceeds available for payment to prisoners of war are lowered. 


D. From the standpoint of minority shareholders 


Continued Government ownership which prevents expansion results in de- 
creased value of the stock, and is responsible for loss of key personnel, seriously 
damages the interests of minority shareholders. These stockholders are Amer- 
ican citizens who have no connection with the former owners of the majority 
interest. In early 1952 when it was believed that the company would soon 
return to private ownership, the stock was selling at $140 per share; shortly 
after the Supreme Court entered a decision which will prolong the continuance 
of Government control,’ the stock dropped to $105. This comparison reflects the 





2 Kaufman vy. Societe Internationale et al. (843 U. 8. 156 (1952)). 
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investors’ appraisal of the economic disadvantages of continued Government 
ownership of the company. 


IV. THE PROPOSED AMENDMENT OF THE TRADING WITH THE ENEMY ACT 


The foregoing factors touching not only the national welfare but also the 
economic situation confronting both the Government and the minority share- 
holders of General Aniline & Film,Corp. indicate the desirability of modifying 
the present legal restriction upon the custodian relative to his authority to sell 
property which is the subject of section 9 (a) litigation. The proposed bill 
amends section 9 (a) of the Trading With the Enemy Act by adding a proviso 
which permits sale of such property under limited circumstances. By the terms 
of the amendment, such property may be sold if, during a war or national emerg- 
ency, declared by the President, the President determines that the interest and 
welfare of the United States require such sale. The sale of this property would 
be made in conformity with the law applicable to other sales of property by the 
custodian; namely, sections 5 (b) and 12 of the Trading With the Enemy Act. 
Notice of the intention to sell must be published in the Federal Register 30 days 
in advance of the sale. The property could be sold only to American citizens, at 
public sale to the highest bidder, unless such bid is rejected by the custodian upon 
the order of the President (or private sale when the President finds the public 
interest so requires). 

The proposed bill requires that the proceeds of the sale shall be deposited in a 
special account in the United States Treasury and shall be held in trust by the 
Secretary of the Treasury pending the entry of final judgment by the court in the 
section 9 (a) action. 

If the claimant is successful in the section 9 (a) action and the property 
which was the subject of the action has been sold, the claimant has the election 
of receiving the net proceeds of the sale or claiming just compensation. The 
claimant will receive notice of the amount of the net proceeds of sale. If the 
claimant elects to take just compensation, the court in which the section 9 (a) 
action is pending is required to determine in the same proceeding the just 
compensation to which the claimant is entitled. 


Vv. THE CONSTITUTIONAL PROBLEMS SUGGESTED IN THE PROPOSED LEGISLATION 


Whether Congress may now validly amend the Trading With the Enemy Act in 
such a maner as to permit the Attorney General to dispose of vested property, 
notwithstanding the pendency of an action under section 9 (a) for return of the 
property, depends upon the determination of two distinct issues. In order to 
sustain such an amendment, it would be necessary to demonstrate, first, that 
just compensation is an adequate remedy, and, second, that the retroactive 
features of the amendment are conformable with due process. 


VI. THE NATURE OF THE GOVERNMENT'S CONSTITUTIONAL POWERS IN RELATION TO 
THE SUGGESTED PROBLEMS 


The war power, like other powers, of the United States, and like the police 
power of the States, is subject to applicable constitutional limitations. The 5th 
amendment’s restraint in this respect is no greater a limitation on the national 
power than the 14th amendment is to the State police power (Hamilton v. Ken- 
tucky Distilleries 4 Warehouse Co., 251 U. S. 146, 156 (1919)). Both may 
condition or restrict the use or disposition of property under appropriate cir- 
cumstances without making compensation (Id. at 157). 

When war breaks out, the question of what use or disposition shall be made 
of enemy property within the reach of the United States is a matter of policy 
rather than law. It is a proper consideration of the legislature, not the execu- 
tive or the judiciary. There is no doubt that the Government can confiscate 
enemy property wherever found (Brown v. United States, 8 Cranch 110 (1814) ). 
There is no constitutional prohibition against confiscation of enemy properties 
(United States v. Chemical Foundation, 272 U. 8S. 1, 11 (1926)). 

The property of alien friends or United States citizens may also be seized 
by the Government acting under the war power, but there the Constitution 
requires compensation (Henkels y. Sutherland, 271 U. 8. 298, 301-302 (1926) ). 
When enabling legislation providing for wartime property seizures is chal- 
lenged, the courts will not inquire into the motives of the Congress, the wisdom 
of the legislation, nor the necessity for the exercise of such power (Hamilton v. 
Kentucky Distilleries 4 Warehouse Co., supra. Nor is the discretion pre- 
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liminary to the exercise of such power reposed-in the executive a proper sub- 
ject for judicial review (Alpirn v. Huffman, 49 F. Supp. 337, 341 (D. C., D. 
Nebr., 1943); United States v. Stein, 48 F. 2d 626, 628 (D. C., N. D. Ohio, 
1921)). 

Actually, a'l private property is held subject to the necessities of govern- 
ment. ‘The Government may. take personal or real property whenever the 
exigencies of the occasion demand. When this paramount right is asserted, the 
fifth amendment requires that it be attended by compensation (United States v. 
Lynah, 188 U. 8. 445, 464 (1903); Chicago, Burlington & Quincey Ry. Co. v. 
Illinois, 200 U. 8. 561, 593 (1906) ). This is true under all of the powers granted 
to Congress by the Constitution (Monongahela Navigation Co. vy. United States, 
148 U. S. 312, 336 (1893); Hohl vy. United States, 91 U. S. 367 (1876); United 
States v. Gettysburg Biectric Co., 160 U. 8S. 668, 679 (1896)). Of course, if the 
taking is pursuant to the legitimate exercise of power (as in the case of the 
use of the police power by the States) for the protection of the public, there is no 
compensable public use. In such cases the taking must have a real, substantial 
relation to some publie object appropriately reached in the exercise of a con- 
stitutional power. If not, the courts will interfere and require compensation to 
the property owner (Chicago, Burlington & Qwincy Ry. Co. v. Illinois, supra, at 
593-594. ) 

“Publie use” in this context means no more than a taking for a public purpose, 
The Supreme Court is most reluctant to second-guess the Congress when the 
atter has indicated in legislation a public purpose for which it authorizes the 
taking of private property. When Congress has spoken, “Its decision is entitled 
to deference until it is shown to involve an impossibility” (United States ex rel. 
T. V. A. Vv. Welch, 3827 U. S. 546, 552 (1946)). And when public need requires 
the acquisition of property, the need is not to be denied because of the owner’s 
reluctance to sell. He may be required to part with his property so long as he is 
given the just compensation the Constitution requires (id. at 554-555). “Public 
use” is such a flexible concept that private property may be taken by the Gov- 
ernment where a public benefit will result from the taking which could not other- 
wise be realized, even though the taking be by a private delegatee of the Gov- 
ernment, and though the public has no use of the property taken (Connecticut 
College jor Women v. Calvert, 88 Atl. 633, 638 (Conn., 1913) ). 

So far as enemy assets in wartime are concerned the basic objective has always 
been to deprive the enemy of the use not only of property held by or for it or its 
citizens, but also that which is held by allies, neutrals, and others for its benefit. 
The Supreme Court early recognized the nature of the problem. In Miller's 
Ear vy. United States (11 Wallace 268 (1871) ), the Court said: 

“The confiscation [of private property] is not because of crime, but because of 
the relation of the property to the opposing belligerent, a relation in which it 
has been brought in consequence of its ownership. It is immaterial to it 
whether the owner be an alien or a friend, or even a citizen or subject of the 
power that attempts to appropriate the property. * * * In either case the prop- 
erty may be liable to confiscation under the rules of war. It is certainly enough 
to warrant the exercise of this belligerent right that the owner be a resident 
of the enemy’s country, no matter what his nationality. The whole doctrine of 
confiscation is built upon the foundation that it is an instrument of coercion, 
which by depriving an enemy of property within reach of his power, whether 
within his territory or without it, impairs his ability to resist the confiscating 
government, while at the same time it furnishes to that government means for 
carrying on the war. Hence any property which the enemy can use, either 
hy actual appropriation or by the exercise of control over its owner, or which 
the adherents of the enemy have the power of devoting to the enemy's use, is a 
proper subject of confiscation.” 

The statute there was challenged on the ground that it was applicable to 
persons not enemies within the laws of nations. The court upheld the constitu- 
tionality of the act, finding it to be applicable only to the property of enemies. 

Later, in Haycraft v. United States (22 Wallace 81 (1875)), the Court was 
considering another Civil War statute authorizing the Government to collect all 
abandoned and captured property, sell it to the highest bidder, and account for 
the proceeds subject to a claim by the owner. The latter by suit in the Court 
of Claims could, upon proof of his ownership and loyalty, secure the proceeds 
of the sale of his property. The Supreme Court found the capture of the property 
to be legitimate, to cripple the enemy. The statute “looked to” the preservation 
of the property, and was regarded as valid under the power of Congress under 
the Constitution to make regulations concerning captures on land and water. 
Recognizing the problem of the friend, the Court said: 
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“In the indiscriminate seizure which was likely to follow such an authority, 
it was anticipated that friends as well as foes might suffer. Therefore, to save 
friends, it was provided that any person claiming to have been the owner might, 
at any time within 2 years after the suppression of the rebellion, prefer his 
claim, and upon proof of his ownership and loyalty, receive the money realized 
by the United States from the sale of his property.” 

Thus, in the Civil War, the Court attached no constiutional significance to the 
plight of a nonenemy whose property was seized, as in the case of Miller's Ex’r, 
liquidated, and the proceeds used to support the Union armies. In Haycraft, 
the Court commented favorably on a statutory scheme which remitted non- 
enemies exclusively to the net proceeds of the sale of their seized property. Any 
injury suffered by the friend or nonenemy in those situations was only incidental 
to the legitimate exercise of governmental powers for the public good, and no 
right to compensation attached in favor of the former owner of the property. 
(See Chicago, Burlington & Quincy Ry. Co. vy. Illinois, supra, at 594.) 

The primary purpose of the Trading With the Enemy Act was the protection 
of the Nation. Originally the statute provided only for a custodial seizure, with 
power in the custodian to sell only to prevent waste. After much property had 
been seized during World War I, Congress amended the act in March 1918 to 
permit the custodian to deal with, use, and dispose of the property as if he were 
the absolute owner. Private sales were authorized where the President found 
it in the public interest, which embraced all the great public needs including the 
safety of the Nation, the permanence of peace, and the health of its citizens 
(United States v. Chemical Foundation, 294 Fed. 300, 305-7 (D. C., D. Del, 
1924) affirmed 5 F. 2d 191 (C. C. A. 3d, 1925) affirmed 272 U. S. 1 (1926)). The 
amendment was held to reflect the intent of Congress “to subordinate mere 
property rights to the welfare of the Nation” (Id. at 312). Congress could Jimit 
nonenemy friends seeking the return of their property to the net proceeds of its 
sale under the act rather than just compensation. The statute being aimed at 
the confiscation of enemy property for the public protection, its incidental effect 
of injuring nonenemy property rights need not be constitutionally compensable. 

Actually, seizure of a citizen's private property under the war powers need 
not always carry with it compensation. For the war powers are the police 
power of the sovereign raised to the highest degree. “They are such powers as 
are essential to preserve the very life of the Nation itself. When requisite to 
this end, the liberty of the citizen, the protection of private property, the peace- 
time rights of the States, must all yield to necessity” (Public Service Commis- 
sion v. New York Central Railroad Co., 230 N. Y. 149, 129 N. BE. 455, 14 A. L. R. 
449, 452 (1920)). The power to seize private property under the war power 
carries with it such reasonable power as is needed after the war to bring about 
readjustment in an orderly and equitable manner. Id. 

Accordingly, Congress was able long after the armistice in World War T to 
amend the Trading With the Enemy Act in June 1920 to take away from alien 
friends the right of action to enforce debt claims against seized enemy property 
which they had theretofore enjoyed. Wilson v. Miller (274 Fed. 808 (D. C., 
E. D. N. Y., 1921)). The right of the nonenemy alien to claim an interest in or 
assert a debt against seized property was more a privilege than a right, and 
continued only by the grace of Congress. Thus the amendment of June 1920 
under which the Congress decided to hold property and money seized under a 
war measure and refused to release and disburse it to nonenemy claimants 
of one class was legislation wholly within the power of Congress which a court 
would not question. Indeed, it was valid through the amendment operated to 
abate an action which was pending under section 9 of the Trading With the 
Enemy Act at the time of its enactment (Aogler y. Miller, 288 Fed. 806 (C. C. A. 
3d, 1923) ). 

Of course, withdrawal of a right previously given to nonenemy aliens to en- 
force a claim of interest or debt out of seized enemy property differs at least 
in degree from a taking of the property of the nonenemy alien itself. When 
friendly alien property is taken by the Government in wartime for the sake 
of its use in the war effort, just compensation is required in order to satisfy 
the fifth amendment (Russian Volunteer Fleet v. United States, 282 U. 8S. 481 
(1981)). It would also appear that nonenemy property interests could not be 
destroyed through a working out of a policy of disposition of property vested 
under the Trading With the Enemy Act without the payment of that just 
compensation which an outright taking for public use would require (Farbwerke 
Vormals v. Chemical Foundation, 39 F. 2d 366, 371 (C. C. A. 3d, 1930) affirmed 
283 U. 8. 152, 163 (1981); United States vy. Chemical Foundation, 272 U. 8S. 
1,18 (1926) ). 
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VII. CONFIRMATION OF THE CONSTITUTIONALITY OF THE PROPOSED AMENDMENT 
IMPLICIT IN DECIDED CASES UNDER THE TRADING WITH THE ENEMY ACT 


As heretofore indicated, in addition to all of the other statutory safeguards per- 
taining to sales of vested property, the proposed amendment requires the fol- 
lowing conditions: 

1. The sale may take place only in time of war or during a national emergency 
leclared by the President. 

2. The President must determine that the interest and national welfare of the 

nited States require the sale. 

3. Thirty days’ notice must be given. 

1. The claimant must be granted an election between just compensation and 

proceeds of sale. 

Although none of those safeguards are essential to the constitutionality of the 
roposed amendment, each of them imparts attributes of due process, so that 
eir aggregate assures the claimant of a remedy which is both eminently fair 

ind constitutionally sufficient. 

So far as mere constitutionality is concerned, the single remedy of just com 
ensation would be sufficient. The adequacy of just compensation as a remedy 

nonenemies or alien friends whose property has been vested, has been 
ssumed by the Supreme Court in a line of cases commencing with the enact- 
ment of the statute. For example, in Becker Steel Co. v. Cummings (296 U. 8. 
i4, 79 (19385)), the court stated: 
rhe seizure and detention which the statute commands and the denial of any 
remedy except that afforded by section 9 (a) would be of doubtful constitution- 
ality if the remedy given were inadequate to secure to the nonenemy owner 
either the return of his property or compensation for it.” [Emphasis added.] 

Similarly, in Silesian American Corporation v. Clark (332 U.S. 469, 480 (1947) ), 
another case construing the Trading With the Enemy Act, Justice Reed, for a 
unanimous Court, stated: 

“The Constitution guarantees to friendly aliens the right to just compensation 
for the requisitioning of their property by the United States. (Citation.) We 
must assume that the United States will meet its obligations under the Constitu- 
tion. Consequently, friendly aliens will be compensated for any property 
taken * * *.”’ [Emphasis added.] 

To the same effect are Kaku Nagano v. McGrath (187 F. 2d. 759 (7th Cir., 1951), 
affirmed 342 U. S. 916 (1952)); Guessefeldt v. McGrath (342 U. 8S. 308, 318 
(1952) ) ; Sarthou v. Clark (78 F. Supp. 139, 145 (D. C., S. D. Cal., 1948)). The 
cited cases strongly imply that citizens and alien friends will be accorded due 
process if they are permitted to recover either their property or else just com- 
pensation. The courts do not require an election, the inference being that either 
remedy would be adequate. Since the Trading With the Enemy Act presently 
provides no remedy of just compensation, the courts’ statements are tantamount 
to approval of such remedy as an appropriate substitute for recovery of the 
property itself. 

On at least four occasions the Supreme Court has decided cases in which the 
Custodian had taken the position that even under present law friendly aliens 
could not recover their property but could sue for just compensation: Kaku 
Vagano v. McGrath, supre; Silesian American Corp. v. Clark, supra; Guesse- 
feldt v. McGrath, supra; and Clark v. Uebersee Finanz-Korporation (332 U. 8S. 
480 (1947)). Each of those cases was decided on the basis of legislative intent ; 
but if the remedy of just compensation alone were obviously unconstitutional, 
the Court might have been moved to say so. The fact that it did not is some 
indication that it would not find the proposed legislation unconstitutional. 

A very recent expression of the Supreme Court favoring just compensation as 
a constitutional remedy for any invasion of the property rights of friendly aliens 
or citizens resulting from the operation of the alien property program is con- 
tained in Cities Service Co. v. McGrath (342 U. 8. 330 (1952)). There the issue 
presented was whether the Custodian could vest an American corporate bond 
when the bond itself was outside the United States. The issuer, Cities Serv- 
ice Co., feared that a foreign court might hold it liable on the bond to a holder 
in due course with the result that it would be subjected to double liability because 
of the vesting. The Court agreed that a foreign court might hold them liable 
to a holder in due course, but said (342 U. S. at 335-336) : 

“In that event, petitioners will have the right to recoup from the United 
States, for a ‘taking’ of their property within the meaning of the fifth amend- 
ment, ‘just compensation’ to the extent of their double liability. * * * We agree 








OS AMENDMENTS TO THE TRADING WITH THE ENEMY ACT 


with the court of appeals that only with this assurance against double liability 
can it fairly be said that the present seizure is not itself an unconstitutional 
taking of petitioners’ property.” 

Hence, the indications are that just compensation alone would be an adequate 
remedy to claimants who ultimately prevail in their section 9 (a) actions. The 
proposed legislation is more generous, since it permits such claimants to elect 
whether to take just compensation or the net proceeds of the sale; the avail- 
ability of the alternative remedy further strengthens the constitutionality of the 
proposed legislation. 

Moreover, within the existing framework of the act, the Custodian is em- 
powered to sell vested property of citizens as well as alien friends prior to the 
commencement of section 9 (a) actions. In Sielcken-Schiwarz v. American Factors 
(G0 F. 2d 48 (C. C. A. 2d, 1932) cert. den. 287 U. 8S. 654 (1982) ), the court upheld 
the validity of such a sale even though the claimants were United States citizens. 
Manifestly, such citizens are entitled to the constitutional safeguards of due 
process. The court’s holding that the sale was valid and that the net proceeds 
were a sufficient remedy lends substantial support to the proposed legislation. 
For, it is difficult to see how the fact that the claimants did not immediately 
institute suit could deprive them of any substantive rights guaranteed by the 
Constitution. Thus, it may be demonstrated that either just compensation or 
net proceeds is constitutionally sufficient. A fortiori, the proposed amendment, 
which provides an election between those remedies, would be valid. 

The constitutionality of the proposed legislation may be upheld on another 
basis. In dealing with civil affairs, Congress may constitutionally enact meas- 
ures which have retroactive effect so long as no vested rights are thereby divested 
(Ferrer vy. Waterman S. 8. Corp., 76 F. Supp. 601, 602 (D. C. P. R., 1948) ; United 
States v. National City Lines, 80 F. Supp. 734, 738 (D. C., S. D. Cal., 1948) ; 
Gibbes v. Zimmerman, 290 U. 8S. 326, 332 (19838) ; United States v. Standard Oil 
Co. of California, 21 F. Supp. 645, 660 (D. C., S. D. Cal., 1937), affirmed 107 F. 2d 
402 (C. C. A. 9th, 1940), cert. den. 309 U. S. 673 (1940)). With respect to prop- 
erty seized under the Trading With the Enemy Act, the former owners have no 
vested rights in the property itself. Title to that property passed to the Govern- 
ment at the time of seizure. Having lost title to the property, all that a claimant 
has is a remedy whereby he may seek to regain that property. As the Supreme 
Court stated in Cummings v. Deutsche Bank (300 U. 8. 115, 122 (1987)): 

“The statute, section 9 (a), required the money and property to be retained 
by the Custodian or Treasurer until final judgment for claimant should be satis- 
fied by delivery, or until final judgment against claimant. It is clear that when 
the resolution was adopted respondent had neither title nor vested right to have 
delivery.” [Emphasis added. | 

The purport of that language is that a section 9 (a) claimant, whose suit is 
pending, has neither title nor right to delivery ; it is the final judgment for claim- 
ant which revests title. 

Clark v. Continental National Bank of Lincoln (88 F. Supp. 324, 380 (D. C. 
DD. Nebr., 1950) ) is also in point. There, the court interpreted the Trading With 
the Enemy Act in the following manner: 

“The statute itself contemplates that, upon the making of the vesting order, 
the title to, and possession of, the thing or interest designated therein shall pass 
to the executive authority, but reserves to persons, not enemies, or allies of an 
ehemy or enemies, the right to make claims upon the property seized and to sue 
for recovery in respect of it; * * *.” [Emphasis added.] 

The fact that a claimant acquires no incidents of title merely by bringing a 
section 9 (a) action is further demonstrated by cases such as Berger v. Ruoff 
(195 F. 2d 775 (D. C. Cir., 1952) cert. den. 348 U. S. 950 (1952)), which hold 
invalid alleged liens against the claimant’s interest in a section 9 (a) suit, 
when such liens are asserted to have arisen after the vesting of the property. 
Moreover, for tax purposes, income from vested property is not the income of 
the former owner (even though he later recovers the property) (Balkan National 
Insurance Co. vy. C. I. R., 101 F. 2d 75, 77 (C. C. A. 2d, 1939) ). Implicit in those 
decisions is the recognition that a section 9 (a) claimant does not, by bringing 
such action, acquire incidents of title or vested rights to the property. 

The absence of any vested right on the part of a section 9 (a) Claimant is 
succinctly stated in Swiss Bank Corp. v. Clark (73 F. Supp. 896, 899 (D.C. S. D. 
N. Y., 1947) : 

“It would seem that the title vested in the Custodian is but a defeasible one, 
subject to being divested in a proper suit under section 9.” [Emphasis added.] 
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Since the seizure divests former owners of title to the property, and since the 
institution of a section 9 (a) action does not revest title, it follows that such 
claimants have merely a remedy created by the statute. Even apart from the 
fact that the United States is being sued, it is well established that litigants 
do not have any vested right to a particular remedy. And, in actions brought 
against the United States, the rule seems to be even more settled (Lynch v. 
United States, 292 U. S. 571, 582 (1934) ; Hannevig v. United States, 84 F. Supp. 
743 (Ct. CL, 1949) ). 

The cases, particularly those involving the Trading With the Enemy Act, indi- 
cate that the sovereign may withdraw its consent to be sued in a particular 
manner, even though the cause of action arose from the violation of a right 
conferred by the Constitution (Pflueger v. United States, 121 F. 2d 732, 735 
(c. A. D. C., 1941) cert. den. 814 U. 8S. 617 (1941); Duisherg v. United States, 
89 F. Supp. 1019, 1022 (Ct. Cl., 1950) cert. den. 840 U. S. 890 (1950); Pass v. 
McGrath, 192 F. 2d 415, 416 (D. C. Cir., 1951) cert. den. 342 U. §. 910 (1952) ). 
Hence, even if the proposed legislation alters or removes a particular remedy 
(although it adds two) the amendment would not be invalid for that reason. 

Even if it be assumed that the remedy conferred upon a nonenemy claimant 
by the act achieves the status of a vested right, it could certainly not rise above 
a right in the property claimed. As we have seen, the property itself may be 
seized never to be returned, leaving the divestee with a right only to secure just 
compensation under the fifth amendment. 

There is still another independent basis which establishes the constitutionality 
of the proposed amendment. The Trading With the Hnemy Act, to which the 
proposed legislation pertains, was enacted by Congress under the powers granted 
it by article 1, section 8, clause 11 of the Constitution, which provides : 

“The Congress shall have Power, To declare War, grant Letters of Marque and 
Reprisal, and make Rules concerning Captures on Land and Water ;” [emphasis 
added. ] 

In Stochr v. Wallace (255 U. 8. 239, 241-242 (1921) ), the Supreme Court stated : 

“The Trading With the Enemy Act, whether taken as originally enacted * * * 
or as since amended * * * finds its sanction in the constitutional provision, 
article 1, section 8, clause 11, empowering Congress ‘to declare war, grant letters 
of marque and reprisal, and make rules concerning captures on land and 
water.’ * * * 

“Tt is with parts of the act which relate to captures on land that we are now 
concerned.” 

See also Silesian American Corp. v. Clark (332 U. S. 469, 475 (1947)); The 
Pietro Campanella (47 F, Supp. 374, 878 (D. C. Md., 1942)); Allen v. Markham 
(156 F. 2d 653, 659 (C. C. A. 9th, 1946)); Crowley v. Allen (52 F. Supp. 850, 852 
(D. C. N. D. Calif., 1948)). And, in the recent case of N. V. Montan Eeport- 
Vetaal Handel-Maatschappij v. United States (102 F. Supp. 1016, 1018 (Ct. CL, 
1952) ), the court was even more specific : 

“The constitutionality of the provisions in these and other sections of the 
Trading With the Enemy Act, permitting seizure and sequestration of property 
believed to be enemy-owned, has been considered at length and sustained * * *. 
The authority for such provisions was rested in general upon article I, section 
8, clause 11, of the Constitution * * * and specifically upon the language relating 
to ‘Rules concerning Captures on Land.” [Emphasis added.] 

It is well settled that the powers of Congress to enact “rules concerning cap- 
tures on land” are not limited to periods of declared war (Silesian American 
Corp. v. Clark, supra; Henderson vy. Bryan, 46 F. Supp. 682, 685 (D. C. 8S. D. 
Calif., 1942) ; see also United States v. City of Philadelphia, 56 F. Supp. 862, 
865 (D. C. E. D. Pa., 1944) affirmed 147 F. 2d 291 (C. C. A. 3d, 1945) cert. den. 
825 U.S. 870 (1945) ). 

Since the Trading With the Enemy Act was enacted in pursuance of the 
express constitutional grant of powers to make rules concerning captures on land, 
and since the proposed amendment involves but a modification of those rules, 
consistent with the spirit of the grant of powers, it is reasonable to conclude 
that Congress has constitutional sanction to enact the proposed legislation. A 
contrary view leads to the unrealistic conclusion that, although Congress may 
enact such rules in the first instance, it is thereafter powerless to modify them, 
or to provide by a change in the rules for a readjustment of the property rights 
affected in a manner required by the needs of the situation as the Government 
sees them in terminating its wartime controls. See Public Service Commission v. 
New York Central Railroad Co., supra. 
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VIII. CONCLUSION 


Under the above principles, the Congress could amend the Trading With the 
Enemy Act to provide that the President, upon determining that it would serve 
the public interest, could in the exercise of the war powers dispose of vested 
property claimed by an alien friend, by a procedure which would grant the 
alien friend the net proceeds of the sale of the property or just compensation, 
whichever the alien friend elected. Such a disposition of the vested property 
should serve some public purpose which would be a licit objective under the war 
powers. The courts, however, would not disturb the judgment of the Congress 
or the diseretion of the President in authorizing such a sale of the vested prop- 
erty unless there was no basis for concluding that it served a public purpose. 
Before such an amendment could be held unconstitutional, a court would have 
to be convinced that it was not an appropriate means, or a means conducive to 
the execution of any of the powers of Congress, or of the Government, nor 
appropriate in any degree (The Legal Tender cases, 12 Wallace 457 (1871) ). 

Property becomes clothed with a public interest when it is used in a manner 
to make it of public consequence and affect the community at large. Organic 
chemical technology, for example, is of such importance to the Nation in war- 
time through the supply of explosives, medicinals, dyes, synthetics, etc., and to 
the general welfare in time of peace that a major operating segment of that 
ndustry should not be permitted to remain in alien hands. A company such 
as General Aniline which through alien control has in two world wars posed 
great problems to the Nation, requiring its seizure and management by and at 
the direction of the Government, is clothed with a great public interest. The 
long-continued status of such a vested property as a ward of the Alien Property 
Custodian while its disposition is immobilized by the pendency of a section 9 (a) 
suit not only wastes the property through capital difficulties, arresting its devel- 
opment and future potential usefulness in time of war, but it also demoralizes 
the employees and the communities in which the chemical plants are located. 
Action by the Congress permitting the President in the interests of national 
defense and the public safety to dispose of such a property to citizen interests 
of proven loyalty and integrity would be a sufficient public benefit to validate 
the taking so far as the fifth amendment is concerned upon the right granted the 
friendly alien of securing the net proceeds of the sale or just compensation. 

The country remains at a state of war with Germany. Such an amendment 
is an appropriate readjustment within the purview of war power objectives of 
property interests seized during the period of hostilities. The purpose of the 
sale pursuant to such an amendment would be to achieve a public benefit not 
only to the Nation as a whole in protecting the status and future contribution 
of a major segment of a vital defense industry to the public safety and welfare, 
but also to the thousands of citizens employed by the company as well as the 
communities in which its plants are situated. The payment of just compensation 
to a claimant who proves Ownership and nonenemy status levels the arrangements 
to the requirements of the fifth amendment. 


Mr. Lrncorin. I have here, if you wish, a statement that IT can make 
at this time. As to how far the committee wishes me to go into de- 
tails, I will leave that to the chairman. 

Senator Dirksen. This statement is not too long, and the matter is 
of transcendent importance. I think if you will just proceed to read 
this statement, that will be the best thing. Then if we care to inter- 
pose as you go along, we shall do so. 

Mr. Lincoin. I think it may be helpful first to just summarize the 
existing legislation. 

Section 7 (c) of the original Trading With the Enemy Act, opera- 
tive during World War I, authorized the President to seize and con- 
fiscate the property of an enemy or ally of an enemy. That provision 
is still a part of the act. 

At the outbreak of World War II, however, Congress authorized the 
seizure of another class of property, by amending section 5 (b) of the 
act to enable the President to vest the property of any foreign na- 
tional. Thus, friendly alien property, as well as enemy property lo- 
cated in this country became liable to seizure. 
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This provision for summary seizure has consistently been held 
constitutional. 

See, for example, Stoehr v. Wallace (255 U. S. 239 (1921) ), Com- 
mercial Trust Company v. Miller (262 U.S, 51 (1923)). 

Moreover it has been held that— 

n exercising his powers of seizure the Alien Property Custodian is not restrained 
by the due process or just compensation requirements of the Constitution. 

N. V. Montan Export-Metal Handel-Naatschappij v. United States 
(102 F. Supp. 1016, 1018 (Ct. Cl. 1952)); Cummings v. Deutsche 
Bank (800 U. 8S. 115 (1937)). 

Nevertheless, Congress recognized the problems implicit in sum- 
mary seizure and provided in section 9 (a) of the original act a 
remedial procedure by which nonenemies could obtain relief upon 
proof of their status. That section provides in part: 

Any person not an enemy or ally of enemy claiming any interest, right or title 
in any money or other property which may have been conveyed * * * to the 
Alien Property Custodian or seized by him * * * may file with said Custodian a 
notice of his claim, * * * Said claimant may institute a suit in equity * * * to 
establish the interest, right, title or debt so claimed, and, if so established the 
court shall order the payment, conveyance. * * * If suit shall be so instituted, 
then such money or property shall be retained in the custody of the Alien Prop 
erty Custodian * * * until final judgment or decree shall be entered against the 
claimant or suit otherwise terminated (50 U. 8S. C. A.; sec. 9 (a)). 

Under the provision set forth above, redress for erroneous vesting 
s available to former owners who can show that they are neither 
enemies nor allies of enemies, nor “cloaks” for enemy interests (Clark 
Vv. Uehersee Finanz-Koi poration, 332 U.S. 480 (1947)). 

If a former owner brings swt before the Custodian has disposed 
of the property, the Custodian’s power of disposition is suspended, by 
the terms of the act, until the suit has been determined. If no action 
is commenced until the Custodian has already disposed of the prop- 
erty, the claimant is limited by section 7 (c) to a suit for the “net 
proceeds.” 

So far as the proposed legislation is concerned, Colonel Townsend 
has already commented on the reasons for and the need for such 
legislation. 

The economic situation confronting both the Government and mi- 
nority shareholders of corporations, the majority interests of which 
have been vested under the act, indicates the desirability of modifying 
the present legal restriction upon the custodian, relative to his au- 
thority to sell property which is the subject of section 9 (a) litigation. 

The proposed bill amends section 9 (a) of the Trading With the 
Enemy Act by adding a proviso which permits sale of such property 
under limited circumstances. By the terms of the amendment, such 
property may be sold if, during a war or national emergency, de- 
clared by the President, the President determines that the interests 
and welfare of the United States requires such sale. 

The sale of this property would be made in conformity with the 
law applicable to other sales of property by the custodian, namely, 
sections 5 (b) and 12 of the Train With the Enemy Act. Notice 
of the intention to sell must be published in the Federal Register 
30 days in advance of the sale. The property could be sold only 
to American citizens, at public sale to the highest bidder, unless such 
bid is rejected by the custodian upon the order of the President. 
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The proposed bill requires that the proceeds of the sale shall be 
deposited in a special account in the United States Treasury and 
shall be held in trust by the Secretary of the Treasury pending the 
entry of final judgment by the court in the section 9 (a) action. 

If a claimant is successful in the section 9 (a) action and the 
property which was the subject of the action has been sold, the 
claimant has the election of receiving the net proceeds of the sale 
or claiming just compensation. The claimant will receive notice of 
the net proceeds of sale. If the claimant elects to take just compen- 
sation, the court in which the section 9 (a) action is pending is re- 
quired to determine in the same proceeding, the just compensation to 
which the claimant is entitled. 


CONSTITUTIONALITY OF PROPOSED AMENDMENT 


As heretofore indicated, in addition to all of the other statutory 
safeguards, pertaining to sales of vested property, the proposed 
amendment requires the following conditions: 

1. The sale may take place only in time of war or during a national 
emergency declared by the President. 

2. The President must determine that the interest and national 
welfare of the United States requires the sale. 

3. Thirty days’ notice must be given. 

4. The claimant must be granted an election between just compen- 
sation and the proceeds of sale. 

Each of the above conditions imports attributes of due process, 
and in their aggregate those conditions assure the claimant of a 
remedy which is both eminently fair and constitutionally sufficient. 

So far as constitutionality is concerned, the single remedy of just 
compensation would be sufficient. The adequacy of just compensation 
as a remedy for nonenemies or alien friends whose property has been 
vested, has been assumed by the Supreme Court in a line of cases 
commencing with the enactment of the statute. 

For example, in Becker Steel Company v. Cummings (296 U. S. 74, 
79 (19A35)), the court stated: 

‘The seizure and detention which the statute commands and the denial of any 
remedy except that afforded by section 9 (a) would be of doubtful constiution- 
ality if the remedy given were inadequate to secure to the nonenemy owner either 
the return of his property or compensation for it. 

Senator McCarran. May I ask a question right there? Have you 
found a case where the Supreme Court has dealt with the change of 
statute after seizure as compared with the statute at the time of 
seizure ? 

Mr. Lancotn. I come later in the the statement to the question of the 
power of Congress to change the statute when they are dealing merely 
with the remedy and not a vested right. 

We have found cases along those lines. 

Senator McCarran. I am interested in the law as it goes along there. 
It is a thought that I have, without having gone into the subject as 
closely as I should have, that there is a question involved that might 
not apply to a statute authorizing vestiture, but that after vestiture 
the change of statute brings in a new question. It is very interesting. 

Tf you have gone into it, I would be glad to hear it. 
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Mr. Lincotn. We have not found any cases along that line, and, of 
course, that raises the question as to whether there is a second taking. 

In the case of this pa-sticular company we are discussing, it was 
seized back in 1942, and now wien you remove the right for the return 
of property, does that constitute a second taking? 

We have not found any cases dealing with that specifically. 

Senator DirkseN. One minor observation, as we go along. 

Where international interests are involved the question is whether 
30 days’ notice is adequate, and, secondly, whether publication only 
in the Federal Register is sufficient. 

Senator McCarran. That was another question I was going to raise. 

Senator Dirksen. Obviously, the Federal Register circulates to a 
selected clientele in the United States, but in the interest of taking 
into account the welfare of people who are far afield, probably we 
ought to be thinking about those two items a little bit. 

Mr. Lincoxn. I will say both the length of notice and the place it 
is published should be considered. 

Senator Dirksen. Proceed. 

Mr. "e coLn. Similarly, in Silesian American Corporation v. Clark 

332 U.S. 469, 480 (1947) ), another case construing the Trading With 
the iets Act, Justice Reed, for a unanimous Court, stated : 

The Constitution guarantees to friendly aliens the right to just compensation 
for the requisitioning of their property by the United States. We must assume 
that the United States will meet its obligations under the Constitution. Conse- 
quently, friendly aliens will be compensated for any property taken. * * * 
{Emphasis added. ] 

To the same effect are Kaku Nagano v. McGrath (187 F. 2d 759 
(C. A. a 1951), affd. 342 U.S. 916 (1952)) ; Guessefeldt v. McGrath 
(342 U. 308, 318 (1952)); Sarthou v. Clark (78 F. Supp. 139, 145 
(D.C. ¢ ahd 1948)). Thee ited cases strongly imply that citizens and 
alien friends will be accorded due process if they are permitted to 
recover either their property or else just compensation. The courts 
do not require an election, the inference being that either remedy 
would be adequate. Since the Trading With the Enemy Act presently 
provides no remedy of just compensation the courts’ statements are 
tantamount to approval of such remedy as an appropriate substitute 
for recovery of the property itself. 

On at least four occasions the Supreme Court has decided cases in 
which the custodian had taken the position that even under present 
law friendly aliens could not recover their property but could sue for 
just compensation Kaku Nagano v. McGrath, supra; Silesian Amer- 
ican Corp. Vv. Clark, supra; Guessefeldt v. ga TatN, supra; and Clark 
v. Vebersee Finanz-Korporation (332 U. 480 (1947 )). Each of 
those cases was decided on the basis of iewislative intent, but if the 
remedy of just compensation alone were obviously unconstitutional the 
court might have been moved to say so. The fact that it did not is 
some indication that 1t would not find the proposed legislation 
unconstitutional. 

Hence, the indications are that just compensation alone would be 
an adequate remedy to claimants who ultimately prevail in their sec- 
tion 9 (a) actions. The proposed legislation is more generous since 
it permits such claimants to elect whether to take just compensation 
or the net proceeds of the sale; the availability of the alternative 
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remedy further strengthens in my opinion the constitutionality of the 
proposed legislation. 

Senator Henprickson. Before you proceed, may I ask a question? 
Do you feel that that manner of vesting has any bearing on the ques- 
tion of constitutionality? In other words, article 1 g ‘paragraph 8, 
clause 2 of the Constitution expressly requires the Congress to make 
rules concerning captures on lands. 

Mr. Lincoin. That is correct. 

Senator HENDRICKSON. Do you think that that has any bearing / 

Mr. Lincotn. Yes, I do. 

Senator Henprickson. Will you treat of that ? 

Mr. Lincotn. Toward the end of my brief statement I do treat with 
that, undoubtedly the basis on which Congress has acted. 

Senator McCarran. May I inquire ¢ 

Have you given thought to this: The question of just compensa- 
tion addresses itself to t: aking or seizing property for public use. Now 
you are getting away from the seizing of property for public use. 

Mr. Lincotn. Correct. 

Senator McCarran. I am wondering how the two jibe in your 
theory. Lam trying to foliow your theory. 

Mr. Lincoun. Just compensation, of course, is the traditional refuge 
afforded by our Constitution for the taking of properties for public 
use. 

Senator McCarran. That is right. 

Mr. Lincotn. This taking, to be sure, is one under the war powers 
and that is why in treating with the sufficiency of just compensation 
as the constitutional basis, we cannot say that the courts have held 
Chat in this kind of a case just compensation would be adequate 

‘onstitutionally, It is important by way of an analogy for the taking; 
in one instance, the taking for public use. Here is a taking under the 
war powers. It certainly had the element of public use. There were 
two purposes in taking under the War Powers Act. 

One was, of course, to immobilize the enemies’ assets over here so 
as to not be used for the benefit of the enemy. A second purpose was 
to put those assets to work for the United States in the war effort. 

Senator McCarran. I would not go that far with you. It was 
largely to protect against the enemy's encroachment here at home; 
and, secondly, to see that the properties were not deteriorated while 
they were under vestiture. We were dutybound as trustees. 

Mr. Lrxcotn. That is correct, but at the same time I believe that 
the custodian, while acting as trustee to prevent wasting of property 
and also to prevent the use of those assets for a benefit of the enemy, 
in some of his directives to the companies, particularly those which 
were operating companies, urged the management to use those prop- 
erties in the furtherance of the war effort. 

Senator McCarran. That is probably true. 

Mr. Lrncoxtn. That was in there. I agree that it was not part of 
the statute. 

Senator McCarran. My question pointed at this, if you please, Mr. 
Chairman: I want to bring out to the Alien Property Custodian the 
long road that becomes longer as the precedent of law is evolved, 
the long road to constitutional decision. It is not a question of easy 
solution. It will take a long time which leads toward the proposition 
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that the best way to dispose of this, and it should be disposed of, is to 
try to get all contending parties together and see if it cannot be worked 
out. 

That is the only reason I am interrupting you, Mr. Lincoln, and I 
apologize for interrupting because you are presenting a very fine 
statement. 

Senator Dirksen. Proceed, Mr. Lincoln. 

Mr. Lincoin. Directing your attention to the net proceeds, more- 
over, within the existing ‘framework of the act, the Custodian is em- 
powered to sell vested property of citizens as well as alien friends 
prior to the commencement of section 9 (a) actions. 

In Sielcken-Schwarz v. American Factors (60 F. 2d 43 (C. A. 2d 

932) ; cert. den., 287 U.S. 654), the court upheld the validity of such 
a sale even though the claimants were United States citizens. Mani- 
fectly, such citizens are entitled to the constitutional safeguards of 
due process. 

Senator Dirksen. Was that an action for the recovery for the prop- 
erty itself ? 

Mr. Lincotn. No; the property had been sold. That is an action 
involving the proceeds, and also it involved the question of whether 
the proceeds were sufficient. 

Senator McCarran. It involved restitution ? 

Mr. Lincotn. That is correct. 

Senator Dirksen. Was the element of restitution of property in- 
volved in that case ¢ 

Mr. Lincoxin. I do not believe it was in that case, Senator, as I re- 
call that case, it was a question of whether they were entitled to more 
than the net proceeds, 

Senator Dirksen. Oh, yes. 

Mr. Lincoun, The court’s holding that the sale was valid and that 
the net proceeds were a sufficient remedy lends substantial support to 
the proposed legislation. For, it is difficult to see how the fact that 
the claimants did not immediately institute suit could deprive them 
of any substantive rights guaranteed by the Constitution. Thus, it 
may be demonstrated that either just compensatiion or net proceeds is 
constitutionally sufficient. A fortiori, the proposed amendment, which 
provides an election between those remedies, would be valid. 

Now, Senator Hendrickson, to come to your question of the rules 
concerning captures of land and water. 

The constitutionality of the proposed legislation may be upheld on 
another basis. In dealing with civil affairs, Congress may constitu- 
tionally enact measures which have retroactive effect. so long as no 

vested rights are thereby divested (Ferrer v. Waterman 8. 8. Corp., 
76 F. Supp. 601, 602 (D. C. P. R. 1948) ; ; United States v. N ational City 
Lines. 80 F. Supp. 734, 738 (D. C. Cal. 1948) : Gibbes v. Zimmerman. 
290 U. S. 826, 382 (1933) ; United States v. Standard Oil Co. of Cali- 
fornia, 21 F. "Supp 645. 660 (D. C. Cal. 1937): affd. 107 F. 2d 502 
(C. A. 9th 1938) ; cert. den. 309 U. S. 673). With respect to property 
seized under the Trading With the Enemy Act, the former owners 
have no vested rights in ‘the property itself. Title to that property 
passed to the Government at the time of seizure. Hav ing lost title to 
the property all that a claimant has is a remedy whereby he may seek 
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to regain that property. aoe the Supreme Court stated in Cummings v. 


De u toch Bank | F 300 U. .115 De 122 (1937) ): 


The statute, paragraph 9 (a), required the money and property to be retained 
by the Custodian or Treasurer until final judgment for claimant should be 
satisfied by delivery, or until final judgment against claimant. It is clear that 
when the resolution was adopted respondent had neither title nor vested right 
to have delivery. 

The purport of that language is that a section 9 (a) claimant, whose 
suit is pe nding, has neither title nor right to delivery; it is the “final 
judgment” for claimant which revests title. 

Clark v. Continental National Bank of Lincoln (88 F. Supp. 324, 
330 (D.C. Md. 1950)), is also in point. There, the court interpreted 
the Trading With the Enemy Act in the following manner : 

The statute itself contemplates that, upon the making of the vesting order, the 
title to, and possession of, the thing or interest designated herein shall pass to 
the executive authority, but reserves to persons, not enemies, or allies of an 
enemy or enemies, the right to make claims upon the property seized and to sue 
for recovery in respect of it. 

The fact that a claimant acquires no incidents of title merely by 
bringing a section ? (a) action is further demonstrated by cases such 
as Berger v. Ruof (195 F. 2d 775, (C. A. D. C. 1952) ; cert. den. 334 
U. S. 950), which hold invalid alleged liens against the claimant’s 
interest in a section 9 (a) suit, when such liens are asserted to have 
Lrisen after the vesting of the property. 

Moreover, for tax : pur poses, income from vested property is not the 
income of the former owner (even though he later recovers the prop- 
rtv). Balkan National Insurance Co.v.C. 1. R. (101 F. 2d 75, 77 (C 
A. 2d 1939) ). Implicit in those decisions is the recognition that a 
section 9 (a) claimant does not, by bringing such action, acquire in- 
cidents of title or vested rights to the property. 

The absence of any vested right on the part of a section 9 (a) 
claimant is succinctly stated in Swiss Bank Corp. v. Clark (73 F. 
Supp. 896, 899 (D. C. N. Y. 1947)): 

It would seem that the title vested in the Custodian is but a defeasible one, 
subject to being divested in a proper suit under section 9. 


e 


Since the seizure divests former owners of title to the property, and 
since the institution of a section 9 (a) action does not revest title, it 
follows that such claimants have merely a remedy created by the 
statute. Even apart from the fact that the United States is being 
sued, it is well established that litigants do not have any vested right 
to a particular remedy. And, in actions brought against the United 
States, the rule seems to be even more settled (Lynch v. United States 
(292 U.S. 571, 582 (1954) ) ; Zannevig v. United States (84 F. Supp. 

13 (Ct. Cl. 1949) )). 

The cases, particularly those involving the Trading With the Enemy 
Act, indicate that the sovereign may withdraw its consent to be sued 
in a particular manner, even though the cause of action arose from the 
violation of a right conferred by the Constitution (Pflueger v. _U: nited 
States (121 F. 2d 732, 735 (C.A,,; Da. 1941), cert. den, 314 U.S. 617 2: ; 
Duisbhe rd Vv. United States (89 F, Supp 1019, 1022 (CX, Cl. 1950), cert. 
den. 340 U.S. 890) 3 Pass v. McGrath (192 F. 2d 415, 416 (C. A., D. C. 
1951), cert. den. 342 U.S. 910)). Hence, even if the proposed legisla- 
tion alters or removes a particular remedy (although it adds two), the 
amendment would not be invalid for that reason. 
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THE AMENDMENT IS VALID UNDER THE LEGISLATIVE POWER TO “MAKE 
RULES CONCERNING CAPTURES ON LAND AND WATER” 


There is still another independent basis which establishes the con- 
sane of the proposed amendment. The Trading With the 
Enemy Act, to which the proposed legislation pertains, was enacted 
by Cc ongres under the powers granted it by article 1, paragraph 8, 
clause 11, of the Constitution, which provides: 

The Congress shall have power to declare war, grant letters of marque and 
reprisal, and make rules concerning captures on land and water. 

In Stoehr v. Wallace (255 U.S. 239, 242 (1921) ), the Supreme Court 
stated: 

The Trading With the Enemy Act, whether taken as originally enacted * * * 
or as since amended * * * finds its sanction in the constitutional provision (art. 
1, par. 8, cl. 11), empowering Congress ‘“‘to declare war, grant letters of marque 
and reprisal, and make rules concerning captures on land and water.” It is 
with parts of the act which relate to captures on land that we are now concerned. 

See also Silesian American Corp. y. Clark (332 U. 469, 475 
(1947)); The Pietro Campanella (47 F. Supp. 374, 378 D. C., Md. 
1942)); Allen v. Markham (156 F. 2d 653, 659 (C. A. 9th 1946) ) ; 
Crowle yV. Allen (52 F. Supp. 850, 852 (D. C. Cal. 1943)). And, in 
the recent case of V. V. Monten Export-Metaal Handel-Maatschappij 
v. United States (102 F. Supp. 1016, 1018 (Ct. Al. 1952) Tp the Court 
was even more specific : 

The constitutionality of the provisions in these and other sections of the 
Trading With the Enemy Act, permitting seizure and sequestration of property 
believed to be enemy owned, has been considered at length and sustained. The 
authority for such provisions was rested in general upon article I, paragraph &, 
clause 11 of the Constitution * * * and specifically upon the language relating 
to “rules concerning captures on land,” 

[t is well settled that the powers of Congress to enact “rules con 
cerning captures on land” are not limited to periods of declared war 
( Sil¢ S2QN . {one Pic an Corp. Vv. Clark. supra; He nderson V. Bryan, 46 KF, 
Supp. 682, 685 (D.C. Cal. 1942): see also United States v. City of 
Philadelphia, 56 F. Supp. 862, 865 (D. C. Pa. 1944), aff’d 147 F. 2d 
291, cert. den. 325 U.S. 870). 

Since the Trading With the Enemy Act was enacted in pursuance 
of the express constitutional grant of powers to make rules concerning 
captures on land, and since the proposed amendment involves but a 
modification of those rules, consistent with the spirit of the grant of 
powers, it is reasonable to conclude that Congress has constitutional 
sanction to enact the proposed legislation. A contrary view leads to 
the unrealistic conclusion that, although Congress may enact such 
rules in the first instance, it is thereafter powerless to modify them. 

I have attempted to summarize in this statement, Mr. Chairman, the 
memorandum which we have already filed with your committee. 

Senator Dirxsen. Yes. 

Then that summary memorandum will be filed also in connection 
with your statement ? 

Mr. Lincoin. Yes. 

Senator Dirksen. Are there any questions ? 

(The memorandum referred to appears earlier in the transcript.) 

Mr. Townsenp. I would like to say that I think that is a competent 
opinion. It is the first time I have seen that particular opinion, al- 
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though I have gone over some of the authorities. I venture that it 
will be sustained by the Supreme Court. 

[ might make one suggestion, Mr. Lincoln, and ask your opinion 
on another point brought up by Senator McCarran. He spoke of the 
change of the form of the recovery. Do you not think that ‘th: at Portal- 
to-Portal case touches that in a way? There, you remember, the Su- 
preme Court sustained as constitutional an act which in effect took 
away one thing and substituted something else for it. It is a very 
close analogy in that respect. 

Mr. Lincoin. Yes. 

Mr. Townsenv. As for authorities on constitutionality, you and I 
do not need to point out the number of cases where we have had the 
most eminent authority having one opinion and it turned out the 
other way. You might say he was arguing the case, but let us take 
the Norris-LaGuardia case where Congressman Becker had _ been 
Attorney General, and he, speaking as a Congressman, was saying 
that that act was unconstitutional, but it was sustained just the same 
after being passed by Core 

You might take a case like the Portal-to-Portal case where the 
president of the Ammer! ‘rican Bar Association, if I remember correctly, 
filed a brief to the general effect that it was an unconstitutional exer- 
cise of congressional power. So it seems to me that the Congress 
should not be, and I am sure that it will not be, frightened by the buga- 
boo of possible unconstitutionality. 

Senator Dirksen. Senator Hendrickson. 

Senator Henpricxson. I just want to commend Mr. Lincoln for 
this excellent presentation. I think that it can well serve as a guide 
to the committee in its future deliberations. I think that he has 
covered the whole sphere very be: vutifully. 

Senator Dirksen. Senator McCarran. 

Senator McCarran. I think that there is a vital exception between 
the statute set up in the first instance for vestiture and the amendment 
of that statute after vestiture because certain rights attached and cer- 
tain conditions come into the picture. You can argue by analogy 
these various cases. I doubt very much if you find a case directly on 
the point. The analogy is very strong and I will admit that but I 
think it is one of those things you have to consider when you consider 
this legislation. 

Senator Dirksen. Senator Jenner. 

Senator Jenner. I am just interested. I know that this is going 
to come before the full committee, and I am not well enough acquainted 
to pass an opinion at this time. 

Senator Dirksen. Is Mr. Wilson here at this point ? 

Mr. Wilson, I assume that you would like to be heard on this point, 
would you not ¢ 

Mr. Wirson. Yes, sir. 


STATEMENT OF JOHN J. WILSON, COUNSEL FOR “INTERHANDEL” 


Senator Dirksen. Now, Mr. Wilson, will you first state your name 
and your occupation, your legal residence and so forth ? 

Mr. Wirson. I am John J. Wilson. I am a member of the Wash- 
ington law firm of Whiteford, Hart, Carmody & Wilson. We prac- 
tice law at 815 15th Street NW., this city. 
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Senator Dmxsen. Would you identify your interest in this matter 
and state whom you represent, if anyone? 

Mr. Wiuson. We do. 

We are counsel for the Swiss corporation which is sometimes called 
“Interhandel” and which is the plaintiff in a section 9 (a) suit pending 
in the district court here to recover about 90 percent of the capital 
stock of General Aniline & Film Corp., dividends thereon, and about 
$9 million of cash in bank. 

Senator Dirksen. When was that suit filed, Mr. Wilson? 

Mr. Wiison. In October of 1948, sir. 

Senator Dirksen. It has been pending in the district court since 
that time ¢ 

Mr. Wiison. Yes. 

Senator Dirksen. Has there been any adjudication ? 

Mr. Wirson. Not on the merits, no. 

Senator Dirksen. In other words, that suit was filed roughly 5 
vears ago in the Federal District Court in the District of ¢ ‘olumbia’? 
~ Mr. Wirson. Yes, sir. 

Senator Dirksen. It is pending at the present time? 

. Witson. Yes, sir. 

Senator Dirksen. Would you care to relate what its present status 
Mr. Wirson. I will be delighted to, Mr. Chairman. 

\s a matter of fact, my design of this presentation was intended to 

cover that as well as numerous other matters. I have had numerous 
inquiries from time to time from Members of Congress, members of 
the press, and members of the public interested in this very complex 
litigation, as to what happened in this phase and what happened in 
that phase. 

Since this is our first opportunity to consolidate briefly all that 
situation in one statement, I have taken advantage of this situation. 

Senator Dirksen. Will you develop the factual situation so that 
we get a good background and have a complete understanding of the 
issues that will then be developed later ¢ 

Mr. Witson. We have filed with the committee a brief assailing the 
constitutionality of the amendment proposed by S. 2171, and later on 
in my statement I shall epitomize our views as therein expressed. I 
W x to say that we have written about 30 pages. 

I do not mean to suggest that because we have written more than 
Mr. Lincoln that it is better than Mr. Lincoln’s presentation, but I am 
mentioning the 30 pages in the interests of time, and I would be de- 
lighted to read it but will not do it unless it is desired that I do so. 

Senator Dirksen. Does this statement contain the factual setup 
that is background to the inception of the suit ? 

Mr. Witson. That is right, and I will also epitomize my brief. 

Senator Drrxsen. Very well. 

Mr. Wison. We have been representing these Swiss people since 
before Pearl Harbor. I am personally acquainted with the members 
of the board of directors of Interhandel and with many of the official 
personnel of the corporation. I have spent considerable time in their 
offices in Basel, Switzerland, and have visited in the houses of many 
of them. Some of them have visited in our homes here. We regard 
these folks as people of high integrity and honor, and know them all 
to be native Swiss citizens in good standing with their Government. 
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During the war years our representation of our client involved 
chiefly kee ping in fairly regular contact with our Government officials 
charged with some relationship with the matter. Beginning in 1946, 
we frequently saw one or more of the officers of the corporation, par- 
ticularly Mr. Walter Germann, the managing director, who has come 
from Switzerland and is here today vo take advantage of your kind- 
ness to explain the point of view of Interhandel regarding this most 
complex case, and to seek a remedy with the Government short of 
questionable legislation and protracted litigation. 

In may 1946 Switzerland and the Allies (particularly the United 
States, the United Kingdom, and France) entered into an executive 
agreement known as the Washington Accord. 

Senator Henprickson. What date was that ¢ 

Mr. Wiutson. May 1946, 

On the one side, its object was to procure for the Allies gold which 
was claimed to have been looted by the Germans and sold in Switzer- 
land. On the other side, the accord contemplated the release of Swiss 
property held in this country. Certain investigations were under- 
taken or completed in Switzerland pursuant thereto, and amongst 
them were several thorough ones inquiring into the alleged German 
character of our client. These investigations, conducted by Swiss 
agencies approved by the Allies, gave Interhandel a clean bill of 
health. 

Senator Dirksen. Let me ask whether Interhandel is the official 
name of a Swiss corporation ? 

Mr. Wirson. It is the official nickname. 

Senator Dirksen. What is the real name? 

Mr. Wuson. In Switzerland they spell out these long corporate 
names in German and French. In the French the name begins Societe 
Internationale Pour—and something else. In German the name is a 
name which means some kind of a business enterprise. Interhandel 
is the inter and the handle; that is how we get that. 

I was speaking about the fact that the Swiss negotiations have been 
negotiations conducted by agencies appetons by the Allies and they 
gave a clean bill of health to Interhandel. 

Certain appeals were available to the Allies, should they not have 
been satisfied with this decision, but none were pursued. Conse- 
quently, this international determination became final. This brings 
us into the year 1948. 

After the time for appeal by the Allies had elapsed, the Swiss 
Government dispatched a diplomatic note to the United States Gov- 
ernment demanding performance of the terms of the accord in the 
case of Interhandel by the return of the specific General Aniline shares 
to our client. The American Government replied by disputing the 
views of the Swiss Government. There were several exchanges of 
notes and the two nations came to an impasse, The accord plainly 
provided for arbitration in such a situation, and this appeared to be 
the next move available to the Swiss. 

At that time, namely, the autumn of 1948, two things, I believe, 
delayed such a move. One was that there were a number of items in 
controversy between these two nations, only one of which was the 
Interhandel case. The other thing was that we filed suit under section 
9 (a), and thus attention was distracted, for the time being, from 
the international scene. The reasons for the filing of suit at that 
moment were twofold. We were concerned about the possibility that 
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a sale of the vested assets of our client might take place with our suit 

not pending, and, as the statute of limitations would have barred the 

a in several months, it was thought that this move should not 
be delayed longer. 

Immediately, the litigation took on great activity and prominence 
involving notices to take depositions, discovery and inspection moves, 
and the like. 

Senator Dirksen. Will you give us a little more enlightenment, 
Mr. Wilson, about the nature of the suit that you filed ? 

Mr. Witson. The suit was a suit to recover approximately 90 per- 
cent of the stock of General Aniline & Film Corp. There are two 
classes of that stock, sir, A shares and B shares. The A shares call 
for a dividend 10 times as large as the B shares. There are approxi- 
mately 526,000 A shares outstanding, and approximately 2,050,000 
B shares. Our client, the Swiss corporation, owned all the outstand- 
ing B shares, and owned 455,000 of the 526,000 A shares. The other 
A shares, some 50,000, are publicly held. We sued to recover those 
items. 

Senator Henprickson. They are publicly held by whom? 

Mr. Wuson. A great number of shareholders. 

My guess, Sen: ator, is that perhaps the majority of them are 
Americans, but I do not know. 

Senator Henpricxson. That is what I wanted to know. 

Mr. Wuson. In addition to suing for the recovery of those shares, 
we also sued for approximately $2 million in cash which had been 
vested by the Alien Property Custodian. These vestings took place 
principally in February of 1942. The $2 million worth of cash, which 
was really, to be acc urate, about $1,800,000, represented cash in banks 
in this country to the credit of our clients of about $1 million, and the 
difference represented dividends upon some of these shares which had 
been frozen by reason of the blocking order of the Treasury Depart- 
ment coincident with that period of time. 

The only other item that is involved in that lawsuit is the increment 
upon the shares. That is to say, General Aniline has declared divi- 
dends and the dividends have been declared not only in cash but, 
strangely enough, in shares of our own client which were held in the 
port folio of General Aniline & Film Corp. and owned by that corpora- 
tion. Approximately 84,000 shares of the common stock of our client 
were owned by General Aniline, and pursuant to action of the board 
of directors of General Aniline the bulk of those shares have been 
declared out in dividends. The plan was to offer the dividends to the 
shareholder either all in cash or at his option, half in cash or half 
Interhandel shares. 

By that method, which I understand was designed by the Office of 
Alien Property, it resulted in the Office of Alien Property now pos- 
sessing some 80,000 or more of those 84,000 Interhandel shares which 
had been in the portfolio of General Aniline. 

Senator Dirksen. The Department of Justice had to make answer 
after the suit was filed 

Mr. Wiuson. Yes, sir. 

Senator Dirksen. What was the nature of the answer? 

Mr. Wiison. They claimed that we were enemy tainted. They 
claimed we entered into a conspiracy with I. G. Farben to cloak the 
properties of Farben, and generally they attempted to set up a situa- 
tion which under the act would have disqualified us from recovery. 
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In addition to pleading the denials and the special defense that I 
have mentioned, the Government also filed a counterclaim against 
Interhandel to recover some $10 million in income taxes which were 
alleged to be due by Interhandel to the United States Government by 
reason of certain transactions which occurred in 1929, 1930, and 1931. 

In my judgment, this counterclaim for taxes was something that 
was not dreamed of until after this litigation began because the 120- 
lay letter of assessment issued by the Commissioner of Internal 
Revenue, I think was issued in 1949 or 1950 for the first time. So 
that comprises one of the counterclaims. 

Then there is a theory of additional counterclaims growing out of 
the fact that our clients upon our advice has declined to register the 
Interhandel’s shares which are either publicly held as a result of the 
declaration of dividend by General Aniline or held by the Alien 
Property Custodian. 

That portion of those shares which is held by the Alien Property 
Custodian is claimed to be threatened with complete loss by reason of 
our refusal to register them, and that kind of a situation has made 
the subject matter of a series of additional counterclaims. 

Senator Dirksen. Now, then. you can proceed. You were, I think, 
on page 4. 

Mr. Wixson. I had said, Mr. Chairman, that immediately, the liti- 
gation took on great activity and prominence involving notices to 
take depositions, discovery, and inspection moves, and the like. I 
mentioned above that this is a complex case. I have had considerable 
experience in the prosecution and defense of lawsuits, including the 
defense of antitrust cases, and I believe it can be accurately stated that 
this is the most complicated and perhaps the largest single piece 
of litigation in America today. 

For example, the Office of Alien Property took the deposition of 
one of Tnterhandel’s directors, and he was questioned for over 6,000 
pages of transcript. My staff and I inspected most of 27,000 relevant 
documents in the possession of the United States Government. The 
Office of Alien Property took 70,000 microfilms of documents at our 
client’s place of business in Switzerland. I shall come back to the 
subject of documents. 

In the meantime, Remington-Rand, Inc., claimed that our client 
had given them an option on the General Aniline shares, and they 
were permitted to intervene in the civil action here. In a sense, we 
had to stop the main action which we had brought and undertake 
to defeat Remington-Rand. They appealed but the trial court was 
affirmed. Their application for certiorari to the Supreme Court was 
denied. 

In the midst of that legal battle, one of our stockholders, Mr. Kauf- 
man, sought to intervene to assert a new claim as a shareholder. His 
efforts were defeated in the two lower courts, but in April 1952 the 
Supreme Court, in an opinion which they, themselves, called novel, 
allowed Mr. Kaufman and other so-called nonenemy stockholders to 
intervene. The Supreme Court left so many questions unanswered 
that the manner in which the stockholders should proceed is at this 
moment extremely unsettled. 

I just mentioned the phrase “nonenemy.” This reminds me to 
comment at this point upon the most important single question in the 
entire case. It is the term “enemy taint,” injected into the alien 
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property law by the Supreme Court in the first Uebersee case. Prior 
to that decision in 1950, the statutory definition of “enemy” in section 
2 embraced only enemy nationals, whether individual or corporate, 
and entities doing business in enemy territory. “Doing business,’ 

according to the legislative history at the time of the enactment of 
the Tr ading With the Enemy Act in 1917, meant having a place of 
business in enemy territory. Our client did not fit any of the statu- 
tory definitions. 

As you know, the term “enemy taint” appears nowhere in the act. 
It was put there by the Supreme Court without a single hint as to what 
t meant. The Office of Alien Property doubtless was pleased, but 
they, too, did not know what the term meant. And they do not know 
even to this day; and neither does anyone else, save as I shall now 
ots ate. 

The second Uebersee case was handed down by the Supreme Court 

n April 1952. It was on the same day that the Kaufman decision 
was rendered. I was at the Court and obtained from the clerk’s 
office copies of both opinions in page-proof form which, as you know, 
is frequently the situation on opinion day. As a lawyer I had two 
emotions that day. One was surprise over the Kaufman decision, 
and the other was joy over a footnote in the Uebersee decision. 

I have in my bag a photostat of the copy of the opinion handed me 

that time. My elation was over the fact that the Supreme Court, 
in that footnote, defined “enemy taint,” and defined it in a manner 
that assured Interhandel an absolute victory. 

Senator McCarran. That defined what ¢ 

Mr. Wirson. That defined “enemy taint” and defined it in a manner 
vhich in my judgment insured Interhandel an absolute victory. 

it was stated that the term, in effect, meant a corporation which was 
enemy-controlled, or where more than 50 percent of its stock was owned 
by an enemy. Interhandel could not be fitted into that definition ; 
and moreover, the Supreme Court indicated that that is what Con- 
gress said in section 32 of the act, and the courts should go no farther. 

But my elation was, to an extent, short-lived. When I received the 
final print of the Vebersee opinion several days later, that footnote was 
missing. It had been deleted. Some may argue that the Court re- 
considered its viewpoint, and changed its mind. Of course, no one 
but the Court knows why the footnote was removed. 

l prefer to believe that the definition was not discarded but only 
postponed because, perhaps, it was unnecessary to the Court’s opinion 
in that case. 

I prefer, further, to believe that when the Supreme Court eventually 
has to decide that precise question, that definition will again appear. 
The definition is a sound one, based upon the only legislative hint upon 
the subject, and I cannot think of any reason why it should not reap- 
pear at the appropriate time. 

So, gentlemen, if you hear it said by members of the staff of the 
Office of Alien Property that the Government is bound, eventually, to 
win this very important case, I beg you to ask them what is their defi- 
nition of “enemy taint”, for it will be remembered that, but for that 
footnote, it is yet undefined, and the Government cannot win unless it 
is established that our client was enemy-tainted, and, this, I think, 
it cannot do. 

Let me bring you up to date upon the status of the litigation. It 
has been pending for nearly 5 years. I believe it will be pending for 
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another 5 years at least, and doubtless much longer. We have been 
threatened with dismissal over our inability, so ‘far, to produce for 
inspection, papers and records of Interh: indel’s banker, Sturzenegger & 
Co. I hope and pray that we may be able to avoid such dismissal, 
which would come about through no fault of our client, but if we do 
not succeed, the dismissal will be appealed, and I have no doubt that 
whichever side loses in the court of appeals, will seek, and I believe, 
obtain certiorari. 

I firmly believe that the district judge’s decision would be reversed, 
but it would take about 2 years before the matter, even on this limited 
plane, could be disposed of by the Supreme Court. 

Let me digress for just a moment from my prepared statement to 
read that footnote. 

I shall hand the chairman a photostatic copy of the opinion as it 
was given to me that day by the clerk’s office. 

On page 7 of that opimion there is a sentence which concludes with 
the words “enemy taint. Let me read you the whole sentence, lest I 
be thought to read out of context. 

As construed by this Court in Clark vy. Uebersee Finanz-Korp., A, G., supra, par. 
2 included in the word “enemy” all corporations affected with an “enemy taint.” 

The footnote is appended to that phrase. The footnote reads as 
follows: 

We note that Congress has provided a similar test of enemy ownership or 
control where the claim is for a discretionary administrative return of vested 
property. The President’s power to return such property is conditioned upon 


his finding that the owner who has filed a claim is not “a foreign corporation 


or association which at any time after December 7, 1941, was controlled or 50 
percent or more of the stock of which was owned by—” 


It goes on to say— 


“a citizen or subject of a nation with which the United States has at any time 
since December 7, 1941, been at war, and who on or after December 7, 1941, and 
prior to the date of the enactment of this section, March 8, 1946, was present 
in the territory of such nation.” 


That is the close of the quote, and the court remarked : 


The courts should not go further than Congress. 


Mr. Chairman, may I hand you this for your file, sir? 

Senator DrrKsen. Would you like to have this inserted in the 
record ? 

Mr. Wutson. Yes, Mr. Chairman, I would be very pleased if you 
would. 

Senator Dirksen. Very well, sir. 

Without objection it may be inserted. 

(Document referred to follows:) 


SUPREME COURT OF THE UNITED STATES 
No. 178—Octoser Term, 1951 


‘ebersee Finanz-Korporation, A. G., Petitioner, v. J. Howard McGrath, Attorney 
General and as Successor to the Alien Property Custodian. On Writ of Cer- 
tiorari to the United States Court of Appeals for the District of Columbia 
Cireuit. 

[April 7, 1952] 
Mr. JusTIcE MInTON delivered the opinion of the Court. 


Petitioner sued in the District Court for the District of Columbia for the 
return of certain of its property vested by the Alien Property Custodian in 1942 
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under the Trading With the Bnemy Act of 1917, 40 Stat. 411, as amended by 
the First War Powers Act, 1941, 55 Stat. 839. The District Court found for 
the Custodian, 82 F. Supp. 602, and the Court of Appeals affirmed, 191 F. 2d 327. 
We granted certiorari, 342 U. S. 847. 

The following facts were found by the District Court and confirmed by the 
Court of Appeals upon an abundance of evidence in the record. In 1931, Wil- 
helm von Opel, a citizen and resident national of Germany, owned certain shares 
of stock in the Adam Opel Works, a German corporation largely owned by 
General Motors Corporation. Wilhelm had an agreement with General Motors 
to sell his shares at a price. In 1931, he became alarmed at business conditions 
in Germany and desired to get his stock out of the country to save his investment 
for himself and his family from the economic and governmental influences there 
prevailing. In that year, he and his wife entered into what was known under 
German law as a usufruct agreement with their only son, Fritz, who had not 
lived in Germany since 1929 and for that reason was not subject to the German 
restrictions upon the handling of this property. By this agreement, Wilhelm’s 
title to the shares in the Adam Opel Works was transferred to Fritz. The instru- 
ment provided as follows: 

“The usufruct in the shares is not assigned to Fritz von Opel. It remains with 
Wilhelm von Opel and his wife ... until the death of the survivor of them, 
However, 20% of all dividends and interest received will accrue to Fritz von 
Opel.” 

The instrument provided further that if Fritz died before his parents and 
without issue, the transfer was to be void and was to revert to his parents, the 
transferors. If the parents died before Fritz, he was to have the property as 
an advancement, to be deducted from his share in his parents’ estate. The 
usufruct income not drawn by the parents was also to be accounted for by Fritz 
as an advancement. 

After much expert testimony, the District Court found the law of Germany 
pertaining to such usufruct agreement to be as follows: 

‘D2. A right of usufruct, once established, is under German law an in rem 
right in property. A person having a usufruct in property has a right: 

“(a) to the enjoyment of the property or, in the case of money or securities, 
to the income from the securities ; 

“(b) to co-possession of the property together with the person holding legal 
title to the property ; 

“(¢) toa voice in the management of the property insofar as the maintenance 
and preservation of the usufructuary’s rights under subsection (a) above are 
concerned ; 

““(d) to prevent the sale or disposition of the property as a result of his right 
to co-possession ; 

“(e) the German Civil Code does not mention whether the usufructuary, for 
the protection of his income, has any voting rights. In the absence of a decided 
case the legal commentaries speculate in three different directions, One posi- 
tion is that the title owner has all voting rights and the usufructuary no vot- 
ing rights whatsoever. The second position is that the title owner has a voting 
right for all measures which have nothing to do with income while the usufruc- 
tuary can vote in regard to income. The third position is that the usufructuary 
has all the voting rights.” 

Under this agreement, Wilhelm and his wife had a usufruct in the Adam Opel 
stock transferred to Fritz. The latter, on October 17, 1931, sold the usufruct 
property to General Motors, in accordance with the contract which Wilhelm 
had with that company. In order to protect the several interests involved, the 
proceeds of the sale were transferred to petitioner, a Swiss corporation acquired 
by Fritz for this purpose. Eventually these funds were used to purchase stocks, 
later transferred to petitioner, in corporations organized under the various 
states of the United States, from which derived the stocks vested by the Alien 
Property Custodian. Fritz owned 97% of the stock of petitioner. Under the 
German law, as found by the District Court, a usufructuary may follow the 
ascertainable proceeds of the original property subject to the usufruct. There- 
fore, the stocks purchased by petitioner with the proceeds of the sale of the 
usufruct property were subject to and were treated as subject to the usufruct 
agreement. 

On June 7, 1935, Fritz placed all but three shares of the capital stock of 
petitioner in a safety deposit box in Zurich, Switzerland, and gave the key 
thereto to Hans Frankenberg, who received it as agent of Wilhelm von Opel. 
Frankenberg had become the managing director of petitioner at Wilhelm’s re- 
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quest in 1982, and exercised control over petitioner’s investments until the vest- 
ing of the property herein involved. By the delivery to Wilhelm’s agent of the 
key to the box containing petitioner’s stock, there was thus transferred to Wil- 
helm possession of the res, subject to the usufruct ; and the usufruct agreement 
was thereby consummated. Fritz also engaged in activities on behalf of peti- 
tioner concerning its investments, but under the guidance of Wilbelm or his 
agent Frankenberg. 

Neither Wilhelm nor his wife ever drew any income from the usufruct. An 
oil lease owned by one of the American corporations whose stock was purchased 
with proceeds from the sale of the Adam Opel shares to General Motors, was 
sold, and the proceeds of that sale used to pay a fine of Wilhelm in Germany. 
ixxpenses of a trip by Wilhelm to South America and one to Hungary were paid 
by petitioner and charged against the income account of Fritz. 

Petitioner owned all of the stock of a subsidiary Hungarian corporation en- 
gaged in the mining of bauxite in Hungary, and in 1939 and 1940 guaranteed a 
loan by a Swiss bank to this corporation for its operations. The loan was repaid 
in November 1942. The United States was at war with Hungary from December 
13, 1941. During October, November, and December 1941, the Hungarian cor- 
poration shipped bauxite to Germany and had a contract to do so until the end 
of 1942. 

In 1942, the Alien Property Custodian vested the stocks held by petitioner in 
several American corporations and all the right, title, and interest of petitioner 
in and to a certain contract with another American corporation. All of the 
stocks had been acquired from the proceeds of the original usufruct property. 

From October 5, 1931, the date of the usufruct agreement, the usufruct 
property was controlled, used, and in all ways handled and directed by Wil- 
helm and his managing agents. The interest of Fritz in petitioner was wholly 
subordinated to that of Wilhelm. Fritz had the bare legal title and the 
right to 20% of the income from the property. Wilhelm is now dead. His wife, a 
daughter, and the son, Fritz, still survive. 

Petitioner was in this Court on the pleadings in this case in Clark v. Ucbersee 
Finanz-Korp., A. G., 332 U. 8. 480. There, it was alleged in the complaint that 
petitioner was not an enemy or ally of an enemy, and that at no time specified 
in the complaint had the property in question been owned or controlled, directly 
or indirectly, in whole or in part, by an enemy, an ally of an enemy, or a na- 
tional of a designated enemy country; that none of the property had been 
owing or belonging to or held on account of or for the benefit of any such person 
or interest. This Court construed these allegations “to mean that the property 
is free of all enemy taint and particularly that the corporations whose shares 
have been seized, the corporations which have a contract in which respondent 
has an interest, and respondent itself, are companies in which no enemy, ally of 
an enemy, nor any national of either has any interest of any kind whatsoever, and 
that respondent has not done business in the territory of the enemy or any ally 
of an enemy.” P. 482. The complaint alleging such facts was held to be 
sufficient as against a motion to dismiss, and the case was sent back for trial. 
Upon the trial, the facts were found as above stated. 

However, from the facts found, it is clear that petitioner for all practical 
purposes was, to the extent of 97%, largely owned, managed, used, and con- 
trolled by Wilhelm von Opel, a national of Germany. The findings demonstrate 
that petitioner was a corporate holding company acquired for the purpose of 
enabling Wilhelm to control and use his property as he saw fit. His interest 
was paramount and controlling. The interest of Fritz was wholly and in reality 
subordinated to Wilhelm’s, except as to the right of Fritz to receive 20% of 
the income from the usufruct property. Petitioner was neutral in name only. 
Its enemy taint was all but complete because of the predominant influence and 
control of Wilhelm. Wilhelm had and used the substance, while Fritz had the 
bare legal title: and such right as this gave Fritz, he exercised or failed to 
exercise in complete subordination to the will of his father. We agree with 
the Court of Appeals when it said: 

“This case does not involve a diluted ‘taint’: it involves the ownership by 
enemy nationals of the economic benefits of American business.” 191 F. 2d 
at 328. 

Before 1941 the property here involved could not have been vested, because 
this petitioner was a corporation of a neutral country, Switzerland, unless such 
corporation was shown to be doing business in an enemy country or in the coun- 
try of an ally of an enemy. Behn, Meyer & Co. v. Miller, 266 U. S. 457; Clark v. 
Uebersee Finanz-Korp., A. G., supra. But on December 18, 1941, Congress 
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amended the Trading with the Enemy Act by the passage of the First War Powers 
Act, 1941, 55 Stat. 839, and gave respondent power to vest any property or in- 
terest of any foreign country or national thereof in said property. However, 
under § 9 (a) of the Trading with the Enemy Act, one not an enemy, as defined 
n § 2 of said Act, can recover any interest, right, or title which he has in the 
property so vested. As construed by this Court in Clark vy. Uebersee Finanz- 
Korp., A. G., supra, § 2 included in the word “enemy” all corporations affected 
with an “enemy taint.” * Since we find petitioner to be so affected because of 
the direct and indirect control and domination by an enemy national, Wilhelm von 
Opel, petitioner cannot recover under § 9 (a). 

It is suggested that there must be proof of the actual use of the property 
for economic warfare against the United States before it can be vested. The 
crucial fact is not the actual use by an enemy-tainted corporation of its power 
in economic warfare against the United States. It is the existence of that 
power that is controlling and against which the Government of the United States 
may move. The Government does not have to wait for the enemy to do its 
worst before it acts. Cf. Miller vy. United States, 11 Wall. 268 at 306. 

As the District Court said, it would be difficult “to find a stronger case of 
enemy taint in vested property short of full ownership by an enemy than exists 
n this case. The neutral aspect of ownership in the property is insignificant 
* . $2 F. Supp. at 606, 

In view of the decision today in Kaufman v. Societe Internationale, No. 172, 
consideration must be given to an effort of petitioner to open the case for the 
assertion of the rights of Fritz von Opel. 

Petitioner attempted at the end of the litigation in the District Court to have 
the case reopened for the purpose of asserting and establishing the nonenemy 
status of Fritz von Opel. Because of the failure to diligently and timely assert 
the interest of Fritz, the District Court refused to reopen the case for further 
onsideration of such separate interest. 

The judgment of the Court of Appeals is affirmed as to petitioner, but in 
view of the novel holding in Kaufman, the Court is of the opinion that its deci 
sion in Hormel %. Helvering, 312 U. 8. 552, is applicable. We accordingly vacate 
the judgment of the court below and remand the cause to the District Court for 
consideration, in the light of Kaufman and this opinion, of any application that 
may be made on behalf of Fritz von Opel within 30 days from the date of remand, 
and in all other respects the judgment is 

Affirmed. 

Mr. Justice CLARK took no part in the consideration or decision of this case. 

Mr. Winson. To continue my prepared statement. As the result of 
conferences held in London last year, the Allies and Switzerland ad- 
justed the remaining differences which existed between the two na- 
tions over terms of the Washington accord, with the exception of the 
Interhandel case. You will remember that I have told you that the 
Swiss Government claimed that, under and by virtue of the accord, 
the obligation rested upon the United States to return the General 
Aniline stock to our client, but that the United States disagreed. 
After the implementation of the London conference by the signing 
of appropriate agreements, the Swiss Government again communi- 
cated by note with the American Government, showing the renewal 
of the former’s interest, diplomatically in its national’s controversy 
over here. I understand that while the Swiss did not call for arbi- 
tration of the controversy, they hinted at it as a likely step, and my 
personal belief is that the demand will be inevitable if the affair is 
not otherwise concluded. 


1 We note that Congress has provided a similar test of enemy ownership or control where 
the claim is for a discretionary administrative return of vested property. The President's 
power to return such property is conditioned upon his finding that the owner who has 
filed a claim is not “a foreign corporation or association which at any time after December 
7, 1941, was controlled or 50 per centum or more of the stock of which was owned by [a 
citizen or subject of a nation with which the United States has at any time since December 
7, 1941, been at war, and who on or after December 7, 1941, and prior to the date of the 
enactment of this section, March 8, 1946, was present in the territory of such nation.]" 


50 U. S. C. App. § 32 (a) (2) (EB). The courts should not go further thap Congress. 
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Gen. William J. Donovan, whose firm also is counsel for Interhan- 
del, and who is associated with us in various phases of the case, has 
rendered an opinion in favor of the Swiss in this international phase, 
and has outlined that the right to arbitration exists in this instance. 
I hold a copy of this opinion in my brief bag, and I understand that 
General Donovan has sent copies to the committee. 

Senator Dirksen. What is the status of the case in the district 
court at the present time? Is it set for another hearing, or is it set 
for the return of any writs that have been issued ? 

Mr. Wirson. The main proceeding was sort of sidetracked by rea- 
son of our inability to comply with an order of Judge Laws to pro- 
duce the records of this banking concern known as Sturzenegger & Co. 

We contended that we had no control, as the rule requires the con- 
dition precedent over these records. Despite that contention, Judge 
Laws ordered that we should produce them. 

Now, in Switzerland the matter of banking secrets is as sacred to 
those folks over there as is our lawyer and client privilege, preacher 
and parishioner, doctor and patient, and so the Swiss Government, 
hearing that the agents and authorities of the Department of Justice 
were coming to Switzerland in 1950 to examine the reports of our 
corporation and, pursuant to Judge Laws’ order, to examine the rec- 
ords of the Sturzenegger Bank, the Swiss federal attorney confis- 
cated by formal nominal seizure the records of the bank. 

After the gentleman from the Department of Justice had inspected 
our records and, as I indicated earlier, taken some 70,000 microfilms 
and had returned to this country, a motion to dismiss was filed upts 
the grounds that under the Federal rules of civil procedure we had 
not complied with the order of the court, and we were accused by the 
Office of Alien Property of having inspired the seizure of the Sturze- 
negger papers by the Swiss governmental authorities. 

Upon the making of that contention by the Government to Judge 
Laws, he ordered the special master to conduct specific proceedings 
to inquire into the legality of the seizure by the Swiss federal attorney 
and to inquire into the good faith of the plaintiff in respect to the 
seizure. 

Thus we went off into an excursion which has taken nearly 2 years. 
We brought experts over here from Switzerland to testify to the Swiss 
law upon the subject. We had voluminous briefs. I recall both sides 
wrote 500 typewritten pages of briefs before the master on the facts 
and upon the law. 

The special master made his report and made a supplemental report, 
both of which were 100 percent in our favor. They exonerated us 
from the accusation of that phase and he found that the Swiss author- 
ities acted completely lawfully in making the seizure. 

Senator Dirksen. The special master’s jurisdiction was confined 
only to those two points? 

Mr. Wurson. No, sir. He has been previously appointed and his 
appointment is almost as broad as that of the judge in the situation. 
He cannot vary the terms of the order of reference, and there are 
1 or 2 other limitations upon him, but he is to preside for practical 
purposes as a Federal judge would in this case. 

After the special master had filed this report and I filed a motion 
to have the report confirmed, the Alien Property Office filed excep- 
tions to the report and renewed an argument that they had made ear- 
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er to the effect that whether or not we were in good faith or bad 
faith, our sheer and mere inability to comply with the order of Judge 
Laws was sufficient to justify his dismissal of the case. 

The matter came on for argument before Judge Laws and was 
argued for 5 or 6 days and again voluminously briefed. 

The upshot of Judge Laws’ decision was that he confirmed the mas- 
ter’s report in its entirety. He found that we had acted completely 
n good faith. He found that the Swiss authorities had acted com- 
p sletely in accordance with the laws of Switzerland. But then he took 

up this alternative position of the Government and accepted the theory 
that even though we were completely blameless and even though it 
did not lie in our own personal power to produce the papers because 
it was clear by now that the seizure of the papers by the Swiss Govern- 
ment had certainly deprived us of control over them if we ever had 
control over them, despite that situation, Judge Laws in an opinion of 
some 25 or 26 pages, which he himself said enunciated the principle in 
American juris prudence for the first time, dismissed, ordered the dis- 
missal of this case. He gave us from 3 to 4 months before saying that 
he would enter his order of dismissal. He gave us that opportunity 
to get the papers, 

During that period of time which began to run on February 19 of 
this year, we proceeded to reapply to the Swiss governmental author- 
ties for the release of the papers. We applied first in accordance with 
administrative procedure at Switzerland to the Swiss federal attorney, 
who denied our application. 

I should add parenthetically that he had indicated earlier when he 
had earlier denied our application some 2 years ago that he would 
be willing to consider releases of individual papers provided the own- 
ers of the banking secrets, the customers of the bank would present 
waivers, Which is a well-known situation in Switzerland. 

After the federal attorney had denied our petition, in March I think 
it was of this year, we then appealed to his superior who is the head 
of the Federal Department of Police and Justice of Switzerland, Dr. 
Feldman, Dr. Feldman likewise denied our application. 

These applications were denied by the reiteration of the Swiss 
policy of haure ing strictly the banking secrecy which is of such 
importance to Sw itzerland and over the centuries has been of im- 
portance to businessmen all over the world and in international 
transactions. 

We then appealed to the Federal Council. 

Mr. Chairman, and gentlemen, I am sure you remember that in 
Switzerland the Federal Council is the government body. There 
are 7 federal councilors. The head of each of the federal depart- 
ments is a federal councilor. One of them is elected annually or 
every 2 years, and I forget which, as the President of Switzerland, 
but he is more nominal than real. It is the Federal Council which 
functions. 

We applied to the Federal Council as the next and last executive 
step in appeal, and the Federal Council very recently, I regret to 
say, denied our appeal, again reiterating that Swiss policy on the 
subject. 

In Switzerland, unlike the procedures in this country, there is 
no judicial review of federal executive action. There is no further 
administrative action in Switzerland. Consequently, confronted with 
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that situation, we began the tedious process of soliciting waivers from 
the bank’s customers whose papers are sought to be, required to be 
produced, and we have had what we think is very good success in 
the obtaining of waivers. We have submitted those waivers to the 
Swiss federal attorney who must screen the related documents now 
to determine whether and how many and which ones of the documents 
may be made available to us so that we may, in turn, make them 
available for inspection by the United States Government. 

Now, the first deadline we had under Judge Laws’ decision of 
February 19, 1953, was June 15. Prior to June 15 we had received 
the decisions of the federal attorney and the Federal Department 
of Police and Justice. We were awaiting the decision of the Federal 
Council. 

Having had no success with the two lower echelons, we began the 
tedious task of selecting waivers. We made those representations 
to Judge Laws, as a result of which he extended the time until July 15. 
in that month’s interim the decision of the Federal Council came 
down and the responses to our solicitations for waivers began coming 
in, and the processing of those waivers to the office of the federal 
attorney had been begun. 

With that situation in mind, we planned to seek a further extension 
of time from Judge Laws. The court is in the summer recess. As 
you know, our Federal judges here sit for 2 weeks apiece during 
the summer period. Judge Laws’ regular term is some time in 
September. Not wishing to file motion for an extension of time to 
take advantage of the summer situation without consulting the court, 
I arranged with my opponent in the Office of Alien Property to 
meet with Judge Laws prior to the 15th and informed Judge Laws 
of what we were doing and had done and expected to do. He indi- 
cated that he would not be available on the 15th of July and would 
be out of town. He left unsettled the time when he would be able 
to hear our motion, which motion seeks an extension of time until 
the 15th day of September, in order to comply with the order of 
the court. 

We have sent in those motion papers, supported by the affidavit of 
my Swiss lawyer associates, that we expect to make high progress by 
that time. Perhaps our task will not be completed, but we think that 
by that time we will have made such a showing that it will be only 
reasonable that we may have further time. 

That, sir, explains the situation. 

Senator McCarran, Mr. Chairman, as an old practitioner in the 
law, L see a fertile field for lucrative fees. 

Mr. Wixson. Senator, let me say this to you. I have been in this 
case for 12 years. Some people have accused me of perpetuating 
Jaundice against Jaundice. 

Mr. Townsenv. What about me? I would be glad to. 

Senator Dirksen. Of course, the instant question here now, and I 
presume you are prepared now to make some comment on it, is that we 
have before us a legislative proposal designed to liquidate these prop- 
erties if we can, and convert them to cash and let the litigants pro- 
ceed against the cash which will be trusteed in the Federal Treasury. 
That involves, of course, a question of policy, whether that should be 
done, and secondly, whether the Congress can morally and constitu- 
tionally pursue that course. 
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Those are the instant questions that are before us. 

lr. Winson. Yes, sir. 

Senator Dirksen. You are prepared, I take it, to give us now your 
observations ? 

Mr. Witson. I am, sir. I have tried your patience, I know, with 
this long statement. 

Senator Dirksen. No, because we were glad to have the foundation. 

Mr. Wixson. I would like at this moment or in a few moments to 
round out this factual statement with a brief return to the interna- 
tional scene. I have about a page and a half of that and then I will 
come to the constitutional question. May I proceed, sir? 

Senator Dirksen. Yes, sir. 

Mr. Wiuison. As the result of conferences held in London last year, 
the Allies and Switzerland adjusted the remaining differences which 
existed between the two nations over terms of the Washington Ac- 
cord, with the exception of the Interhandel case. You will remember 
that I have told you that the Swiss Government claimed that, under 
one by virtue of the Accord, the obligation rested upon the United 

States to return the General Aniline stock to our client, but that the 
United States disagreed. After the implementation of the London 
conference by the signing of appropriate agreements, the Swiss Gov- 
ernment again communicated by note with the American Government, 
showing the renewal of the former’s interest, di plain itically, in its 
national’s controversy over here. 

I understand that while the Swiss did not call for arbitration of the 
controversy, they hinted at it as a likely step, and my personal belief 
is that the ‘demand will be inevitable if the affair is not otherwise con 
cluded. Gen. William J. Donovan, whose firm also is counsel for In 
terhandel, and who is associated with us in various phases of the case, 
has rendered an opinion in favor of the Swiss in this international 
phase, and has outlined that the right to arbitration exists in this in 
stance. I hold a copy of this opinion in my brief bag and I understand 
that General Donovan has sent copies to the committee. 

Senator Dirksen. He has sent us three copies and there is a copy 
here and, unless there is objection, I assume that this ought to be made 
a part of the record. 

Mr. Witson. I am grateful to you, Mr. Chairman. 

(The opinion referred to follows :) 


OPINION LETTER TO INTERHANDEL RE APPLICATION OF THE WASHINGTON AccorD TO 
PROPERTY OF INTERHANDEL VESTED BY THE ALIEN PROPERTY CUSTODIAN 


DoNOVAN LEISURE NEWTON & IRVINE, 
New York 5, N. Y., April 16, 1953. 
Re Interhandel. 


INTERNATIONALE INDUSTRIE-UND HANDELSBETEILIGUNGEN, A. G. (INTERHANDEL), 
Peter-Merian Strasse 19, Basel, Switzerland. 

Dear Srtrs: You have requested our opinion whether the Swiss Government 
may require the Government of the United States to arbitrate certain matters 
in dispute between the two governments involving the right of the Swiss Gov 
ernment to demand and receive a return of certain of the assets of Societe Inter- 
nationale pour Participations Industrielles et Commerciales 8. A. (hereinafter 
referred to as Interhandel or Chemie). The assets in question consist of capital 
stock of the General Aniline & Film Corporation (hereinafter referred to as 
GAF) and monies on deposit in the United States which had been seized by the 
Alien Property Custodian in 1942 and 1943. 


38158—53——-7 
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CONCLUSION 


For the reasons hereinafter stated, we are of the opinion that the Swiss Gov- 
ernment has the right to demand the return of all of the assets of Interhandel 
seized by the Alien Property Custodian and, if its demand is refused, to resort 
to arbitration by an impartial international tribunal. 


A. PRIOR EVENTS 


Pursuant to certain decrees issued by the Swiss Federal Council in 1945, the 
Swiss Compensation Office (hereinafter referred to as SCO) was directed to 
block property, a decisive interest in which was directly or indirectly possessed 
by some natural or judicial German person. The SCO investigated Interhandel 
in June and July of 1945 and concluded that Interhandel was a ‘Swiss corpora- 
tion” and that no block should be imposed. However, in deference to Ailied 
urgings that conclusive proof of German interest in the company had been dis- 
covered in Frankfurt, the Swiss Government ordered the SCO to impose a pro- 
visional block which was accomplished on October 30, 1945. From November 
1945 to February 1946 a second investigation of Interhandel was conducted by 
the SCO. The findings of the first investigation were confirmed ; the provisional 
block, however, was coutinued. 

On May 25, 1946, the Swiss-Allied Accord (hereinafter referred to as the 
Accord and annexed hereto as appendix A) between the United States, the United 
Kingdom and France on the one hand and Switzerland on the other hand was 
cosummated, The Accord provides that the SCO shall pursue and conrplete its 
investigation of property in Switzerland owned or controlled by Germans in 
Germany and liquidate such property. In performing this function, however, 
the SCO was directed to operate in close cooperation with a joint commission 
to be composed of a representative of each of the four signatory governments. 

The Annex to the Accord provides that if the Joint Commission should dis 
agree with a decision of the SCO, or if the party in interest so desires, the mat- 
ter may within one month be submitted to a Swiss Authority of Review. If 
the Joint Commission disagrees with a decision of the Swiss Authority of Review 
concerning a matter covered by the Accord or Annex or their interpretations, 
the Allied Governments may within one month submit the difference to an 
Arbitral Tribunal to be composed of one member designated by the Allied Gov- 
erninents, one member designated by the Swiss Government and one member 
to be selected by the four Governments.’ The Accord and Annex make clear 
that decisions rendered by the SCO, the Swiss Authority of Review, and the 
Arbitral Tribunal shall be binding unless appealed from. 

Article IV (1) of the Accord provides : 

“The Government of the United States will unblock Swiss assets in the United 
States. The necessary procedure will be determined without delay.” 

Article VI of the Accord provides: 

“In case differences of opinion arise with regard to the application or inter- 
pretation of this Accord which cannot be settled in any other way, recourse 
shall be had to arbitration.” 

On October 7, 1947, the Joint Commission filed its comments on the SCO 
report of its investigation of interhandel. New evidence wus submitted to the 
SCO by the Joint Commission by memorandum of October 31, 1947. The SCO 
replied on November 13, 1947 

In the Fall of 1947 an appeal taken by Interhandel on December 7, 1945, from 
the provisional blocking order was pending before the Authority of Review. 
rhe Joint Commission declined an invitation by the Swiss Authority of Review 
to participate in the appellate proceeding “pending investigation of the case 
(by the Joint Commission) according to the Accord.” On January 5, 1948, the 
\uthority of Review affirmed the findings of the SCO and removed the block. 
The Allied Governments did not request that the decision be submitted to the 
Arbitral Tribunal provided for in the Annex. 

Accordingly, on May 4, 1948, the Swiss Government demanded that the United 
States secure the return of Interhandel assets physically located in the United 


] 
I 


States. These assets consisted of certain bank accounts and over 90 percent 
of the capital stock of GAF,. Purporting to act under section 5 (b) of the 
frading With the knemy Act, the Alien Property Custodian had in 1942 and 
1945 vested the principal portion of these assets in himself. 





1 Subsequently, the Governments agreed that the third member of the Arbitral Tribunal 
might be selected by the first two arbitrators. 
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An exchange of notes then occurred between the Swiss Government and the 
United States Department of State. The State Department refused to return the 

ssets, taking the position that the decision of the Authority of Review had no 
effect on the assets in question because its decision was not an appeal taken under 
the terms of the Accord and, in any event, was only applicable to property located 
in Switzerland. The State Department further urged that the United States 
undertaking to unblock Swiss assets in the United States did not apply to prop- 
erty in the United States which was vested or subject to vesting pursuant to the 
Trading With the Enemy Act or in which the American Government asserted an 
enemy taint. 

The efforts of the Swiss Government to resolve the difference in the interpreta 
tion of the Accord by means of diplomacy having temporarily failed, in October 
1948 Interhandel instituted suit under section 9 (a) of the Trading With the 
Enemy Act. One pretrial matter, of particular importance here, has already heen 
decided. Certain stockholders of Interhandel, asserting their nonenemy chur- 
acter and that their interest in the assets was separate from and not adequasely 
protected by Interhandel, moved to intervene. Both the trial court and the Court 
of Appeals ruled that such intervention was improper, but the Supreme Court of 
the United States reversed. On April 7, 1952, the Court construed the Trading 
With the Enemy Act so as to permit nonenemy stockholders of Interhande! to 
recover a proportionate share of the assets even though it should eventually be 
determined in the suit brought by Interhandel that Interhandel itself was not 
entitled to recover. 

On August 29, 1952, an Agreement was entered into between the United States, 
France, and the United Kingdom, and Switzerland “concerning German property 
in Switzerland” (hereinafter referred to as the 1952 Agreement). Paragraphs 
2 and 3 of Article 1 of the 1952 Agreement provides: 

“When payment into the designated account is made, the obligations of all 
parties to the Washington Accord with respect to German assets in Switzerland 
which are owned by persons who are resident in the German Federal Repnthlic 
and in the Western Sectors of Berlin shall be regarded as discharged and the 
provisions of the Accord and the Annex thereto shall cease to have effect with 
respect to such assets, and the claims of the Three Governments and of the goy 
ernments on whose behalf they are acting to such assets shail be regarded a 
finally settled. 

“The provisions of this agreement shall be without prejudice to the position of 
any country, party to this agreement, respecting the application, interpretation 
and fulfillment of such provisions of the Washington Accord as are not affected 
by this agreement.” 

By note of August 28, 1952, the Allied Governments stated that the term “Ger- 
lan property in Switzerland” (as used in the Swiss-German Agreement of Angust 
26, 1952, which served as a basis for the 1952 Agreement) did not include prop 
erty within the jurisdiction of any country which was at war with Germany 
during World War II, whether or not held by any natural or juridical person in 
Switzerland. By notes of the same date, the governments concurred in the nropo- 
sition that the 1952 Agreement did not resolve past disagreements with respect 
to Articles IV and VI of the Accord. Further, the Swiss Government agreed to 
take into account American interests, where they amounted to 25 percent or more, 
in companies having German property in Switzerland, provided that the Uaited 
States accorded comparable protection to similar Swiss assets under the juris- 
diction of the United States. The Swiss expressed the firm hope that the Amer 
can authorities would protect such Swiss interests without the need of judicial 
procedure in each case. 





B. CONFLICTING POSITIONS OF THE TWO GOVERN MENTS 


The Swiss Government has repeatedly demanded the return of the property of 
Interhandel which had been vested by the Alien Property Custodian 


} ; A De In suppor 
of their demand the Swiss Government in substance took the position that the 
United States under Article IV of the Accord agreed to unbloek Swiss Assets 
in the United States, that the assets in question were in fact Swiss assets and 
that the United States was precluded from denying their Swiss chanerhan i. 
reason of the decisions of the SCO and the Swiss Authority of Review In view 
of the fact that the United States Government, through its State Departm nt 
has refused to return these assets, a closer analysi ' 2 


. s of the respective positions 
taken by the two governments is in order. 
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1. The United States Position 

The crux of the American argument lies in two basic contentions, the first 
relating to the decision of the Swiss Authority of Review, and the second relating 
to Article 1V of the Accord. 

(a) Effect of Decision of Swiss Authority of Review.—First, the United States 
urges that the decision by the Swiss Authority of Review has no effect on the 
issets in question. The American Government claims that the decision was 
not rendered under the Accord and, further, that even if the decision had been 
so rendered, it would nevertheless have no binding effect. 

In suppert of its position that the decision by the Swiss Authority of Review 
was not rendered under the Accord, it is asserted that the decision resulted from 
an appeal by Interhandel from a provisional blocking order by the SCO pursuant 
to a Decree of the Swiss Federal Council and was not the result of an appeal by 
the Joint Commission or an interested party as provided for by the Accord. 
The points are made that the appeal was filed before the Accord was signed, 
that any collaboration between the Joint Commission and the SCO occurred as 
the result of a separate proceeding initiated by the Commission under the Accord, 
that at the time of the Appeal, the Joint Commission advised that inasmuch as 
ihe case was still “before” it, the Commission could not participate in the appeal 
and that the appeal could have no effect on proceedings pursuant to the Accord 
undertaken at the instance of the Joint Commission. 

In support of its position that even if the decision had been rendered under the 
Accord it could nevertheless have no binding effect on the assets in question, 
the American Government asserted that no decision under the Accord could 
affect the disposition of property which the United States Government had the 
power to seize. The points are made that the Accord itself refers repeatedly to 
property in Switzerland owned or controlled by Germans in Germany and not 
to property located elsewhere, that the authority of the negotiators of the 
Accord (and particularly the American negotiator) was limited to property in 
Switzerland, that during the course of negotiations it was made clear by the 
American negotiator that a decision of the Interhandel case under the Accord 
could not affect the assets in question, and that the Accord has been so 
implemented. 

(b) Interpretation of Article IV of the Accord.—The second basic contention 
of the United States relates to Article IV of the Accord and not to the decision of 
the Swiss Authority of Review. The American Government claims that Article 
IV merely provides for the establishment of a procedure for the unblocking of 
Swiss assets in the United States which were not vested or subject to vesting 
under the Trading With the Enemy Act and in which the American Government 
did not assert the existence of a direct or indirect German interest. 

In support of its position that Article IV relates only to funds subject to freez- 
ing controls and not to property vested or subject to vesting under the Trading 
With the Enemy Act, it is asserted that the word “unblock” has a limited and 
technical meaning, that the negotiators made clear that their concern was re 
stricted to Swiss funds which had been frozen in the United States, that the 
authority of the negotiator of the United States did not extend to assets vested or 
subject to vesting under the Trading With the Enemy Act, and that the imple- 
mentation of Article IV of the Accord took the form of an agreement between the 
Treasury Department and the Chief of the Swiss Federal] Political Department 
which covered only assets which had been “frozen” as distinguished from 
“‘vested.” 

It is pointed out that under the last-mentioned agreement between the Treasury 
Department and the Chief of the Swiss Federal Political Department, the Swiss 
Government was precluded from certification of assets deemed by the American 
Government to be German tainted. The American Government also urges that 
its negotiator was not authorized to dispose of assets already subject to the 
seizure power of the United and that the Accord could not, under the constitu- 
tional laws of the American Government, be construed so as to override American 
statutes explicitly providing for the disposition of such assets. 


>. The Swiss Position 

In opposition to the American argument, the Swiss rely upon the simple propo- 
sition that Article IV of the Accord stipulates in broad terms that the United 
States will “unblock Swiss assets in the United States’ and that the assets in 
question must be accepted by the United States as “Swiss” by reason of the deci- 
sion of the Swiss Authority of Review that Interhandel was a Swiss-controlled 
corporation, 
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a) Effect of Decision of Swiss Authority of Review.—In regard to the Ameri 

claim that no decision by the Swiss Authority of Review, even though ren- 

<i under the Accord, can affect property in the United States, the Swiss rep] 

the stock certificates representing Interhandel’s ownership in GAF are 

ited in Switzerland and that a debatable question involving dual situs is 

erefore presented. Moreover, it is entirely conceivable that even if the GAF 

did not constitute property in Switzerland owned or controlled by Ger 

nus in Germany within the meaning of the Accord, the decisions by the SCO 

the Swiss Authority of Review in respect of the Swiss character of control 

he ownership of its GAF stock might, nevertheless, be binding on the United 

tes. This obligation to accept the decisions as conclusive would arise on 

eneral principles of collateral estoppel and would stem from a finding that the 

d States participated in proceedings wherein the matter was necessarily 
etermined in the course of disposing of a different matter. 

There seems little reason to conclude, however, that the Swiss Government 

be forced to rely upon principles of collateral estoppel in asserting that 
he decisions by the SCO and Swiss Authority of Review are determinative. On 
the contrary, the Swiss contention that the decisions were rendered under the 
of the Accord appears to be supported by the facts. 

There can be no question but that all parties concerned proceeded upon the 

isis that the SCO’s investigation of Interhandel was being conducted in con 
formity with the Accord. If the situation had been otherwise, it would seem 

at the Joint Commission could not have participated in the investigation and 
the American Government, in its memorandum of June 18, 1947, would not have 

ted that under the terms of the Accord and Annex the Interhandel matter 
would have to be dealt with through the Joint Commission rather than directly 
with the United States. Moreover, when Interhandel appealed to the Swiss 
\uthority of Review, the reason given by the Joint Commission for not partici- 
pating in the appellate proceeding was that it had not completed its investigation, 
No contention was made that the investigation had not been conducted under the 
Accord.” 

Similarly, we think there is no merit in the American claim that the decision 
by the Swiss Authority of Review is not binding because it resulted from an 
ippeal by Interhandel. Article I (4) of the Accord specifically provides that 
“interested private persons shall have a right of appeal against the decision of 
the Swiss Compensation Office.’ A provision of like effect is also found in 
\rticle III of the Annex. 

With respect to the binding effect of the decision, there remains the possibility 
that the appellate proceedings might be claimed to be invalid because the Joint 
Commission had not completed its investigation of this matter. This appears to 
us to be adequately answered by the fact that the Joint Commission made no 
application to the Swiss Authority of Review to stay its proceedings and did not 
seek to refer the matter to the Arbitral Tribunal provided for in Article III of 
the Annex. 

‘The American contentions with respect to the authority of the negotiators and 
the constitutional limitations placed upon them in regard to the asserted overrid 
ing of American statutes appear to be addressed equally to the effect of the deci- 
sion of the Swiss Authority of Review and to the interpretation of Article IV. The 
answers to these contentions, therefore, will be dealt with at the conclusion of 
the following section 2 (b). 

(b) Interpretation of Article IV of the Accord.—To the American contention 
that property in the United States vested or subject to vesting under the Trading 
With the Enemy Act falls without the terms of Article IV, the Swiss reply that 
no provision of the Article or of the Accord excludes such property. The Swiss 
deny that the word “unblock” has a technical meaning and is restricted to 
“frozen” assets.’ The Swiss Government states that in the records of the nego- 
tiations leading to the Accord, it can find no trace of verbal declarations by the 
United States representative, on the strength of which a decision by the SCO 





= Nor could the United States urge such a position in face of Article TI of the Accord 
which provides expressly that the SCO “shall pursue and complete its investigations of 
property” in Switzerland. Thus both the United States and Switzerland contemplated that 
the SCO investigations of German property under the February 1945 Swiss Blocking 
decree were recognized by the Accord. 

* Support for this position can be inferred from the State Department's publication of 
the Accord, at which time it stated that as a reeult of the Accord blocking of Swiss assets 
was no longer “necessary to control possible dangerous activities and cloaking onerations” 
sinee the Accord “provided cooperative methods of eliminating these dangers.”’ State Dept 
Bull, v. 14, pp. 1101, 1168. 
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or the Swiss Authority of Review in the Interhandel case could have no effect 
on the vesting of the stock of GAF. In regard to this latter matter, some addi- 
tional comment is in order. 

In the first place, the United States cannot properly urge its construction of 
the Accord as not affecting GAF assets by citing oral declarations to this effect 
made by American negotiators during the course of the Allied-Swiss negotiations. 

It is a well settled rule of treaty construction that such oral declarations can- 
not be relied upon in «scertaining the meaning of treaty provisions unless it can 
be shown that such declarations were communicated to the government of the 
negotiator or to its ratifying body.’ By the same token the United States cannot 
now urge that the term “Swiss assets” was intended to refer only to assets 
‘frozen” by the Treasury. If such a limitation had been intended, Article IV of 
the Accord should have so stated. It is well recognized that unless otherwise so 
provided, words used in international agreements are to be construed in their 
normal generally accepted meaning and not in any local or technical sense.* 

Moreover at the time the Accord was consummated, the American Government 
had established in its courts that Section 5 (b) of the Trading With the Enemy 
Act authorized the Atien Property Custodian to vest any property in the United 
States owned by any foreign national. Thus, all Swiss property in the United 
States, whether or not enemy tainted, was vested or subject to vesting and the 
American effort to distinguish between “frozen” property and assets ‘vested or 
subject to vesting” is entirely illusory. 

The American Government urges that the exchange of letters of November 22, 
146, between the Chief of the Swiss Federal Political Department and the U. 8. 

reasury Department providing for the “defrosting” of certain Swiss assets in the 
United States constiiutes an interpretation which “follows the intent of the 
negotiators of the Accord.” If this argument has any pertinency, we assume it 
must be intended to refer to a principle enunciated by various tribunals to the 
effect that if the language of a treaty is vague or ambiguous, the tribunal will 
give consideration to subsequent implementation as agreed between the parties, 
as an aid in the interpretation of such language. 

We think it is clear that such a principle is not applicable to this case. The 
language of Article IY of the Accord is not ambiguous within the meaning of that 
principle. Moreover, the principle is applicable only if the circumstances of 
the implementation are such that both parties can be said to have exressed a 
common interretation of language which may be considered ambiguous. In this 
case we understand that the Chief of the Swiss Federal Political Department 
was unable to obtain from the Treasury Department the right to certify any 
Swiss assets excepting only those in effect which were designated by the Ameri- 
can Government, and that the Treasury Department insisted that it would sign 
no agreement which would give the Swiss the right to certify any Swiss assets 
which the United States deemed to be German “tainted.” Under these circum- 
stances we cannot believe that the Swiss Government can be said to have con- 
curred in any interpretation of Article IV, by virtue of the exchange of letters 
of November 22, 1946 

To the American contention that property in the United States asserted by 
the American Government to have a direct or indirect German interest also falls 
without the terms of Article IV, the Swiss again reply that nothing in the 
Article so provides. The Swiss point to Article VI of the Accord which specifi- 
cally states that differences of opinion regarding the “application” of the Accord 
shall be settled by arbitration. Obviously, whether or not the assets in question 
are “Swiss” and thus must be unblocked by the American Government pursuant 
to Article IV involves the “application” of the Accord. Thus, the American 
position that Article IV should be so construed as to grant it authority unilater- 
ally to determine whether or not assets are “Swiss” also seems untenable. 

At the time the Accord was consummated, the American Government had 
taken the position in its courts that no foreign national could recover assets by 
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* Arizona vy. California, 292 U.S. 3841, 359-60 (1934). 

5 Geofroy Vv. Riggs, 133 S. 258 (1890). In the course of its opinion the Court stated 
(at page 271): 

“It is a general principle of construction with respect to treaties that they shall be 
liberally construed, so as to carry out the apparent intention of the parties to secure equal- 
ity and reciprocity between them. As they are contracts between independent nations, in 
their constructin words are to be taken in their ordinary meaning, as understood in the 
public law of nations, and not in any artificial sense impressed upon them by local law, 
unless such restricted sense is clearly intended.” 

See also PCIJ decision interpreting ILO Convention on Night Work of Women, III Hud- 
son, World Court Reports 99, 108-9 (1938). 
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suit under section 9 (a) of the Trading With the Enemy Act. In Clark y., 
Uebersee Finanz-Korporation, A. G., this position was accepted by the District 
Court for the District of Columbia, which on September 24, 1945, dismissed a 
suit brought under section 9 (a) solely on the basis that the claimant was a 


Swiss corporation. This decision stood unimpeached on May 25, 1946, when the 
Accord was signed. Viewed in this light, the position later taken by the Ameri- 
can Government in its diplomatic correspondence that Article IV contemplated 
that private claimants would be required to seek redress in the American courts 
seems wholly unrealistic. 

The United States Government contends that the authority of its negotiators 
of the Accord was limited, both by the terms of paragraphs C and A of Article 6 
of the Paris Agreement on Reparation of January 24, 1946, and by existing 
statutes of the United States regulating the seizure and disposition by the United 
States of enemy property. 

The cited provisions of the Paris Agreement are as follows. Article 6, para- 
graph C, states: 

“German assets in those countries which remained neutral in the war against 
Germany shall be removed from German ownership or control and liquidated or 
disposed of in accordance vith the authority of France, the United Kingdom, and 
the United States of America, pursuant to arrangements to be negotiated with 
the neutrals by these countries.” 

In the same Article, in paragraph A, it is stated: 

“Bach Signatory Government shall, under such procedures as it may choose, 
hold or dispose of German -nemy assets within its jurisdiction in manners de- 
signed to preclude their return to German ownership or control * * *.” [Italic 
supplied. } 

in our opinion neither of the above-quoted paragraphs of the Paris Agreement 
can fairly be said to carry any such inference as is attributed to them by the 
United States Government. Of course, it was the objective of the Paris Agree- 
nent to remove German assets in neutral countries from German ownership or 
control. However, the abo: quoted paragraph C expressly provides that this 
was to be accomplished pursuant to arrangements to be negotiated with such 
neutrals. In the case of Switzerland, such arrangements were subsequently 
negotiated and resulted in the Accord. Obviously it was contemplated that the 
neutrals would require some quid pro quo in order to liquidate and turn over 
German assets over which they had jurisdiction. The instant dispute concerns 
among other things the interpretation of the quid pro quo given to the Swiss 
under Article IV of the Accord, and there can be no inference under this para- 
graph C that the negotiators did not have authority to provide the consideration 
which would induce the Swiss Government to execute the Accord. It clearly 
appears to us to be a matter for agreement or arbitration whether or not 
particular assets in the United States are in fact Swiss assets which are required 
to be returned to the Swiss. It is wholly illogical to assert that the Paris Agree- 
ment, as well as the statutes of the United States, would be violated unless the 
United States arrogated to itself the right to determine unilaterally that the 
assets are German and not Swiss. The same answer applies with equal force to 
the above quoted paragraph A of Article 6 of the Paris Agreement. 

The United States also contends that the authority of its negotiators was 
limited by American statutes relating to the return of enemy property, and that 
neither the negotiators nor the Accord could override these statutes. This 
argument appears to refer to section 12 of Public Law No. 896 of July 3, 1948, 
which amended the Trading With the Enemy Act of October 6, 1917, as amended, 
by adding the following section: 

“Sec. 39. No property or interest therein of Germany, Japan, or any national 
of either such country vested in or transferred to any officer or agency of the 
Government at any time after December 17, 1941, pursuant to the provisions of 
this Act, shall be returned to former owners thereof or their successors in 
interest, and the United States shall not pay compensation for any such property 
or interest therein. * * *” 

In our view there is no merit in these references to American statutes for two 
reasons. First, because the argument necessarily rests upon the fallacious 
notion that the American Government may unilaterally determine under Article 
IV of the Accord whether or not any assets located in the United States are in 
fact Swiss. Second, it fails to give effect to a later statute which was enacted 





*The decision was subsequently reversed: 158 F. (2d) 313 (App. D. C., October 21, 
1946), aff'd 332 U. S. 480 (December 8, 1947). 
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September 28, 1950 (Trading With the Enemy Act, sec, 40). This section provides 
that the President, or such officer or agency as he may designate, is authorized to 
conclude and give effect to agreements to further the amicable and expeditious 
ettlement of intercustodial conflicts involving enemy property, subject to the 
LOLIOWILNE: 

“(1) The authority granted in this section shall extend only to agreement 

vith governments with which the United States was not at war in World War II. 

(2) Such agreements shall be in accordance with the policy of protecting and 
making available for utilization the American and nonhenemy interests in such 
property and further the elimination of enemy interests in such property and the 
efficient administration and liquidation of enemy property in the United States. 

“(3) For the purposes of this section, the United States as to any intergovern- 
mental agreements hereafter negotiated * * *.” 

It seems clear to us that the words “hereafter negotiated” in section 3 above 
quoted authorize the President to give effect to any intergovernmental agree- 
ment theretofore concluded which falls within the scope of this section, and we 
also believe that sections 1 and 2 above quoted are applicable to the Accord. 

We are, therefore, of the opinion that the Accord, as construed by the Swiss 
Government in its notes and aide memoires to the American Government, was 
not without the authority of the American er Allied negotiators, nor is it unen- 
forceable in an international tribunal by reason of alleged invalidity under the 
statutes and Constitution of the United States, 

Very truly yours, 
DONOVAN, LEISURE, NEWTON & IRVINE. 


THe Swiss-ALLiep Accorp or May 25, 1946, BerwEen FRANCE, THE UNITED KING 
DOM, THE UNITED STATES, AND SWITZERLAND 


ACCORD 


A 


1. The Swiss Compensation Office shall pursue and complete its investigations 
of property of every description in Switzerland owned or controlled by Germans 
in Germany, and it shall liquidate such property. This provision shall apply 
equally to the property of such other persons of German nationality as are to 
be repatriated. 

2. The Germans affected by this measure shall be indemnified in German 
money for the property which has been liquidated in Switzerland pursuant to 
this Accord. In each such case an identical rate of exchange shall be applied. 

8. Switzerland will; out of funds available to it in Germany, furnish one-half 
“ of the German money necessary for this purpose. 

4. The Swiss Compensation Office shall exercise the functions entrusted to 
in close cooperation with a Joint Commission which shall be composed of a 
representative of each of the three Allied Governments, and a representative 
of the Swiss Government. The Joint Commission, as all interested private per- 
sons, shall have a right of appeal against the decision of the Swiss Compensa- 
tion Office. 
The Swiss Government will bear the cost of the administration and liqui- 
dation of German property. 


rm 


1. Of the proceeds of the liquidation of property in Switzerland of Germans 
n Germany, 50 percent shall accrue to the Swiss Government, and 50 percent 
shall be placed at the disposal of the Allies for the rehabilitation of countries 
devastated or depleted by the war, including the sending of supplies to famine 
stricken people. 

2. The Government of Switzerland undertakes to place at the disposal of 
the three Allied Governments the amonnt of 250,000,000 Swiss francs payable 
on demand in gold in New York. The Allied Governments declare on their part 
that, in accepting this amount, they waive in their name and in the name of 
their banks of issue all claims against the Government of Switzerland and the 
Swiss National Bank in connection with gold acquired during the war from 
Germany by Switzerland. All questions relative to such gold will thus be 
regulated. 
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Ill 


The procedures relating to the application of the present Accord are set 
out in the Annex. 
IV 


1. The Government of the United States will unblock Swiss assets in the 
United States. The necessary procedure will be determined without delay. 
2. The Allies will discontinue without delay the “black lists’ in so far as they 
concern Switzerland. 
y 


The undersigned representative of the Swiss Government declares on his 
part that he is acting also on behalf of the Principality of Liechtenstein. 


VI 


In case differences of opinion arise with regard to the application or interpre- 
tation of this Accord which cannot be settled in any other way, recourse shall 
be had to arbitration. 

VII 


This Accord and the Annex shall take effect upon their approval by the 
Swiss Parliament. 
This Accord and the Annex have been written in English and French, both 
texts having the same validity. 
ANNEX 


I 


A. Property in Switzerland of Germans in Germany as defined under IV 
below, hereinafter termed “German property,” shall be liquidated in the following 
manner : 

a. Persons in Switzerland indebted to Germans in Germany shall be required 
to pay their debts into an account in the name of the Swiss Compensation 
Office with the Swiss National Bank and thus absolve themselves of liability. 

b. All natural and juridical persons in Switzerland who in any form ad 
minister German property are to be required to surrender these assets to the 
Compensation Office. Such action will terminate their liability. The Compen- 
sation Office will liquidate the property and pay the proceeds into the account 
mentioned under ‘a.” 

ec. The Compensation Office shall take title to all participations in Swiss 
enterprises or organizations belonging to Germans in Germany and shall liqui- 
date them. The proceeds of liquidation shall be paid into the account mentioned 
under “a.” 

d. The Compensation Office will similarly proceed with the liquidation of 
any other German property. 

e. The Joint Commisison will give sympathetic consideration to cases, brought 
to their attention by the Compensation Office, relating to property of Swiss 
origin located in Switzerland and belonging to women of Swiss birth married 
to Germans and residing in Germany. 

B. The Compensation Office will make every effort with the assistance of the 
Joint Commission to uncover all transactions of a cloaking nature whether by 
pawn, pledge, mortgage or otherwise, by which German property was concealed, 
and will ensure their annulment. 

©. The Compensation Office will notify to the Joint Commission, for transmis- 
sion to the competent authorities in Germany, the amount realized by the liqui- 
dation in each case of German property with particulars of the names and 
addresses of the German owners of that property. The competent authorities 
in Germany will take the necessary measures in order that there will be recorded 
the title of the German owners of the property liquidated to receive the counter- 
value thereof in German money, calculated at a uniform rate of exchange. 
An amount equal to one-half of the total of the indemnities accruing to the 
German owners will be debited to the credit existing in the name of the Swiss 
Government at the “Verrechnungskassa” in Berlin. Nothing in this arrange 
ment shall hereafter be invoked by one or the other party to this Accord as a 
precedent for the settlement of any Swiss claim upon Germany nor shall it be 
alleged that the Allied Government thereby recognized any right on the part of 
Switzerland to dispose of the credit above mentioned. 
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Il 

\. The Compensation Office will be empowered to uncover, take into posses- 
l l quidace man pro ert) 

B. The § ss Government shall carry out this Accord in collaboration with 
the Governments « he United States, France, and the United Kingdom. For 
this purpose there shall sit in Berne or Zurich a Joint Commission composed of 


representatives of each of the four Governments, which shall act by majority 
vote. The functions of the Joint Commission are enumerated below. 

C. The Compensation Office and the Joint Commission will enter upon their 
unctions as soon as possible after the coming into force of the Accord. 

I>. The Compensation Office will exercise its functions in collaboration with 
the Joint Commission. It will keep the Joint Commission periodically informed 
about its activities; it will reply to inquiries submitted by the Joint Commission 
relative to the common objective, i. e., the uncovering, the census, and the liqui- 
dation of German property. The Compensation Office will consult the Joint Com 
he Compensation Office and the 
Joint Commission shall place at the disposal of each other all information and 
documentary evidence likely to facilitate the accomplishment of their tasks. 

E. The Compensation Office shall as hitherto investigate the locus and status 
of items of property suspected by it or reported to it by the Joint Commission as 
being or believed to comprise a German property, or to be of doubtful or disputed 
bona fide Swiss ownership. The conclusions of the Compensation Office will be 
discussed with the Joint Commission. 

F. The Compensation Office will settle, in general or particular, in consulta 
tion with the Joint Commission, the terms and conditions of sales of German 
property, taking into reasonable account the national interests of the signatory 
Governments and those of the Swiss economy together with the opportunity of 
obtaining the best price and of favoring freedom of trade. Only persons of non- 





mission before making important decisions. 7 


German nationality who are in a position to present suitable guarantees will be 
permitted to participate in the purchase of such property, and all possible meas- 
ures will be taken to prevent resales to German persons. 


III 


If the Joint Commission after consultation with the Compensation Office is 
unable to agree to the decision of that office, or if the party in interest so desires, 
the matter may within a period of one month, be submitted to a Swiss Authority 
of Review. This Authority shail be composed of three members and shall be 
presided over by a Judge. This review will be administrative in form and the 
procedure shall be prompt and simple. The decisions of the Compensation Office 
or of the Authority of Review, should the matter be referred to it, shall be final. 

Nevertheless, if the Joint Commission is in disagreement with any decision of 
the Authority of Review, the three Allied Governments may, within one month, 
require the difference to be submitted to arbitration as follows: if the difference 
concerns matters covered by the Accord or the Annex or their interpretations, 
the differences may, if the Allied Governments desire, be submitted to an Arbitral 
Tribunal. This Tribunal shall be composed of one member designated by the 
three Allied Governments, a member designated by the Swiss Government. and a 
third member designated by the four Governments. Any such difference which is 
not of primary importance may, if the Joint Commission and the Compensation 
Office agree, be submitted for decision to the member of the Tribunal who has 
been designated by agreement of the four Governments, who in such cases will 
sit as the Arbitral Tribunal. 

The Arbitral Tribunal will not be restricted as regards the nature or proof of 
evidence produced before it and will have full jurisdiction to consider all matters 
of fact or law submitted to it. 

The decision of the Arbitral Tribunal shall be final. 

The expenses of the Arbitral Tribunal shall be a charge on the proceeds of 
the liquidation of German property, before their division. 


Iv 


A. The term “property,” as used in the Accord and this Annex, includes all 
property of every kind and description and every right or interest of whatever 
nature in property acquired before the first of January 1948. For the purposes 
of the Accord sums paid or payable by persons in Switzerland through the Ger- 
man-Swiss Clearing shall not be regarded as German property. 
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B. The expression “Germans in Germany” means all natural persons reside! 
in Germany and all juridical persons constituted or having a place of business 

r otherwise organized in Germany, other than those organizations of whatever 
nature the ownership or control of which is held by persons who are not of Ger 


man nationality. Appropriate measures will be taken to liquidate the interest 
il Switveriaea which German nationals resident in Germany have through such 
org ations and equ: alls to safeguard substantial interests of non-German per 
sons \ aot ich would otherwise be liquidated. 

Git ho have been repatriated before the first of January 1948, or in con 
nection with whom, before that date, a decision by the Swiss authorities has been 
taken that such persons should be repatriated from Switzerland, are to be 


considered as falling within the expression “Germans in Germany.” 


y 

Che Swiss Government undertakes, in recognition of the spec inl circumstances, 
to permit the three Allied Governments to draw immediately up to 50,000,000 
s s francs upon the proceeds of liquidation of German property against their 
share thereof, These advances will be devoted to the rehabilitation and resettle 
mel yf non-repatriable victims of German action, through the Inter-Govern 
mental Committee on Refugees. 

VI 


\. Pending the conclusion of multilateral arrangements to which it is the 


intention of the three Allied Governments to invite the Swiss Government to 
adhere, and pending the participation of the Swiss Government in such arrange 
ments, no German-owned patent in Switzerland shall be sold or otherwise trans 


ferred without the coneurrence of the Compensation Office and the Joint 
Commissioi 
B. No German-owned trademark or copyricht shall be sold or transferred with 


out the concurrence of the Compensation Office and the Joint Commission, 
VII 
The preceding provisions do not apply to property in Switzerland of the Ger 
man State, including property of the Reichsbank and the German railroads, 
Mr bifes'sttuh It will be seen that the Swiss Government lays clain 
for its nationals to the specific General Aniline shares that have been 


vested by our Government. This means, in my opinion, and in the 
opinion of others, that there is a cloud upon the title to this stock 
which cannot be lifted either by legislation or by litigation. 

Now, a word or two about the proposed amendment itself. We 
sincerely believe that it is unconstitutional, and our detailed views 
are set forth in our brief. We think a sale of our vested property, 
without our consent, would not be a takin g for public use under the 
power of eminent domain, nor a lawful act for milit: ary purposes, nor 
an appropriate “capture” under the war powers. 

We think, further, that if the amendment should be adopted, the 
courts would enjoin a sale thereunder until the Supreme Court could 
pass upon these very important questions. All of this is fully argued 
in our memorandum, and J] hope that you will find it convincing. 
While I am being brief at this point, it 1s in the interest of the time 
allotted me, but I have no hesitancy to discuss the questions with the 
committee at this time should the members desire to do so. 

In conclusion may I thank you for this opportunity to appear before 
you to make this statement and submit this brief: and may I take the 
liberty of saying that, in my humble opinion, what this case needs is 
an amicable ‘solution which I hope mz iy be brought about under the 
wise aegis and auspices of this great committee. 

Senator JENNER. May I ask a question, Mr. Chairman ? 

Senator Dirksen. Senator Jenner. 
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Senator Jenner. I would like to ask this hypothetical question of 
this committee, or of this gentleman, or of anyone. Let us assume 
that this legislation to amend section 9 (a) was passed and a suit was 
brought enjoining the Government under this legislation. You not 
only have to try the constitutional questions but you will be back 
where you were in this Interhandel suit going into a 10-year legal 
procedure ; am I correct ? 

Mr. Townsenp. I think there is this difference. If you have an act 
of Congress passed and the constitutionality is being tested in a pro- 
ceeding, you are sure that when that is completed you know whether 
it is constitutional or not. 

Senator Jenner. With this international situation involved, would 
you not become involved in a maze of legal procedures ? 

Mr. Townsenp. I do not speak for the Department of State, but 
I know that the Department of State has taken a very different posi- 
tion with respect to the Washington accord. Briefly it is this, if I 
understand it: That these assets are in this country whereas the 
Washington accord applies to assets outside of this country. I do not 
say that that is the correct view, but that is the view of this country. 
There are other things, but I have not taken them up with the Depart- 
ment of State, and I hesitate to discuss them. Nothing in the Wash- 
ington accord bars sales. Only 9 (a) bars sales. 

Senator Jenner. I was not pinpointing my question to the Wash- 
ington accord. I was pinpointing it to the whole phase of this thing. 

Mr. Wuson. In answering both those questions, Mr. Chairman and 
Senator Jenner, I commend you to General Donovan’s brief in which 
he makes the observation which you, sir, just made about the attitude 
of the State Department. 

Mr. Townsenp. I have read it. 

Mr. Witson. I think everyone who hears my voice knows of Gen- 
eral Donovan. 

Mr. Townsenp. He is a friend of mine, and I have discussed it 
with him myself. 

Mr. Wixson. Everyone knows that he is a lawyer of great capabil- 
ities and he makes a very strong argument, sir, in favor of the appli- 
cability of the accord result in this situation. 

In answer to the colonel’s second observation that there are no stay- 
ing qualities in this accord so far as the sale is concerned, the Swiss 
Government takes the position that if the nationals are entitled to 
the return of this specific stock, and our conclusion from that, and 
the conclusion of others from that is that that has beclouded the title 
to their shares so that, may I say although I don’t believe I have gone 
this far, even lawful legislation by Congress might be met with 
skepticism by the buying public should you offer “those shares for 
purchase with this international cloud over them. 

Mr. Townsenv. Judging from some of the interest displayed by 
banking people, the cloud does not cast much of a shadow. 

Mr. Wirson. Those who are presently interested are aware of that 
cloud and will tell you about it, sir, at this or some other time. 

Mr. Townsenp. I have said many times, I think that the most de- 
sirable solution, of course, is a mutual agreement. I said that to Mr. 
Germann. I have said it to everyone with whom I have discussed the 
matter, and I believe it very strongly and I am sure that the Office 





biden 





dl 


AMENDMENTS TO THE TRADING WITH THE ENEMY ACT 103 


of Alien Property will be receptive to any constructive suggestion 
made along that line, certainly as long as I have the honor of having 
anything to do with it. 

But, if I may say so, I think your statement is hardly fair to Judge 
Laws. 

Now, I hesitate to discuss this case in detail because it is only one 
case out of a great many in the Office of Alien Property. 

Senator Dirksen. Would you like to have this off the record ? 

Mr. Townsenp. It has been impossible for me to study this litiga- 
tion in detail. You have 50,000 documents in this question. You 
mentioned 70,000 microfilms taken. But the main issues are not too 
complicated. 

Now, those of us who know anything about Switzerland, and I am 
devoted to Switzerland and love the place, know about their banking 
secrets act. That is one of the most important characteristics of Swit 
zerland. That is what has made it for all Europe and the world such 
an important place to transact business. So I was a little surprised, 
Mr. Wilson, when you said that you knew that the footnote did not 
fit Interhandel at all, because more than 50 percent of its stock was 
held in friendly hands. 

Now, if the secrecy act applies with such vehemence as you have 
indicated, and no one at this litigation has been able to ascertain to 
Judge Laws’ satisfaction how many of the shares were owned, you 
must have prior information. 

Mr. Witson. I can well appreciate that the colonel’s recent acquaint- 
anceship with this very complex matter may very well be responsible 
for the confusion of the two things: the issue of the owne rship. C olo- 
nel, it has not come before Judge Laws. We are not litigating tha 

Mr. Townsenp. I understand. 

Mr. Wiutson. Let me say when you suggest that I am not fair to 
Judge Laws, that he is chief judge of the court before which I have 
practiced for 30 years. Let me say that he is one of my dearest per- 
sonal friends. Let me say that I have the greatest admiration in the 
world for him. Let me indicate that I sh: all not be unfair to Judge 
Laws, either here or anypl ice else. 

Mr. Townsenp. I thought that your feeling was that Judge Laws 
had been a little harsh in foreing this production of the documents. 

Mr. Wirson. In that point I think that is an understatement. | 
think that he has been extremly harsh and my position is that he is 
100 percent wrong, but I am not taking an appeal from Judge Laws 
here today before ‘this committee which is so kind in being this patient 
with me. All Iam doing is to say that there is a serious question. 

Mr. Townsenp. You are right. I agree with you. 

Mr. Wison. I am sure that Mr. Chairman will. 

1 was going to end up with a little sentence which said that: I sin- 
cerely believe that the passage of S, 2171 is not a cure for the situation, 
and I fear that many of us, including myself, may not survive the 
natural end of this litigation if it is not earlier terminated. 

Mr. Townsenp. But, Mr. Wilson, the passage of S. 2171 would not 
prevent settlement by negotiation, would it? We are still in a nego 
tiating mood. 

Mr. Wirson. In the method of sale we do not know what you expect 
to get dollarwise. Moreover, sir, if you are indicating that a consent 
by us might alleviate this problem, I only want to remind you tha 
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by virtue of the Kaufman decision some 3,000 Interhandel stockholders 
came into this litigation and they have rights which, while subordinate 
to the corporation, might play some part in that picture. 

Mr. Townsenp. There is no doubt about that. 

Senator Dirksen. Mr. Wilson, let us see whether we can recapitu- 
late the afternoon’s procee dings here. 

Senator McCarran. May I ‘add something before you do that? 

Senator Dirksen. If you will indulge me, I would appreciate it. 
No. 1, the Government is in the business of managing and operating 
properties acquired under the Alien Property Act, and there is a desire 
on the part of everybody to get out of the business and to wind up 
that activity because it has a way of h: ippening that it hangs on, even 
as the alien-property activities are still partially in operation after 
World War I. 

Mr. Witson. Yes, sir. 

Senator Dirksen. That is the task before us. To do that, however, 
we have to meet a situation because the properties are in litigation. 

In our present approach erate’ by Senator Hendrickson and 
Senator Smith, the form of the bill before us is that we proceed under 
legislative authority, if it were enacted, to reduce these properties to 
cash and to then permit the litigants to proceed against the cash or 
whatever the proceeds are which would be put in trust, and all this 
would be done under adequate public notice, and so forth. 

Now, then, the staff has made inquiry of those who are managing 
some of these properties to find out their willingness to go along with 
this proposal or to suggest some other kind of co ympromise, Which has 
thus far not been forthcoming. 

You take the position now, as representative of one of the principal 
claimants against the largest property that is involved, that their 
primary interest is not in proceeding against cash; they want the stock 

ack that they claim is theirs. 

[ presume that that is a fair statement of the case? 

Mr. Winson. That is correct, s! 

Senator Dirksen. If then, am should, in its wisdom or un- 
wisdom, proceed to enact this legislation, I assume from this statement 
that you would then undertake to avail yourself of those remedies 
that the law provides, namely, to ask for injunctive relief to prevent 
the consummation of the sale by the Federal Government ? 

Mr. Winson. Yes, sir. 

Senator Dirksen. No doubt that would be the first step ? 

Mr. Witson. Yes, sir. 

Senator Dirksen. And second would be the review of the constitu- 
tionality of a proceeding of that kind? 

Mr. Wiusson. Yes, sir. 

Senator Dirksen. It is your opinion, as a practitioner at the Wash- 
ington bar with long experi ience, that this would involve several years ? 

Mr. Wirson. Yes, sir. 

Senator Dmxsen. So that the property in question, assuming that 
the court embraced the position thet you assert, would maintain its 
present status; it would still have to be operated, ostensibly, by the 
Federal Government. It involves, then, of course, the time factor for, 
as Senator McCarran pointed out, these properties in Government 
hands invariably deteriorate. If too long a time ran against these 
properties in Government hands, we could assume that the deteriora- 
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tion might amount to many millions of dollars. As a matter of fact, 
that is part of the practical question that confronts us. Is that a fair 
recapitulation of the problem which is on the table at the moment ? 

Mr. Wirson. I think it is, sir. 

Mr. ‘Townsenp. May I question one statement, if I may ¢ 

Senator Dirksen. That is the recapitulation. Now it is open to 
comment. 

Senator McCarran. With this single exception, may I comment, 
that this legislation, and I am one of the ones who have advocated the 
sale of these properties because I think it is the only disposition, with 
the exception that this legislation will do the very thing that is now 
n court. In other words, it will divest these claimants of the prop- 
erty, the physical property which they say they own, and will a. 
stitute for that property something diiferent which, to my mind, is a 
vital question that this committee must eventually consider, 

Now, I am one of those advocating disposition of these properties. 

Senator Henprickson. Will the Senator yield ¢ 

Senator Dirksen. Senator Hendrickson, 

Senator Henprickson. I would like to ask Mr. Wilson on that 
— Is it your feeling that your clients if this legislation were 

acted and the property sold after publication, would not get just 
conasiieeaiilite as a result of the public sale of this property? Per- 
haps the method of publication should be extended. I hold no brief 
for the terms of this bill at all. 

Mr. WiLson. Senator, let me go back one step. We think that this 
is our property. We think that we should have this property back. 
We think that we should have a say in the disposition of this property. 

Now, the Alien Property and Trading With the Enemy <Aet, all 
of that is beclouded by considerations of war. But let us assume, 

ir, that instead of it being stock of General Aniline it was the home 

of Mr. X, who was an American citizen, and it was seized upon the 
theory that it was property of an enemy, because you remember that 
as a result of the amendment of the Tr ading With the Enemy Act 
5 days after Pearl Harbor in section 5 (b), ‘that the President was 
authorized to seize the property of any foreign national. Unlike the 
1917 act which was limited to enemies and allies of enemies, this was 
opened up to all foreign nationals. 

Now, a home is confiscated by this seizure and Mr. X, the c eam ant, 
says, “I want my home back.” Now, as a matter of conscience and 
of human nature, of what is right and wrong, should he be velieeta 
to the sales price or should he be relegated to just compensation? Mr. 
Lincoln, who is a very able lawyer, cures a multitude of sins he re by 
repeating, time and time again, the phrase, “just compensation.” 

Senator Henprickson. I see your point of view, sir, but assuming 
that I was Mr. X, I would rather have just compensation than to one 
day get my dilapidated home back because of poor management. 

Mr. Wixson. Well, sir, of course, the assets of General Aniline have 
increased over their value in 1942. I am not being critical of Mr. 
Frye, or anyone else. We hear a great deal about the inability to 
finance the day-to-day business of General Aniline, but Mr. Frye is 
proud to say that the assets of General Aniline have doubled since the 
vesting in 1942. So there are these practical problems, sir. 

Senator Henprickson. I recognize them. 
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Mr. Witson. I would be foolish if I did not face them. Men deal 
with principles, as I see the thing, frequently; and one principle that 
is being dealt with here is that if this property belongs to a nonenemy 
Swiss, it should be returned to a nonenemy Swiss, and the mere fact 
that just compensation is being given him is no cure for an otherwise 
unconstitutional statute. It must be for a public use. This is not for 

public use. 

If it were for military purposes, the cases in the Supreme Court 
all hold there must be an immediate use. 

Senator Henpricxson. You have to remember that your seizure 
for vesting came under an entirely different provision of the 
Constitution. 

Mr. Wixson. I am coming to that next. 

Mr. TownsEnpD. It should also be remembered that you have to have 
a certificate by the President that it is in the national interest. You 

‘annot imagine the President issuing that kind of certificate for the 
sale. of a house or even a big boat. 

. Witson. Let me read you what a district court judge said 
answer to that ve ry cla 

Mr. Townsenp. You have here shares of a corporation which can 
be bought today over the counter in New York. 

Mr. Witson. In the Louisville TVA case during the early days of 
the Roosevelt administration in which they held the seizure of the 
property, confiscation of property, in the neighborhood of the TVA 
project was not for a public use, and the Supreme Court has held time 
and again that public welfare, public benefit, are not synonyms of 
public use under the fifth amendment of the Constitution. So this 
Federal judge, in the Louisville case, in denying the right to take a 
inan’s property, affirmed by the Federal Circuit Court of Appeals, said 
this, and Colonel Townsend, I think this is squarely to the point of 
what you say: 

I am satisfied that no court can reasonably disagree with a finding by Congress 
that a national emergency existed at the titne of the enactment of the National 
Industrial Beonomy Act, and I am of the opinion that no court can reasonably 
find that the emergency has yet passed, but the power of the National Government 
to exercise the right of eminent domain cannot be based upon the existence of a 
national emergency. The power, if it can be exercised for the purposes for 
which it is here sought to be used, must exist independently of such emergency. 
The emergency at most can only afford a reason for its exercise, 

Now, Senator Hendrickson, on the question of the fact that when 
this vesting took place in 1942 it was under the different posture, under 
the war powers, it was under the first article allowing the Congress 
to make rules for the capturing upon land and sea. Now, we know, as 
= Lincoln has pointed out, that an alien friend is dealt with under 

r Constitution the same as an American citizen. We know that if a 

capture is made in time of war it may be made in either one of two ways: 

ecause it is the seizure of the property of an enemy, and if it is that 
no compensation is to be forthcoming. ‘Fhe Russian volunteer fleet 


case makes that very clear. If it is not the property of an enemy, if 

sa seizure for an immediate war purpose, then it is either one of 
two tl ines: it ise = er a seizure unde "one of the seve ral con't iseation 
requisition law ch are on the books, the act of October 10, 1940, is 
one of those: or , oe a seizure for a tel nporary holding purpose to im- 
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the property against use against the American Government 
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| n time of war. It does not contemplate a permanent seizure. So we 
nd a situation where, if the property is not that of an enemy alien 
ut is the property of an alien friend or the property of an American, 
then _ real purpose of this seizure is to suspen | its use in time of war, 
. ind it should be returned. 

. Selishet JenNER. What happens to the title? 
Witson. Senator, Mr. Lincoln is completely correct. when he 
ivys that the Government gets a rather full title. I quibble a little 

t with the phrase because section 12 says that the Alien Property 
Custodian shall have all powers of a common-law trustee. I have not 
the slightest doubt that if there is no interference with the conveyance 
that a valid conveyance can be made by the Alien Property Custodian, 

[ say that the title as such is subject to something in the nature of 
ondition subsequent which is the right to recourse under a 9 (a) suit. 

Now, Senator Hendrickson, I hope that you will read our brief be- 
cause, as sponsor of this bill, 1 wish you would read it. I have great 
respect for you, sir, and when I say that a bill which you have in- 
troduced is, I think, unconstitutional, : am slightly presumptuous. 

Senator Henpricxson. I shall read it. You are probably right. I 
could probably introduce a lot of scabuibetioasd ones. 

Senator Dimxksen. When you say your “brief,” are you referring to 
the Donovan brief ? 

Mr. Wirson. No, sir. I have sent to your staff enough copies of a 
29-page brief to be circularized among all the membe rs of the com- 
mittee, and I would like to make it part of the record, sir. 

Senator Dirksen. Without objection, then, this brief will be made 
part of the record. 

(The brief referred to is as follows :) 


MEMORANDUM IN OPPOSITION TO 8S. 2171, H. R. 5896, anv H. R. 5988 
(1) INTRODUCTION——QUESTIONS PRESENTED 


The proposed amendment of section 9 (a) of the Trading With the Enemy 
Act would authorize the Attorney General to sell property vested pursuant to 
section 5 (b) of the act despite the pendency of lawsuits to determine whether 
the initial vesting or “taking” was justified. The only condition attached to 
such sale pendente lite would be a “determination made by the President, in time 
of war or during any national emergency declared by the President, that 
the interest and welfare of the United St: ites re juires [sic] the sale of any 
property or interest or any part thereof * * *.” 

The constitutionality of the entire Trs \ding With the Enemy Act has to be 
reappraised in the light of the proposed amendment, which does away with an 
important limitation upon the power to “take” private property, and thus re- 
moves one of the act’s essential safeguards against arbitrary action. The fol 
lowing topics will be examined in that connection : 

) The previous scheme of the Trading With the Enemy Act 

(0) Limitations on the Federal Government’s power to take private property- 
requirement that the taking be for “public use’’—definition of “public use” 
“public use” a question for the courts—presumptions. 

(c) The proposed amendment of section 9 (a) of the Trading With the Enemy 
Act would permit the taking of private property for purposes other than auth- 
orized public use—such taking would be unconstitutional 

(d@) The taking of property under the Trading With the Enemy Act could 
be prevented or set aside, and the sale of the erroneously vested property be 
enjoined, despite the proposed amendment of section 9 (a)—doctrine of United 
States versus Lee applied. 

(e) The constitutional remedies would be a bar to future vesting and to sale 
of wrongfully vested property over which suits are at present pending—Lynch 
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ersus United States distinguished—owner has a vested right to recover his . 
property in kind if the vesting was not justified. 

We believe that, in the absence of a provision which forbids disposal of the 
property if suit has been brought to test the lawfulness of the initial seizure, 
ihe broad vesting powers of the act (sec. 5 (b)) are unconstitutional. It 
should be neted in this connection that whenever the term “unlawful taking” 


or “wrongful vesting” is used in the present memorandum, we are speaking of 4 
the vesting of property which will ultimately be found by the courts to be free 
from “enemy taint” in the sense of Clark v. Uebersee Finanz-Korporation (92 L. 
Eid. S88, infra), and which is not owned by an enemy or an ally of the enemy 


as defined in section 2 of the act. 


(II EFFECT ON THE CONSTITUTIONALITY OF THE ACT 


(a) The previous scheme of the Trading With the BPnemy Act 

The Trading With the Enemy Act, as originally worded, reflected a consistent 
effort to avoid constitutional conflicts and, in particular, any violation of the 
fifth amendment to the Constitution. Section 7 (c) of the act permitted the 
President to confiscate the property of an enemy or an ally of an enemy. Such 
aking was fully justified under the Government’s war powers” and was sane 
ioned by international usage and custom. Any abuse of the President’s power 
such abuses are inevitable under any summary seizure procedure—could be cor- 
rected in a suit brought under section 9 (a) of the act, during the pendency of 
which the vested property could not be sold. If the courts found that the claim 
aun enemy nor an ally of an enemy, the property was returned 
tohim. There could thus be no actual taking of friendly private property except 
temporarily until the courts had ruled in the? (a) suit. Such temporary taking 
was, in itself, justifiable under the President’s war powers. There could, there- 
fore, be no violation of the fifth amendment. Courts repeatedly held that the 
scheme of the ‘Trading With the Enemy Act was constitutional (Stoehkr v. Wallace, 
65 L. Ed. 604: Conunercial Trust Co. v. Miller, 67 L. Ed. 859). 
In 1941 Congress amended the act by inserting section 5 (b), pursuant to which 
the President could vest property of any foreign national. The scope of this 
mendment was, however, considerably restricted by a number of Supreme Court 
decisions, the effect of which was to avoid constitutional conflicts which would 
otherwise have arisen. In‘Silesian American Corporation vy. Clark (92 L. Ed. 
S1) and in Clark v. Uebersee Finanz-Korporation (92 L. Ed. 88), the Supreme 
Court held that friendly aliens could still recover their vested property in a 
% (a) action if they could establish that they were free of “enemy taint.” While 
he definition of “enemy” and “ally of an enemy” was thus broadened so as to 
nclude friendly foreign nationals who were enemy controlled or dominated, the 
basic constitutional scheme of the act remained unchanged. In view of the fact 
the pursuant to section 5 (b) of the act the Custodian may now vest property 
of any foreign national, although under the Silesian and Uebersee cases he ts 
entitled to retain only the property of foreign nationals who were “enemy 
tainted,” the remedy of section 9 (a), permitting recovery of the property itself, 
has indeed become the essential safeguard of the constitutionality of the act. 
‘This was stated very clearly in Standard Oil v. Markham (57 F. Supp. 332) at 
page 334: 

“The existence of a right upon the part of claimant to regain his wrongfully 
ized property, and to do so completely, is essential to the constitutionality of 
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e act, 

The effect of a successful 9 (a) suit is—as pointed out above—to undo the 
wrongful taking of private property.’ During the pendency of a 9 (a) suit, the 
vested property is still impressed into the service of the state, but the Alien 
iroperty Custodian has something less than the full rights of ownership. His 
title is of a contingent and temporary nature; his position is thus similar to that 
of a trustee or custodian’ until the final determination of the merits of the 


Lewis on Eminent Dom: 
yn Dminent Domain, 1950, + 


in, third edition, 1909, pars. 6 and 8, pp. 14 and 18; Nichols 
. 1, par. 1.44, p. 93 








In the words of Mr. Bishop in an article in 62 Harvard L. R. 721, p. 751: “It speaks 
of the nonenemy alien's right to ‘just « nsation’ for the taking of his property. But 
such a right would seem not to exist or at least to be redundant, if he may recover the i 


property itself in a suit under section 9 (a) of the Trading With the Enemy Act, for in 
‘taking.’” [Emphasis supplied.] 
yn 12 of the act (50 U. S. C. App., sec. 12) confirm this view: “The Alien Prop- 


that case there would be no 
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Custodian shall be vested with all of the powers of a common-law trustee in respect 
of all the property, other than money * * *” 
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is is 7 ' : : : ‘ 
vesting Chis final determination, on the other hand, is coextensive with 

a ing on the constitutionality of the taking under the fifth amendment to the 

; Federal Constitution. Indeed, if the initial vesting could be justified on the 


the private owner Was enemy or enemy tainted, the owner could not 
imself of the protection of the fifth amendment. Lf, on the other hand, 


Of ourts should find that the owner was ne ther enemy nor enemy tainted, then 
1. ti ng would have been wrongful, both under the Constitution and under the 
, frading With the Enemy Act, and it would have to be undone by the corrective 
~ visions of section 9 (a) as presently worded. 
: “he proposed amendment to section 9 (a), on the other hand, makes the 
nitial summary seizure definitive, in that it permits the President or his 
dministrative agencies to dispose of the property while the very question of 
the justification of the initial taking is pending before the courts. In adopting 
he amendment, Congress would remove the cornerstone from the carefully 
t nned constitutional scheme of the Trading With the Enemy Act. As a result 
f the amendinent, the President’s power to take under the act would be sub- 
_ ect to grave constitutional doubt. 
It should be emphasized at this point that it is not the purpose of this memo- 
indum to discuss the power of the President to vest and confiscate property 
f enemies or of persons ultimately found to be enemy tainted; nor shall we 
scuss his right to vest property subject to subsequent judicial determination 
¢ f its enemy or enemy tainted nature. These powers are said to flow from the 


deral Government's war or police powers, with which we are not concerned 
’ at the present time, and which may be assumed to exist. 
On the other hand, the constitutional objections to the proposed amendment 
» section 9 (a) are directed at situations in which the Custodian has abused 
his vesting power by summarily seizing property of nonenemies and in particular 
f friendly aliens who are not enemy tainted. As pointed out above, this danger 
abuse is inherent in the summary nature of the initial vesting, in the broad 
scope of section 5 (b), as amended, and in the admitted vagueness of the concept 
f “enemy taint.” By removing restraint imposed upon the Custodian by 
section 9 (a), Congress would allow him to consolidate and to complete such 
jusive “taking” upon the mere strength of an administrative ruling or suspicion. 


b) Limitations on the Federal Government’s power to take private property, 
requirement that the taking be for “public use,” definition of “public use,” 
‘public use” a jucstion for the courts presumptions 


There is no doubt that the Federal Government possesses the power to take 
rivate property and to impress it into public use. This power is confirmed by 
i lication in the fifth amendment to the Feceral Constitution, which provides 
that * ; nor Shall private property be taken for public use, without just com- 
pensation.” Two important and distinct limitations on this power to “take” 

e spelled out in the same provision : 

(1) That the property be taken for public use; and 

(2) That the private owner be given just compensation. 

We are at present concerned only with the first limitation, namely, that the 
property be taken for public use. This limitation is of paramount importance 
in determining the constitutionality of the taking of private property of non 
enemies under the proposed amendment of the Trading With the Nnemy Act. 

The requirement that property be taken only for public use is commented 
upon as follows in Nichols on Eminent Domain, 1950 (vol. 1, sec. 4.7, pp. 308 
and 310): 

“A taking of property by eminent domain for a use not public is such a viola- 
tion of the basic and essential features of constitutional government that it 
amounts to a taking without due process of law * * *,” 

“Insofar as acquisitions by the Federal Government are concerned, it has 
been held that, although the fifth amendment of the Federal Constitution im 
poses the ‘public use’ restriction by negative implication, positive affirmation of 
such principle is implicit in the ‘due process’ provision. The inhibiton of the 
fifth amendment forbids the taking of private property for private purposes.” 

There have been numerous cases in which Federal courts have prohibited or 
set aside the taking of private property by the Government on the ground that 
the taking was not for a public use (Wilkinson vy. Leland, 2 Pet. 627, 7 L. Ed. 
542: Cole v. La Grange, 113 U. S. 1, 28 L. Ed. 896; General Petroleum Co. v. Hob 
‘on, 283 F. (2a) 849: U.S. v. Certain Lands in Louisville, Jefferson County, Ky. 
(D. C. Ky. 1939), 9 F. Supp. 137, affd. 78 F. (2d) 684, aftd. SO L. Ed. 400 and 
1009: United States ex rel, Tennessee Valley Authority v. Welch, C. C. A, 5th 
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1945, 150 F. (2d) 613; U. 8S. v. Certain Lands in the City of Detroit, D. C. Mich. 
1935, 12 F. Supp. 315; Berwind-White Goal Mining Co. v. U. S., D. C. Pa. 1925, 
9 F. (2d) 429, rev. on other gr.; Barnidge v. U. 8., 101 F. (2d) at p. 298; cf. also 
Lewis on Eminent Domain, 3d Ed. 1909, sec. 250, p. 494). 

In the Louisville case, where the sole question before the court was as to 
the constitutional power of the United States to acquire, through condemnation, 
property of citizens for the purpose of carrying out a low-cost housing and slum- 
clearance project under the National Industrial Recovery Act (sec. 1, 201 (a), 
202, and 203), the district court found that the Federal Government did not have 
such power, as the condemnation was not carried out for a “public use.” The 
court employed the following language: 

‘The universal rule in this country is that the States can condemn private 
property only for a public use, and the language of the fifth amendment shows 
that the framers of the Federal Constitution intended that the National Govern- 
ment should be similarly restricted. The prohibition in that amendment against 
the taking of private property for public use, except upon the payment of just 
compensation, clearly implies that it cannot be taken for private use at all. 
However, there are two schools of thought exemplified in the decisions in this 
country as to the meaning and scope of the words ‘public use,’ when used in 
connection with the exercise of the power of eminent domain; one holding that 
public use is synonymous with ‘public benefit’ ‘public advantage,’ and ‘gen- 
eral welfare,’ while the other holds that ‘public use’ means use by the Govern- 
ment itself in the performance of governmental functions, or a use or service 
open or available to all or a part of the public as of right, irrespective of whether 
the title to the property condemned is vested in the Government or in some 
private agency. 

“Tt seems to me that the first theory is an entirely untenable one. The ques- 
tion of whether a certain use is for the public advantage, or is in the interest 
of the general welfare of the people, is, generally speaking, a matter for legis- 
lative determination. If the property of a citizen can be condemned and taken, 
upon the payment of just compensation, simply because the legislative depart- 
ment of the Government may determine that the use to which this property is 
to be put is for the general welfare, the property of every citizen in this country 
would be subject to the whims and theories of any temporary majority repre- 
sented in the legislative branch of the Government; and even if the legislative 
determination that a certain use is for the general welfare and public advan- 
tage is subject to judicial review, it is doubtful if the security of private property 
would be enhanced. The action of the courts in such cases would inevitably 
reflect the individual views of the judges on the question of publie utility and 
general welfare. If, on the other hand, the right of the Government to take 
the property of the citizen is limited to strictly public uses, it seems to me that 
both the legislative and the judicial branches of the Government are furnished 
with a fixed and definite guide for their action” (pp. 138, 189). 

Although there still seems to exist some conflict as to what constitutes public 
use, the theory that “public use” is synonymous with “public interest” or “gen- 
eral welfare” has definitely been rejected by the Federal courts. In U.S. ex. Rel. 
T. V. A. v. Welch, supra, the court took a similar view in dismissing petitions of 
the Tennessee Valley Authority for the condemnation of certain tracts of land 
which the TVA sought to acquire in order to convey them to the Department 
of the Interior to be incorporated in the Great Smoky Mountains National Park, 
pursuant to a contract by which its liability for flooding a highway of the State 
of North Carolina was thus to be extinguished. The court quoted with approval 
from Bloodgood v. Mohawk & H. River R. Co. (18 Wend., N. Y., 9, 31 Am. Dec. 
313, 356), wherein it was said: 

“When we depart from the natural import of the term ‘public use’ and substi- 
tute for the simple idea of a public possession and occupation, that of public 
utility, public interest, common benefit, general advantage, or convenience, or 
that still more indefinite term ‘public improvement’ is there any limitation which 
can be set to the exertion of legislative will in the appropriation of private 
property? The moment the mode of its use is disregarded and we permit our- 
selves to be governed by speculations upon benefits that may result to localities 
from the use which a man or a set of men propose to make of the property of 
another, that moment we are afloat without any certain priciple to guide us.” 

It would appear, then, that private property can be appropriated by the govern- 
mental agencies only for specified and authorized public use, in which the benefit 


goes to the public or to part of it Unless serch “public use’ can be shown to 





ustify the taking, the courts will set aside the seizure of private property, re 
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dless of whether or not “just compensation” is tendered in exchange by the 
Government. 

It has been frequently stated that the task of safeguarding private property 
from wrongful seizure by the Government is one for the courts: “the nature of a 
ise, Whether public or private, is ultimately a judicial question”. Rindge v. 
County of Los Angeles (262 U. S. 700, 67 L. Ed. 186) ; City of Cincinnati v. Vester 
(281 U. S. 489, 446, 76 L. Ed. 950) ; In re United States (D.C. N. Y. 1939, 28 F. 
Supp. 758) ; ef. also Lewis on Eminent Domain, op. cit., section 251; Nichols on 
ISminent Domain, vol. 2, section 7.4 (1). 

When Congress declares that a certain use is “public’, courts will presume that 
the designation is correct. But such presumption is not conclusive. U. 8. v. 
Gettysburg (160 U. S. 668) ; In re United States, supra (p. 762) ; Lewis on Emi- 
nent Domain, supra; Nichols on Eminent Domain; U. 8S. v. Certain Lands in City 

Lowisville, supra. 

In the Louisville case, the President had sought to condemn land pursuant to 
section 203 (a) of the National Industrial Recovery Act, which contained a gen- 
eral clause of the purpose for which the presidential power was to be exercised: 

“With a view to increasing employment quickly (while reasonably securing 
any loans made by the United States), the President is authorized and em 
powered * * *” (40 U.S.C. A. sec. 402). 

The Federal circuit court of appeals found that this general statement of the 
“public use” in the interest of which the land was to be taken was insufficient. 
The court said: 

“There is nothing in the act under which the appellant is proceeding to serve 
as a guide to the President in exercising the powers conferred upon him: no re- 
quirement that his actions be conditioned upon findings of fact made by himself 
or the administrator; no standards supplied with reference to low-cost houses 
and sluin-clearance projects. * * * All of this is left to the unfettered discretion 
or choice of the President through his administrator without any standards by 
which he is to act. It is argued for the appellee, with much force and persuasive- 
ness, that this unlimited power given to the President or his administrator to 
determine such matters without the aid of congressional standards is an illegal 
delegation of legislative authority under the rulings of the Supreme Court in 
Panama Refining Co. v. Ryan (298 U. 8. 388, 55 S. Ct. 241, 79 L. Ed. 446), and 
{1 L. A. Schechter Povltry Corporation v. U. 8S. (55 8S. Ct. 837 * * *). We place 
our decision upon the second objection to the proceeding, viz., the lack of right 
in the Government to exercise the power of eminent domain for the purposes 
contemplated by the act” (pp. 85, 686). 

To recapitulate the foregoing, the powers of the Federal Government to take 
private property are subject to the following limitations : 

(1) The taking must be for “public use”; if not, it is wrongful and courts 
are bound to set it aside (5th and 14th amendments to the Constitution). 

(2) “Public use” is not synonymous with “public interest” or “general wel- 
fare’. It means a specific authorized use by the publie or in the interest of 
the publie or of part thereof (Louisville case, supra; U. 8. ex rel. T. V. A. v. 
Welch, supra). 

(3) The nature of a use, whether publie or private, is ultimately a judicial 
question (Rindge v. County of Los Angeles, supra). 

(4) If Congress declares that a certain use is “public,” it merely raises a 
rebuttable presumption which does not bind the courts (Jn re United States 
supra ). 


’ 


(ce) The proposed amendment of section 9 (a) of the Trading With the Enemy 
Act would permit taking of private property for purposes other than author- 
ized public use—such taking would be unconstitutional 

In the light of the priciples set forth in the preceding chapter, it would appear 
that by abolishing the right of a former owner of vested property to regain 
it as such upon proof that it was neither enemy nor enemy tainted, Congress 
would exceed the constitutional limitations on the Government’s power to take 
private property. It would permit the President to vest at his own discretion 
private property for purposes other than those prescribed in the Federal Con- 
stitution. The summary seizure of vested property under section 5 (b) would 
become a definitive “taking,” but not a “taking for an authorized public use.” 

Thus the very power to vest private property under section 5 (b) could be 
attacked and set aside in the Federal courts as violative of constitutional 
guaranties. 
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This conclusion imposes itself if one compares the sweeping “‘vesting” power 
conferred upon the President in section 5 (b) of the act with the possible o1 
enunciated purposes of the Trading With the Enemy Act. It can in effect hardly 
be denied that section 5 (b), which gives the President power to coniscate any 
property of foreign nationals, exceeds by a considerable margin the possible 
objectives of the act. 

It has been said that the Trading With the Enemy Act has two principal 
purposes: First, a protective one, namely, to prevent use by the enemy or by an 
enemy national of property located within the United States, and secondly, an 
affirmative one, namely, to appropriate enemy property for use by or in the 
United States. These objectives, however, are not relevant to the present in 
quiry. They apply only to enemy or at best to enemy tainted property, wit) 
which we are not presently concerned, and which could not, in any event, be 
recovered in a 9 (a) suit 

With respect to property which could—hypothetically—be recovered in a 
(a) suit, namely, property of American citizens or of friendly aliens which has 
been erroneously vested, the objectives, if any, of a taking under the act are 
of a different nature. 

With respect to property of nonenemies who were resident in enemy or enemy 
occupied territory, the reasons for its seizure have been described in the state 
ment of purposes of the bill to amend section 32 of the Trading With the Enemy 
Act, 79th Congress, H. R. 1269, November 20, 1945, 1946 Congressional Service 
p. 1101: 

“Under the Trading With the Enemy Act, property belonging to certain per- 

sons who are not citizens of enemy countries, but who are resident in enem) 
or enemy occupied territory, is subject to seizure. Such property has been 
seized for protective purposes, that is, to prevent its being used as a weapon 
of economic warfare by the enemy; for use in our war effort (e. g. patents) 
and in some cases to avoid jeopardy to the United States pending inve stigation 
of suspected enemy ownership or control. The former owners of such property 
include friendly citizens of the various countries that were overrun by the enemy, 
friendly neutrals, American citizens who were caught, by the outbreak of the 
war, behind enemy lines.” [Emphasis supplied.] 
It clearly appeirs that such nonenemy property, and, a fortiori, property of 
American citizens which has been erroneously vested, cannot be taken for the 
purposes of enriching the United States. Such taking for affirmative use, unless 
it was temporary and for “use in our war effort’, would be violative of the fifth 
amendment to the Constitution (infra). 

There may, indeed, have existed situations in which property of “clean” Amer 
ican citizens could lawfully be seized by the Federal Government for “use in 
our war effort.” That, however, was not one of the purposes of the Trading 
With the Enemy Act: Its provisions, and in particular the sweeping power of 
summary seizure, are totally unsuited to lead to seizure of property which could 
lawfully be taken only “for use in our war effort.” Special legislation, based on 
the Federal Government’s war power, has given the President sufficient power 
to reach that kind of property. A striking example of such special legislation 
and of its appropriate constitutional limitations is The Idle Foreign Merchant 
Vessels Act (1941, 50 U.S. C. App.) section 1271, which empowers the President, 
for “ purposes of national defense,” * to “requisition * * * any foreign merchant 
vessel which is lying idle in waters within the jurisdiction of the United States, 
including the Philippine Islands and the Canal Zone, and which is necessary 
to the national defense.”* Such taking under the President’s war powers was 
lawful and simply entailed the payment of just compensation to the divested 
owner.® 

The Trading With the Enemy Act, on the other hand, contains no such limita 
tions as the Idle Foreign Merchant Vessels Act: it was obviously not intended to 


{) 








* Italic ours. 

®* Italic ours 

® Another example of such special legislation is the act of October 10, 1940, 54 Statutes 
1090, 50 U, S. C. App., secs. 711-718, permitting the requisition of military equipment 
materials, and supplies P 

It will be noted that such taking is limited to instances where it is necessary for the 
national defense. That would seem to satisfy the requirement of “public use,” contrarily 
to the provisions of the Trading With the Enemy Act, as amended. The same is true for 
any taking under the so-called war powers of the Federal Government ;, capture on sea and 
on land, destruction of private property, are permissible only in cases of military necessity 
for military or naval use, except where the property is that of enemies or of allies of the 
enemy Cf. Nichols on Eminent Domain, supra, sec 1.44 [1], [2], and [3] 
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empower the President to requisition property which was necessary for military 
purposes; if any of the assets vested pursuant to the Trading With the Enemy 
Act had a military or strategic value, that fact was incidental only, and could 
not have been the sole ground for the “taking” under section 5 (b). 

It is conceivable, on the other hand, that nonenemy property could be seized for 

rotective” purposes, either “to prevent its being used as a weapon of economic 

rfare’’ where the owner is in enemy-occupied territory, or “in some cases to 

d jeopardy to the United States pending investigation of suspected enemy 

nership or control.” Such seizure or “taking,” however, is necessarily of a 

porary or of a contingent nature (i. e., until the territory ceases to be 
ccupied by the enemy, or depending upon final judicial determination of the 
question of enemy taint) 

Protective reasons may entitle the Custodian to keep the property in his 
‘ustody until any danger of use by the enemy or any doubt as to its nature has 
been removed.’ But they do not justify a definitive taking and disposal of the 
property by the Custodian. As was aptly stated in Cooley, Constitutional Limita- 
tions (7th ed., p. S08) : 

The right (to take private property) being based upon necessity cannot be 
any broader than the necessity.” 

Compare also Hellen v. Medford (188 Mass. 42, 73 N. E. 1070). 

Indeed, the very essence of the proposed amendment is to permit a complete 
and definitive taking in lien of a conditional! and temporary seizure, which alone 
would be justified for “protective reasons.” 

It would appear, therefore, that she purposes of the Trading With the Enemy 
(Act are not such as to warrant the inference that a definite “taking” (as would 
brought about by depriving the owner of his right to regain the wrongfully 
vested property in kind) would be for “public use.” Indeed, the very right to 


t vested property is contrary to the “public use” rule. It is extremely 
unlikely, in effect, that the purchaser would employ the property for the public 
henefit. In view of that fact, it is to be expected that the courts would react 


e¢ same manner they did in the Louisville case and in United States ex rel. 
T.V.A.¥. Welch, supra. 

Nor does the proviso in the proposed amendment that the property shall be 
sold only upon “a determination made by the President, in time of war or during 


; 


any national emergency declared by the President, that the interest and welfare 
of the United States requires the sale * * * [emphasis ours] in any remove the 
nstitutional objections to the amendment. Even assuming—contrarily te what 
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ery clearly stated in U. S. ex rel. T. V, A. v. Welch—that an agency of the 
Federal Government has power to take property of friendly citizens for which 
( not have an affirmative need, a mere finding by the President or by the 
Custodian that a taking (or a sale of vested assets) is “in the interest and wel 
fare of the United States” does by no means satisfy the requirement that any 
taking be for public use. As stated above, “public use” is not coterminous 
with “public interest” and “general welfare.” 

As to the requirement that the sale be made in time of war or during a 
national emergency declared by the President, the following language in the 
Louisville case, supra, isin point: 





“T am satisfied that no court can reasonably disagree with the finding by Con 
gress that a national emergency existed at the time of the enactment of the Na 
tional Industrial Recovery Act, and I am of the opinion that no court can 
reasonably find that the emergency has yet passed ; but the power of the National 
Government to exercise the right of eminent domain cannot be based upon the 
existence of a national emergency. The power, if it can be exercised for the 
purposes for which it is here sought to be used, must erist independently of such 
emergency. The emergency at most can only afford a reason for its erercise. 
(Ex parte Milligan, 4 Wall. 2, 18 L. Ed, 281; Wilson v. New, 248 U. S. 332 * * *; 
Home building and Loan Association vy. Blaisdell, 290 U. S. 398) * * *” (9 F. 
Supp. at p. 141). [Emphasis supplied. ] 





7 Such temporary seizure does not necessarily constitute a “taking” in the sense of the 
fifth amendment. It may be construed as a mere exercise of the police power, which is 
essentially of a reculatory nature, and which is defined as follows in Nichols on Eminent 
Domain, op. cit.. sec. 1.42, p. 66: 

“The mass of legislation that falls within the nolice nower is so heterogeneous that an 
accurate and concise definition of it is impossible. The distinguishing factor between 
eminent domain and the police power is that the former involves the taking of property 
because of its need for the public use, while the latter involves the regulation of such 
property to prevent the use thereof in a manner that is detrimental to the public interest.” 
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(ad) The taking of property under the Trading With the Enemy Act could be pre- 
vented or set aside, and the sale of erroneously vested property be enjoined, 
despite the proposed amendment of section 9 (a)—doctrine of United States 
v. Lee applied 

Having concluded in the preceding chapter that the vesting of private property 
under the summary procedure of section 5 (b) of the Trading With the Enemy 
Act would be an unconstitutional “taking” if it carried with it unlimited power 
on the part of the Custodian to sell the property pendente lite, the further ques- 
tion arises as to the remedy by means of which the private owner could effectively 
prevent the vesting or the sale of his property. 

Should Congress adopt the proposed amendment, the owners of wrongfully 
vested property could no longer look to the Trading With the Enemy Act to 
compel the Custodian to retain the disputed property until the lawfulness of the 
taking has been passed upon by the courts. Indeed, if Congress removes the con- 
sent for suits against the sovereign, such suits can no longer be instituted. 

On the other hand, however, the owner of wrongfully seized property could re- 
sort to extraordinary legal remedies in order to restrain or to prevent the Custo- 
dian or the Attorney General from taking title to his property or from disposing of 
it pendente lite. The right to prevent unconstitutional action by agents of the 
Government is founded upon a long line of Supreme Court cases: United States v. 
Lee (106 U. S. 196), Waite v. Macy (246 U. 8. 606), Philadelphia Company vy. 
Stimson (223 U. 8. 605), Ickes v. For (300 U.S. 82), Catlin v. United States (32 
U. S. 229), Land vy. Dollar (330 U. 8. 82), Larson v. Domestic & Foreign Com- 
merce Corporation (337 U. S. 682). Such injunctive relief against officers of 
the Government is not dependent upon congressional enactment, nor upon the 
sovereign’s consent to be sued. Indeed, the absence of such consent is pre- 
supposed. Thus Congress may remove the consent to be sued contained in section 
9 (a) of the Trading With the Enemy Act, as presently worded. It will not, how- 
ever, deprive the owner of wrongfully seized property of his injunctive remedy, 
administered by the judicial power free from any governmental interference. 

The underlying doctrine and its limitations have been explained as follows in 
Larson v. Domestic and Foreign Commerce Corp., supra: 

* * The area of controversy is entered when the suit is not one for 
damages but for specific relief: * * *. In each such case the question is 
directly posed as to whether, by obtaining relief against the officer, relief will not 
in effect, be obtained against the sovereign. For the sovereign can act only 
through agents and, when an agent’s actions are restrained, the sovereign 
itself may, through him, be restrained. As indicated this question does not 
arise because of any distinction between law and equity. It arises whenever 
suit is brought against an officer of the sovereign in which the relief sought from 
him is not compensation for an alleged wrong but, rather, the prevention or 
discontinuance, in rem, of the wrong. In each such case the compulsion, which 
the court is asked to impose, may be compulsion against the sovereign, although 
nominally directed against the individual officer. If it is, then the suit is 
barred * * * because it is, in substance, a suit against the Government over 
which the Court, in the absence of consent, has no jurisdiction” (p. 688). 

“There may be, of course, suits for specific relief against officers of the sov- 
ereign which are not suits against the sovereign * * *. A second type of case is 
that in which the statute or order conferring power upon the officer to take action 
in the sovereign’s neme is claimed to be unconstitutional * * *. Here, too, 
the conduct against which specific relief is sought is beyond the officer’s powers 
and is, therefore, not the conduct of the sovereign. The only difference is that in 
this case the power has been conferred in form but the grant is lacking in sub- 
stance because of its constitutional invalidity” (p. 690). 

“Of course, a suit may fail, as one against the sovereign, even if it is claimed 
that the officer being sued has acted unconstitutionally, or beyond his statutory 
powers, if the relief requested cannot be granted by merely ordering the cessation 
of the conduct complained of, but will require affirmative action by the sovereign 
or the disposition of unquestionably sovereign property. (North Carolina v. 
Temple) 134 U. S. 22 (1890)” (footnote 11, p. 691). 

Injunction suits of owners of wrongfully seized property under the Trading 
With the Enemy Act, if amended as proposed would not require “affirmative 
action by the sovereign,” nor would they entail “disposition of unquestionably 


sovereign property.” The acts complained of and sought to be prevented, 
namely, assumption of full and unconditional title to property summarily seized, 
would be in violation of the fifth amendment to the Federal Constitution. The 
grant of power sought to be conferred by the proposed amendment of the act 
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ild be lacking in substance because of its constitutional infirmity. The 
king” or the sale would not be the act of the sovereign. 
and vy. Dollar, supra, was a case similar to those which would arise undei 
he proposed amendment. Respondents had demanded return of certain stock 
sferred by them to the United States Maritime Commission, on the ground 
t the stock had merely been pledged as collateral for a debt which in the mean- 
| been paid. The members of the Commission refused to surrender the 
hares, Claiming that the stock had been transferred outright. Acting on that 
eory, the Commission had offered the shares for sale and had under considera 
n substantial offers to purchase them. Respondents thereupon asked that 
etitioners be restrained from selling the shares and be instructed to return 
them. 
Che Supreme Court, while not passing on the merits of the case, affirmed the 
inting of the preliminary injunction or restraining order, and stated that 
“Where the right to possession or enjoyment of property under general law 
n issue, and the defendants claim as officers or agents of the sovereign, the 
of U. S. v. Lee * * * has been repeatedly approved. That rule is applicabte 
ere although we assume that record title to the shares is in the Conumission. 
In United States vy. Lee (106 U. S. 196) * * *, record title of the land was in the 
United States and its officers were in possession. The force of the decree in that 
se was to grant possession to the private claimant” (p. 737). [Emphasis ours. ] 
“Tt is not a case where the sovereign admittedly has title to property and is 
sued by those who seek to compel a conveyance or to enjoin disposition of the 
property, the adverse claims being based on an allegedly superior equity or on 


j 


hts arising under acts of Congress * * * We say the foregoing cases are 
listinguishable from the present one, though as a matter of logic it is not easy 
reconcile all of them. But the rule is based on practical considerations re 


flected in the policy which forbids suits against the sovereign without its consent. 
Che ‘essential nature and effect of the proceeding’ may be such as to make plain 
that the judgment sought would expend itself on the public treasury or domain, 
r interfere with the public administration * * *. If so, the suit is one against 
the sovereign. * * * But public officials may become tortfeasors by exceeding 
the limits of their authority. And where they unlawfully seize or hold a citizen's 
realty or chattels, recoverable by appropriate action at law or in equity, he is not 
relegated to the Court of Claims to recover a money judgment. The dominant 
interest of the sovereign is then on the side of the victim who may bring his 
possessory action to reclaim that which is wrongfully withheld” (pp. 737-738). 
Emphasis ours. ] 
it seems clear, in the light of this language, that the owner of property 
wrongfully and summarily seized under section 5 (b) of the Trading With the 
nemy Act could recover it as such and could prevent its sale by means of ap 
opriate injunction suit * against the Custodian. 


e) The constitutional remedies would be a bar to future vesting and to sale of 
wrongfully vested property over which suits are at present pending 
Lunch v. United States distinguished—owwner has a vested right to recover 
his property in kind if the vesting was not justified 

It follows from the preceding chapter that the remedies against the Custodian 

the Attorney General may be directed at any attempt to sell vested property 
over which suit is already pending, as well as at the initial taking under the 
amended Trading With the Enemy Act. 

It has been seen that Congress has no power to bar suits against Government 
officers who exceed their constitutional powers, unless the suits are in reality 
directed against the sovereign, supra. Congress could not permit the unconstitu 
tional taking ab initio: any legislative sanction of such taking would be an un- 
lawful delegation of power, and thus void. Larson v. Domestic & Foreign Com- 
merce Corporation, supra. It cannot relegate a wrongfully dispossessed owner 
to a suit to recover mere money damages, while in rem litigation is pending. As 
was said by the Supreme Court in Land v. Dollar, supra: : 


“And where they unlawfully seize or hold a citizen’s realty or chattels, recover- 
able by appropriate action at law or in equity, he is not relegated to the Court of 
Claims to recover a money judgment” (p. 738). [Emphasis ours. ] 

It is of no consequence whether title to the property has or has not yet passed 
to the United States: If the taking was wrongful, the title is in itself defective. 


®Cf. also Youngstown Sheet and Tube Company et al. v. Sawyer, 96 L. Ed. 1153, in 
which injunctive relief was recently granted against the then Secretary of Commerce. 
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This appears quite clearly from the cases cited in the preceding chapter; in 
United States vy. Lee, supra, record title of the land was in the United States, and 
its officers were in possession. Nevertheless the plaintiff recovered possession 
of his wrongfully vested land. In Land v. Dollar, supra, stock had been endorsed 
in blank to the United States Maritime Commission: the Court granted a pre- 
liminary injunction to prevent the Commission from selling it pending determi- 
nation of the merits of the case. 

The same action would be taken by the courts under the proposed amendment 
of the Trading With the Enemy Act, regardless of whether or not suit is already 
pending. 

In view of the fact that the extraordinary remedies available against Govern- 
ment officers wrongfully holding property, or acting in the name of the United 
States, are not normally consent suits, any contrary argument based upon Lynch 
v. United States,’ wherein it was held, by way of dictum, that Congress may limit 
or Withdraw the consent altogether, is inapplicable here and, indeed, beside the 
point. 

Nor could it be said, by unwarranted extension of the familiar doctrine that 
the right to a particular remedy is not, normally, a vested right, and that it may 
be withdrawn by retroactive legislation if a substantially similar remedy remains 
open, that the proposed amendment of section 9 (a) would not deprive the owner 
of wrongfully vested property of a vested right. Indeed, the proposed amend- 
ment would do much more than merely to deprive the owner of an alternative 
remedy. It would deprive him of the vested and substantive right to have the 
constitutionality of the summary taking reappraised by the courts. To limit him 
to money damages, and thus to sanction the unconstitutional taking, is something 
substantially different from permitting the possessory action required by the 
Constitution. 

In Hellen v. Medford (188 Mass. 42, 73 N. BE. 1070), a case similar to those 
Which would arise under the proposed amendment, although the facts were 
inverted, the court held that, once the state had “taken” the fee simple to certain 
Jand under its power of eminent domain, the former owners were entitled to be 
reimbursed in money, and could not, by statutory amendment, be compelled to 
take back the land itself. The court used the following language: 

“As hereinbefore stated, in the case before us the fee was taken, leaving not 
even the possibility of a reverter in the former owner. * * * At the time St. 
1900, c. 1961 was enacted, the fee having passed to the respondent, the petitioners 
were entitled under the Constitution and the statutes then in existence, to have 
their damages paid in money This was a vested right. 

* * x » * * * 

“While it is trne that every state has complete control over the remedies it 
offers to suitors; while it may abolish one class of courts and create another, 
may abolish old remedies and substitute new, or may abolish even without sub- 
stitution if a reasonable remedy remains (* * *) ; and while, as stated by Parker, 
©. J. in Springfield v. County Commissioners (6 Pick, 501, 508), ‘there is no such 
thing as a vested right to a particular remedy,’ yet a substantive vested right 
cannot be impaired under the guise of a change in the remedy. 

“The statute in question did not undertake to define the nature of the thing 
originally taken, but to change the right to damages. Before the passage of 
the statute the petitioners were entitled to have their damages assessed and paid 
in money. This was a substantive right. After the statute they were deprived 
of this right and were obliged to take land instead of money. This was a change 
not only in the remedy but in the thing that the petitioners were entitled to have. 
It is of no consequence whether the substantive right vests by virtue of a provision 
in the Constitution or in a statute, provided it is vested. The remedy may be 
changed but the right to money cannot be changed. As to that, no matter how 
the remedy be changed, the result reached must be in substance the same” (188 
Mass. at pp. 45, 46). [Emphasis supplied.] 

Cf. also Haley v. Philadelphia (68 Pa. 45, 8 Am. Rep. 153). 

Owners of property wrongfully vested under the summary seizure power of 
section 5 (b) of the Trading With the Enemy Act also have a vested right, not to 
recover money damages, but to recover the vested property in kind. Indeed, 
their position is much stronger than that of the petitioners in Hellen v. Medford. 
The right to have a wrongful taking undone and to prevent sale of the property 
pendente lite is not only founded upon the remedial provisions of the Trading 


° 79 L. Ed. 1434, p. 1442. 
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With the Enemy Act, as worded at the time of vesting; it flows from the fifth 
amendment to the Federal Constitution as well. 

It would appear, then, that owners of wrongfully vested property could on 
the one hand prevent the vesting of their property under section 5 (b) of the 
act, if, as suggested in the proposed amendment, such vesting would entail the 
right on the part of the Custodian to dispose of the property pendente lite; on 
the other hand, they could, by way of preliminary injunction directed at the 
Custodian or at the Attorney General, restrain them from selling the property 

ready vested and over which suits are pending in the courts. The proposed 
imendment could not deprive the owner of these remedies, neither prospectively, 
for future vestings, nor indeed retrospectively, with respect to wrongful vestings 


hich have already taken place. As pointed out above, Congress has no control 
ver these extraordinary remedies, the purpose of which is to safeguard (and 
ot to give compensation) constitutional rights—not by suit against the sovereign, 


but by suits against officers of the Government. 

As was stated by the Supreme Court in United States v. Lee, supra: 

“Shall it be said, in the face of all this, and of the acknowledged right of the 
judiciary to decide in proper cases, statutes which have been passed by both 
ranches of Congress, and approved by the President, to be unconstitutional, 
hat the courts cannot give remedy when the citizen has been deprived of his 
property by force, his estate seized and converted to the use of the Government 
without any lawful authority, without any process of law, and without any com- 
pensation, because the President has ordered it and his officers are in possession? 

‘If such be the law of this country, it sanctions a tyranny which has no 
existence in the monarchies of Europe, nor in any other government which has 

ust claim to well-regulated liberty and the protection of personal rights” 
. 8S. 190, at p. 220). 


LOG [ 
(111) CONCLUSION 
it appears from the foregoing that—contrarily to the present Trading With 


he Enemy Act—the proposed amendment of section 9 (a) would leave the entire 
act, and particularly its provisions relating to the power to vest, wide open to 


ttack on constitutional grounds. It should not be forgotten that section 5 (b) 
gives the Custodian an almost unlimited discretion to vest private property : 
ich vesting, or “taking,” is made in a summary manner, without findings 


of fact, without any statement of the grounds; equally, administrative relief may 

» refused without further explanation under section 32 of the act if the Presi- 
dent or his #dministrative agencies should find that the return of the property 
would not be in the national interest. 

The sweeping provisions of section 5 (b) have been said to be indispensable 
and essential if the President is to be in a position to ferret out enemy interests 
ind influence in a modern economy. Yet the very broadness of section 5 (b) 
presupposes a fundamental and complete protection against abuses. That pro- 
tection is afforded by section 9 (a) of the act, as presently worded, the effect of 
which is to undo any wrongful seizure or “taking.” If that protection is 
removed, the entire act will be vitiated. 

Not only would the courts be entitled to enjoin the sale of vested property 
pendente lite, on the ground that such sale would amount to a new and utterly 
unjustified “taking,” but any summary seizure of private property under section 
5 (b), which would entail the right on the part of the Custodian freely to dispose 
of the property, would be wanting in an essential element, namely, a showing 
that the taking was for “public use.” The courts would be compelled to set such 
“taking” aside, as exceeding the constitutional powers of the Federal Government. 

Doubts as to the constitutionality of the act in the absence of section 9 (a), 
as presently worded, have been expressed by way of dictum in numerous cases 
decided by Federal courts (Sielcken-Schwartz v. American Factors, 60 F. 2d 438, 
at p. 45; Standard Oil v. Markham, 57 F. Supp. 332, at p. 334 (supra) ; Uebersee 
Finanz-Korporation vy. Markham, 158 F. 2d 318, pp. 315 and 816; Becker Steel v. 
Cummings, 80 L. Ed. 54, at p. 59). The fact that, as pointed out above, the 
Trading With the Enemy Act, as presently worded, has been held constitutional, 
does not by any means indicate that courts would continue to consider it as 
such if the proposed amendment were passed: indeed, section 9 (a) has been 
the essential safeguard of the act’s constitutionality. 

It must be assumed, therefore, that the proposed amendment would not only 
be inoperative in itself, but also that it would render inoperative the entire 
Trading With the Enemy Act. 

Such radical departure from the previous constitutional scheme of the act, 
which scheme has been adhered to by Congress even in time of war, does not now 
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seem warranted by the relatively small advantages which would inure to the 
Government if it were allowed to sell vested property pendente lite. 

It should be kept in mind in this connection that the situation in which the 
Custodian finds himself is the natural consequence of a rather liberal and some- 
what indiscriminate vesting policy for which the Custodian’s Office alone is 
responsible. While the proposed amendment would permit the Custodian to 
avoid this responsibility, it would, in doing so, also remove one of the few 
safeguards against excessive use of the vesting powers. 

Respectfully submitted. 

WHuiterorp, Hart, CARMopy & WILSON, 
ittorneuvs for the Swiss Corporation “Interhandel”’ (Societe Interna- 


tionale Pour Pai ticipations Industriclles et Commerctales, S ‘Ae 
Former Owner of and Present Plaint ff in a Section 9 (a) Action 7 
Recover Approwvimately 93 Percent of the ¢ apital Stock of General 


{nil ve a Film Corp 
Mr. Townsenp. I should like to have the privilege of submitting 2 


statement in reply , if one is deemed necessary. 
Senator Dirksen. Without objection, you can submit a brief o 
reply. 


Senator Henprickxson. Unfortunately, I could not arrive on time, 
Mr. Chairman. I understand that the chairman put into the record 
some letters from the managers ¢ 

Senator Dirksen. Yes. We had quite a number of letters represent- 
ine the efforts of the staff to brine — an agreement between the 
Office of Alien Property and attorneys representing these various 
properties that are in a similar status so fi ur as litigation is concerned. 

Senator Henprickson. | understand that there are some 11 man 
agers ¢ 

Senator Dirksen. Yes. 

Senator Henprickson. If we could do so, I would like to have those 
in the record. 

Senator McCarran. I want to express my gratitude for the courtesy 
extended to me in permitting me to sit in. I am wondering if the 
Alien Property Custodian who has compartively recently taken over 
has in mind sitting down with these Swiss people to see if this thing : 
cannot be worked out? I listened with great interest to the history of 
this litigation and, while I made a facetious remark thereafter, I can 
see how laboriously the thing was carried on. But I can see another 
field equally laborious and extensive which does seem to me that, in 
view of the fact that we ought to get rid of the property, and in view 
of the fact that these Swiss people want to get their property, you 
might sit down and work something out. 

Mr. Townsenp. May I reply to the Senator? I have ulready sat 
down. 

I have had the pleasure of talking with Mr. Germann, whom I see 
here, about it. 

[ have talked with Mr. Dardi, president of the Blair holdings. 

I have sat with many of them and am willing to sit with anybody 
who has a constructive suggestion. 

They are all interested in the General Aniline & Film Corp., I can 
assure you. 

Senator Dirksen. May I make one comment with reference to the 
observation of Senator McCarran? It is all of several months ago that 
I had hoped that by the sweet rule of reason we might come to some 
conclusion, and I therefore asked the staff to be most diligent and 

vigorous in contacting these people to see what we could work out. 
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So, in direct answer to Senator Hendrickson, here is a list of 3 or 4 
pages representing the Kurkowshi, the Uebersee, the Fritz Von Opel 
against Brownell, Fritz Von Opel against Clark; they are all here, 

d I could read them all. There is a whole list of attorneys in Wash- 

gton, in New York, and Chicago, and elsewhere, which represents the 
effort that was being made almost continuously by the staff. 

Senator Henprickxson. | was referring particularly to managers of 
General Aniline. 

Mr. Narrn. These letters were sent to the litigants taken off the list 

rnished by the Office of Alien Property. 

Senator Dirksen. The list may be received in the record. 

(List referred to follows :) 


MEMORANDUM C 
JuLY 20, 1953. 
John W. Nairn 
rn William A. Kola 
R S. 217 
Chere is attached a copy of Senator Dirksen’'s letter of June 10, 1953, which 


was sent to the attorneys for all the claimants affected by legislation which would 
tion 0 (a) to permit the sale of vested enterprises pending litigation. 


mend se¢ 


here is also attached a list of the attorneys to whom the letter was sent and a 
py of the proposed legislation, 
You will recall that all of the foregoing action was taken prior to the 
roduction of S. 2171. 
iere are also attached copies of replies to the letter sent out by Senator 
Dirksen which should be inserted in the record in connection with the hearings 


on 8. 2171, 


SUBCOMMITTEE ON TRADING With THE ENemy ACT, 
June 10, 1958. 
Re kK kowshi v. Clark (C, A. 1882-49—U. 8S. D. C. D. C.). 
ir. H. Stewart McDONALD, 
ittorney at Law, Washington, D. C. 


bran Mr. McDonatp: You are at the present time engaged in the above 

e) ed litigation against the Attorney General of the United States under the 

rovisions of the Trading With the Enemy Act, as amended, as attorney for 
tiff 


Che injunctive provisions of section 9 (a) of the act prohibit the sale of vested 


v while the subject matter of vesting is in litigation. Involved and con 


i 
inued lawsuits, therefore, serve to perpetuate Government control of private 
enterprises subject to such suit. This subcommittee, of which I am chairman, 
has before it a proposed amendment to the act which it is contended will facilitate 

ermination of the functions of the Office of Alien Property through disposition 
of certain properties now managed by that Office without jeopardizing the interest 
of claimants to the property. 

With the purpose in mind of supporting the President’s announced policy of 
taking Government out of business, the subcommittee is now considering the 
proposed legislation, a copy of which is attached hereto for your information. 
Inasmuch as your client would be directly afiected, you are in a unique position 
to comment on the proposal and, if you so desire, to testify for or against its 
enactment. 

i would, therefore, appreciate your reaction to the proposed bill in writing at 
our convenience. 

Sincerely yours, 


2 Eee 


Everett McKINnitrey DIRKSEN. 


The attached letter mailed to the following list (attorneys for plaintiffs) : 

Mr. H, Stewart McDonald, attorney at law, 1025 Connecticut Avenue NW.., 
Washington, D. C., re Kurkowshi v. Clark (C. A. 1882-49—U. S. D. C. D. C.). 

Arnold, Fortas & Porter, attorneys at law, Ring Building, 1200 18th Street NW 
Washington, D. C., re Uebersee Finanz Corp. v. Brownell (C. A. 26453—U. S. D. C. 
Dis). 
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if 

Gallagher, Osherman, Connor & Butler, attorneys at law, $21 15th Street NW., 
Washington, D. C., re same case > 

Mr. Edward .J. Ennis, 165 Broadway, New York, N. Y., re same case. D 

Gallagher, Osherman, Connor & Butler, attorneys at law, 821 15th Street NW., | 
Washington, D. C., re Fritz Von Opel v. Brownell (C. A, 50-70, U. S. D. C. La C 
S. D. N. Y.) ( 

Mr. Isidor J. Kresel, 15 Broad Street, New York, N. Y., re same case. 

Gallagher, Osiuerman, Connor & Butler, attorneys at law, 821 15th Street NW., o 
Washington, D. C., re rite Von Opel v. Clark (C. A. 1910-49, U. S. D. C. D. C.). , 

Amen, Gans, Weisman & Butler, attorneys at law, 17 East 63d Street, New 
York, N. Y., re Morgot Von Opel vy. Brownell (C. A. 50-51—U. 8. D. C. D. N. Y.). 

Mr. Raoul Berger, attorney at law, suite 1116, Ring Building, 1200 18th 
Street NW., Washington, D. C., re Vort et al. v. Brownell (C. A. 938-49— 

0.8. D. 6 Dre 2 

Guggenheimer & Untemyer, aitorneys at law, 30 Pine Street, Borough of 
Manhattan, New York, N. \ re Curt Mahler v. Brownell (C. A. 68-83— : 
U. 8) D.C. 8. D. MN. Y.) , 

Mr. Philip Amram, attorney at law, 607 Ring Building, 1200 18th Street NW., t 
Washington, D. C., re same case, 

Guggenheimer & Untemyer, attorneys at law, 30 Pine Street, Borovgh of : 
Manhattan, New York, N. Y., re Curt Mahler and Dinmore Adams, Executor ( 
under the will of Irmgard Mahler v. Brownell (C. A. 68-84 U.S. D. C. 8. D. N. Y.). 

Mr. Philip Amram, attorney at law, 607 Ring Building, 1200 18th Street NW., 
Washington, D. C., re same case. 

Mr. C. Lysle Smith, attorney at law, First National Bank Building, Chicago 8, 
Ill., re Shinsaku Nagano v. MceGranery (C. A. 45C700, U. S. D. C. N. D. Iil.). 

Mr. C. Lysle Smith (same address), re Kaku Nagano vy. Brownell (C, A. ; 


17C1830, U.S. D. C. N. D. TIL). 
Johnston, Thompson, Raymond & Mayer, attorneys at law, 11 South LaSalle 
Street, Chicago, D1., re same case. 
Whiteford, Hart, Carmody & Wilson, attorneys at law, 815 15th Street NW., 
Washington, D. C., re 7. G. Chemie v. Brownell (C. A. 4860-48, U. S. D. C. D. C.). 
Covington, Burling, Rublee, O’Brien & Shorb, attorneys at law, Union Trust 7 
Building, Washington, D. C., re same case. 
Graubard & Moskovitz, attorneys at law, 115 Broadway, New York, N. Y., | 
ime cas attorneys for intervenors, Eric G. Kaufman et al. 
Fischer, Willis & Panzer, attorneys at law, Dupont Circle Building, Wash- 
ington, D. C., re same case—attorneys for intervenors, Eric G. Kaufman et al. 
Radner, Zito & Kominers, attorneys at law, Tower Building, Washington, D. C., 
re same case—attorneys for intervenors, Eric G. Kaufman et al. 
Mr. Beryl H. Levy, attorney at law, 115 Broadway, New York, N. Y., re same 
case—attorney for intervenors, Eric G. Kaufman et al. 
Hogan & Hartson, attorney at law, 810 Colorado Building, Washington, D. C., 
re same case—attorney for intervenor, Ernest Attenhofer. 
Pehle, Lesser, Mann, Riemer & Luxford, attorneys at law, 1016 K Street NW., 
Washington, D. C., re same case—attorneys for petitioner in intervention, i 
Annamarie Klingler . 
Graubard & Moskovitz, attorneys at law, 115 Broadway, New York, N. Y.., 
re Aenni C. Kaufman and Eric G. Kaufman, individually and as general 
guardians of the persons and property of Hmil Gert Kaufman and Ruth Mirjam 
Kaufman, plaintiffs, v. Brownell (C. A. 56-346, U. S. D. C. S. D. N. Y.). 
Theodore Thiesing, attorney at law, 20 Exchange Place, New York 5, N. Y., 
re Bank Weedenswil v. Brownell (C. A. 1902-49—U. S. D. C. D. CG). 
Frederic E. Emmerich, attorney at law, 10 East 40th Street, New York, N. Y., 
re same case. 
Paul D. Nulle, attorney at law, 52 Wall Street, New York, N. Y., re same case. 
‘heodore Thiesing (same address as above), re Thiesing v. Brownell (3. A. 
1908-49—U. 8S. D. C. D. C.). 
Frederic E. Emmerich (same address as above) re same case. 
Paul D. Nulle (same address as above), re same case. 
William FE. Leahy, Ben Ivan Melnicoff, attorneys at law, 821 1th Street NW., 
Washington, D. C., re Schmidt v. McGranery (S. A. 1916-49—U. 8S. D. CG. D. C.). 
Edward J. Ennis, attorney at law, 165 Broadway, New York, N. Y., re same 


case, 
William FE. Leahy, Ben Ivan Melnicoff (same address as above), re Buch- 
mann v UecGrane ry (Cc. A. 1915—49- -U. Ss. D. Cc. D. C.). 
Edward J. Ennis (same address as above), re same case. 
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fsukiyama & Yamaguchi, attorneys at law, 320 Easy Appliance Building, 89 
South King Street, Honolulu 13, T. H., re Fujimori vy. Brownell (C. A. 989, U. 8S. 
Dp. C. D. H.). 

J. Marion Wright, attorney at law, 453 South Spring Street, Los Angeles 13, 
Calif., re George J. Inagaki v. Brownell (C. A. 9624—-Y—U. S. D. C. S. D. Calif. 

aie 

J. Marion Wright (same address as above), re Yukie Inagaki v. Brownell (C, A. 
9625-Y—U. S. D. C. S. D. Calif.). 


PRopOsED LEGISLATION 


lo amend section 9 (a) of the Trading With the Eenemy Act, as amended: 

That section 9 (a) of the Trading With the Enemy Act, as amended, is 

nded by striking out the period at the end thereof and inserting in lieu 
hereof a colon and the following: 

Provided further, That upon a determination made by the President, in 
time of war or during any national emergency declared by the President, that 
the interest and welfare of the United States requires the sale of any property 
vr interest or any part thereof claimed in any suit filed under this subsection 
ind pending on or after the date of enactment of this proviso the Alien Property 
Custodian may sell such property or interest or part thereof, in conformity with 
aw applicable to sales of property by him, at any time prior to the entry of 
final judgment in such suit. No such sale shall be made until thirty days have 

issed after the publication of notice in the Federal Register of the intention 
to sell. The proceeds of any such sale shall be deposited in a special account 
established in the Treasury, and shall be held in trust by the Secretary of the 
Treasury pending the entry of final judgment in such suit. Any recovery of 
any claimant in any such suit in respect of the property or interest or part 
thereof so sold shall be limited to the net proceeds of such sale, or, if more 

in one claimant, then to each claimant’s proportionate share of the net 
proceeds of such sale, unless such claimant, within sixty days after receipt of 
notice of the amount of the net proceeds of sale, or, if more than one claimant, 
hen notice of the amount of claimant’s asserted proportionate share of the net 
proceeds of sale, serves upon the Custodian and files with the court an election 
to waive all claims to the net proceeds and to claim just compensation instead. 
If the court finds that the claimant has established an interest, right, or title 
n any property in respect of which such an election has been served and filed, 
t shall proceed to determine the amount which will constitute just compensa- 
tion for such interest, right, or title, and shall order payment of the claimant 
of the amount so determined. An order for the payment of just compensation 
hereunder shall be a judgment against the United States and shall be payable 

t from the net proceeds of the sale in an amount not to exceed the amount 
the claimant would have received had he elected to accept his proportionate 
part of the net proceeds of the sale and the balance, if any, shall be payable 
in the same manner as are judgments in cases arising under section 1346 of title 
28, United States Code. The Alien Property Custodian shall immediately upon 
the entry of final judgment notify the Secretary of the Treasury of the determi- 
nation by final judgment of the claimant’s interest and right to the proportionate 
part of the net proceeds from the sale, and the final determination by judgment 
of the amount of just compensation in the event the claimant has elected to 
recover just compensation for the interest in the propery he claimed.” 


Senator Henprickson. I would like to include a memorandum that 
I have prepared on the question of law. 

Senator Dirksen. Without objection, it may be inserted. 

(Memorandum referred to follows:) 


CONSTITUTIONALITY OF PROPOSED AMENDMENT 
JUST COMPENSATION ALONE WOULD BE AN ADEQUATE REMEDY 


The adequacy of just compensation as a remedy for nonenemies or alien 
friends whose property has been vested, has been assumed by the Supreme Court 
in a line of cases commencing with the enactment of the statute. For example, 
in Becker Stcel Co. v. Cummings (296 U.S. 74, 79 (1935) ), the Court stated: 

‘The seizure and detention which the statute commands and the denial of any 
remedy except that afforded by section 9 (a) would be of doubtful constitu- 




























AMENDMENTS TO THE TRADING WITH THE ENEMY ACT 











tionality if the remedy given were inadequate to secure to the nonenemy owner 
either the return of his property or compensation for it.” [Emphasis added.] 

To the same effect are Silesian American Corporation vy. Clark (332 U. 8. 469 
(1947) ) ; Kaku Nagano v. McGrath (187 F. 2d 759 (C. A. 7th 4 aff'd 842 
U. S. 916 (1952) ) ; Guessefeldt v. McGrath (342 U.S. 308, 318 (1952) ) ; Sarthou 
v. Clark (78 F. Supp. 139, 145 (D. C. Cal. 1948) ). 

On at least four oceasions the Supreme Court has decided cases in which the 
Custodian had taken the position that even under present law friendly aliens 
could not recover their property but could sue for just compensation (Kaku 
Nagano v. McGrath, supra; Silesian American Corp. v. Clark, supra; Guesse- 
feldt v. McGrath, supra; and Clark vy. Uebersee Finanz-Korporation, 332 U. §8, 
{80 (1947)). Each of those cases was decided on the basis of legislative intent, 
although if the law had been otherwise, the Court might easily have inferred 
that recovery was required because just compensaiton was constitutionallv 
insufficient. 


NET PROCEEDS ALONE WOULD BE AN ADEQUATE REMEDY 








Moreover, within the existing framework of the act, the Custodian is em- 
powered to sell vested property of citizens as well as alien friends prior to the 
commencement of section 9 (a) actions. In Sié oo Schwarz v. American 
Factors (60 F. 2d 483 (C. A. 2d 1932) : cert. den., 287 U. 8S. 654), the court upheld 
the validity of suc : a sale even though the claimants were United States citizens. 
Manifestly, such citizens are entitled to the constitutional safeguards of due 
process. The court’s holding that the sale was valid and that the net proceeds 
were a sufficient remedy lends substantial support to the proposed legislation. 
For it is difficult to see how the fact that the claimants did not immediately 
institute suit could deprive them of any substantive rights guaranteed by the 
Constitution, 
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The constitutionality of the proposed legislation may be upheld on another 
basis. In dealing with civil affairs, Congress may constitutionally enact meas- 
ures Which have retroactive effect so long as no vested rights are thereby divested 
(Ferrer v .Waterman 8. S. Corp., 76 F. Supp. 601, 602 (D. C. P. R. 1948) ; United 
States v. National City Lines, 80 F. Supp. 734, 738 (D. C. Cal. 1948) ; Gibbes v. 
Zimmerman, 290 U. S. 326, 332 (1933); United States v. Standard Oil Co. of 
California, 21 F. Supp. 645, 660 (D. C. Cal. 1937) ; aff'd 107 F. 2d 502 (C. A. 9th, 
1938); cert. den., 309 U. 8S. 673). With respect to property seized under the 
Trading With the Enemy Act, the former owners have no vested rights in the 
property itself. Title to that property passed to the Government at the time of 
seizure. Having los: title to the property, all that a claimant has is a remedy 
whereby he may seek to regain that property. As the Supreme Court stated in 
Cummings v. Deutsche Bank (300 U. S. 115, 122 (1937)): 

The statute, section 9 (a), required the money and property to be retained by 
the Custodian or Treasurer until final judgment for claimant should be satisfied 
by delivery, or until final judgment against claimant. It is clear that when the 
resolution was adopted respondent had neither title nor vested right to have 
delivery.” [Emphasis added.] 

The fact that a claimant acquires no incidents of title merely by hesnatndg a 
section 9 (a) ac ay is further demonstrated by cases such as Berger v. Ruoff 
(195 F. 2d 775 (C. A. D. C. 1952), cert. den. 334 U. S. 950), which hold invalid 
alleged liens against the claimant’s interest in a section 9 (a) suit, when such 
liens are asserted to have arisen after the vesting of the property. Moreover, for 
tax purposes, income from yested property is not the income of the former owner 
(even though he later recovers the property) (Balkan National Insurance Co. v 
C.I. R., 101 F. 2d 75, 77 (©. A. 24 1939) ). Implicit in those decisions is the recog 
niton that a section 9 (a) claimant does not, by bringing such action, acquire 
incidents of title or vested rights to the property. 

Since the seizure divests former owners of title to the property, and since the 
institution of a section 9 (a) action does not revest titled, it follows that such 
claimants have merely a remedy created by the statute. Even apart from the 
fact that the United States is being sued, it is well established that litigants do 
not have any vested right to a particular remedy. And, in actions brought against 
the United States, the rule seems to be even more settled (Lynch v. United States, 
292 U. 8S. 571, 582 (1934) ; Hannevig vy. United States, 84 F. Supp. 743 (Ct. Cl 
1949) ). 
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The cases, particularly those involving the Trading With the Hnemy Act, indi- 
ate that the sovereign may withdraw its consent to be sued in a particular man- 
ner, even though the cause of action arose from the violation of a right conferred 
by the Constitution eas v v. United States, 121 F. 2d 732, 735 (©. A. D. C. 
1941), cert. den. 314 U. S. 617; Duisberg v. United Siates, 89 F. Supp. 1019, 1022 
(Ct. Cl. 1950), cert. den. 0 U. S. 890; Pass vy. McGrath, 192 F.. 2d 415, 416 (C. A 
D. C. 1951), cert. den. 342 U. S. 910). Hence, even if the proposed legislation 
alters or removes a particular remedy (although it adds two), the amendment 
would not be invalid for that reason. 


frHE AMENDMENT IS VALID UNDER THE LEGISLATIVE POWER TO “MAKE RULES 
CONCERNING CAPTURES ON LAND AND WATER” 


There is still another independent basis which establishes the constitutional- 
ity of the proposed amendment. The Trading With the Enemy Act, to which the 
proposed legislation pertains, was enacted by Congress under the powers granted 
t by article 1, section 8, clause 11, of the Constitution. 

In Stoehr vy. Wallace (255 U. 8S. 239, 242 (1921)), the Supreme Court 
stated: 

“The Trading With the Enemy Act, whether taken as originally enacted * * * 
or as since amended * * * finds its sanction in the constitutional provision, 

ticle 1, section 8, clause 11, empowering Congress ‘to declare war, grant let- 
ters of marque and reprisal, and make rules concerning captures on land and 
water.’ It is with parts of the act which relate to captures on land that we are 
now concerned.” 

See also Silesian American Corp. vy. Clark (332 U. S. 469, 475 (1947)); The 
Pietro Campanella (47 F. Supp. 374, 378 (D. C. Md. 1942)); Allen v. Markham 
(156 F. 2d 653, 659 (C. A. 9th 1946)) ; Crowley v. Allen (52 F. Supp. 850, 852 
(D. C. Cal. 1943)) ; N. V. Montan Eaport-Metaal Handel-Maatschappij v. United 
States (102 F. Supp. 1016, 1018 (Ct. Al. 1952) ). 

It is well settled that the powers of Congress to enact “rules concerning cap- 
tures on land” are not limited to periods of declared war (Silesian American 
Corp. v. Clark, supra; Henderson v. Bryan, 46 F. Supp. 682, 685 (D. C. Cal. 
1942) ; see also, United States vy. ome of Philade ore 56 F. Supp. 862, 865 
(D. C. Pa. 1944), affd. 147 F. 2d 291, cert. den. 325 U. S. 870). 

Since the Trading With the Water Act was cnstioh in pursuance of the 
express constitutional grant of powers to make rules concerning captures on 
land, and since the proposed amendment involves but a modification of those 
rules, consistent with the spirit of the grant of powers, it is reasonable to 
conclude that Congress has constitutional sanction to enact the proposed leg- 
islation. A contrary view leads to the unrealistic conclusion that, although 
Congress may enact such rules in the first instance, it is thereafter powerless 
to modify them. 


Senator Henprickson. I would like to insert in the record by wnan- 
imous consent a very able speech made by the very able Senator from 
Nevada—Mr. McCarran—on Thursday, July 9, last. 

Senator Dirksen. That may be received. 

(Statement referred to follows :) 


PROPERTIES VESTED IN THE ALIEN Property CusTopIAN 


Mr. McCarran. Mr. President, for many months now a subcommittee of the 
Committee on the Judiciary has been studying the Office of the Alien Property 
Custodian, and the administration of the Trading With the Enemy Act. This 
subcommittee was formerly under the chairmanship of the late Senator from 
North Carolina, Mr. Smith, and, in the present Congress, has been under the 
chairmanship of the Senator from Illinois, Mr. Dirksen, 

It has been my good fortune to attend a number of hearings conducted by this 
subcommittee, and my interest in the subject matter of the investigation has 
been aroused, and more than aroused. 

I have been particularly interested in the situation which has been shown to 
exist with respect to certain large corporate properties which have been vested 
in the Alien Property Custodian. 

There are a number of properties of this nature—million dollar corporations 
with widespread facilities and large payrolls. 
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The largest of these, of course, is General Aniline & Film Corp., which is car- 
ried on the books of the Alien Property Custodian as an $89 million property. 
General Aniline & Film is outstanding by virtue of the fact that it is by far the 
largest corporate property vested under the Trading With the Enemy Act. The 
next largest is Kar] Lieberknecht, Inc., which is a corporate property having a 
book value of some $6,494,000. Next comes the Spur Distributing Co., Inc., with 
a book value of some $4,249,000. Other vested corporate properties have smaller 
book values. 

Because of its very large size, General Aniline & Film is not, of course, typical 
of these other corporate properties which have been vested by the Alien Property 
Custodian, But in many respects the problems involved are similar, and the sit- 
uations in which these companies find themselves are also similar in many 
respects, 

A great deal of detail testimony about General Aniline & Film has been put 
into the record of the Dirksen subcommittee. Jack Frye, president of General 
Aniline, appeared before the subcommittee on several occasions and testified at 
great length, and with marked ability and knowledge of his subject. 

According to the testimony, General Aniline & Film consists of three operating 
divisions: Ozalid, Anseo, and General Aniline Works. General Aniline Works 
has no sales facilities of its own; General Dyestuff is its sale outlet. Mr. Frye’s 
testimony was that this is a holdover from the days of German ownership, and 
is inefficient and uneconomical, 

Before 1942 General Aniline depended for many of its vital materials and 
services upon I. G. Farben, the German dye trust. This dependency covered many 
fields, including research and development, technical know-how, strategic ma- 
terials, and key manpower. 

According to testimony before the Dirksen subcommittee, the net worth of 
General Aniline has increased, during the time it has been held by the Alien 
Property Custodian, from $35 million to $89 million; its total assets have in- 
creased from $87 million to $139 million ; its investment in plant and property has 
gone up from $34 million to $78 million; and its sales have ipcreased from $46 
million to $99% million in 1982. 

At the same time, the net worth of General Dyestuff Corp., has increased by 
130 percent, from approximately $345 million to approximately $8% million. 

Those figures would appear to paint a rosy picture; but the true picture is not 
so rosy. The wartime expansion is over. The period during which General 
Aniline had a virtual monopoly in many lines has ended. Competition is becom- 
ing keen; and this particular vested asset has started to depreciate. 

General Aniline and Film has necessarily lagged behind its competitors in 
new construction. I say necessarily, because the lag is due to two basic reasons, 
both arising out of Government ownership: First, lack of access to equity cap- 
ital; and second, the fact that money from earnings or from borrowings could 
be spent only after long study and deliberation. 

It should be noted that despite the limitations on equity financing, the Ger- 
eral Aniline Works division has seen an increase in gross fixed assets of $21 
million since 1942. 

In 1942, General Aniline had about 3,700 United States patents and patent 
applications. Almost half of those have since expired or been abandoned; but 
since 1942 more than 4,300 new United States and foreign patents and applica- 
tions have been processed by the patent department of General Aniline. 

General Aniline faces several urgent needs. It must have large sums of money 
to correct its basic materials weaknesses, also to manufacture new chemicals 
such as its acetylene products, if it is to remain competitive in the industry. 

The General Dyestuff Corp. must be acquired in order to bring down the cost. 
of sales to a competitive level. Also, Ansco needs substantial funds for expansion 
to exploit its products, especially in the motion-picture and television fields. 

The money needed for all these purposes cannot be had except through equity 
financing in the hands of private owners. That is a major problem which must 
be faced. 

Another problem is the difficulty, under the present situation, of attracting 
or retaining personnel of the caliber required in management and in the tevh- 
nical and sales staffs. Privately owned companies can offer such inducements as 
stock ownership, profit sharing, and stability as to future policies and programs 
General Aniline and General Dyestuff cannot offer such inducements while they 
are held under Government ownership. There is constant speculation about pos- 
sibles changes in management and ownership. Competitors are constantly using 
the present situation as a lever to help entice trained personnel away from Gen 
eral Aniline and its associated corporations. 
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It is very hard to maintain morale in the employee organization under such 
conditions. Salesmen have to spend a good deal of their time answering quer- 
tions about the status and difficulties and future of the company. There in a 
continuous flow of rumor and speculation about changes stemming from Wast- 
ington, and the employees are naturally affected by this. 

This situation cannot help but make for instability. Since it was vested, the 
company has been under the jurisdiction of 6 Alien Property Custodians and 5 
different Cabinet officers. General Aniline has had four presidents. Thirty-six 
directors have resigned from its board. ANSCO has had five different operating 
heads. General Aniline’s works has had five heads. Ozalid has had four man- 
agers. General Aniline’s research program has had nine directors. More than 
80 key employees, earning $10,000 a year or more, have left the company for one 
reason or another. 

It is perfectly obvious that Government control restricts freedom of action 
and business arrangements. Contracts outside the normal course of business are 
submitted to the Office of Alien Property for approval. A great deal of time must 
be spent by executives in explanations of business decisions that other com- 
panies execute as a matter of course. 

Especially in the past year and a half or 2 years, according to the testimony 
adduced before the Dirksen subcommittee, action on a number of important 
matters has bogged down. Of course, delay in approval of business matters 
works to destroy the advantage of the proposed action, on many occasions. 
Aggressive management is discouraged. 

It is not a question of whether the company can survive these conditions; 
it is only a question of how long before the collapse. The only solution is even- 
tual return to private ownership. 

General Aniline and its associated companies have great potential useful- 
ness to this country; but its potentialities in this regard can be developed only 
under private ownership, free of the extraordinary handicaps which now beset 
the organization. In a smaller degree, though in the same sense, this is true of 
others of the corporate properties which have been vested. 

Under existing law, as a practical matter these properties cannot be sold. Leg- 
islation is urgently needed which will permit such sale. I hope that such legis- 
lation will be recommended, in the near future, by the Dirksen subcommittee. 

Mr. HENpRICKSON. Mr. President, will the Senator from Nevada yield? 

The PrResmpIne Orricer (Mr. Bush in the chair). Does the Senator from Ne- 
vada yield to the Senator from New Jersey? 

Mr. McCarran. I am happy to yield to the Senator from New Jersey. 

Mr. HENDRICKSON. I am sure the distinguished Senator from Nevada is aware 
that I have introduced legislation designed especially to return to private owner- 
ship the property of General Aniline and its associate companies which the 
Senator is discussing. 

Mr. McCarran. I am thoroughly advised of that, and I am urging action upon 
it. 

Mr. Henprickson. Mr. President, I should like to take this opportunity, while 
I am on my feet, to commend the able Senator from Nevada for his remarks to- 
day. I am quite aware of the situation, because the principal holdings of the 
General Aniline Co. and associated companies are in New Jersey, and we are 
very gravely concerned about the future of the company, inasmuch as in New 
Jersey it employs approximately 8,000 persons. Those persons are also gravely 
concerned, as are their unions. So, Mr. President, I should like to associate my- 
self with the remarks of the Senator from Nevada—and urge immediate action. 

Mr. McCarran. I thank the Senator very much. I appreciate his statement. 

Mr. President, this matter was before the Judiciary Committee under my 
chairmanship while the able Senator from New Jersey was, as he is now, a 
member of the committee. I assigned the chairmanship of the subcommittee hav- 
ing this matter in hand to our much-beloved friend, the late Senator Smith 
of North Carolina. He did a marvelous job while he had the matter in hand. 

I hope and I believe that the present subcommittee under the chairmanship of 
the Senator from Illinois [Mr. Dirksen] will go forward with celerity. 

Mr. President, it is not uncommon for a trustee to find himself in a situation 
where he must sell the trust property, or some of it, in order properly to conserve 
the assets of the trust. Such a time has arrived with respect to General Aniline 
and certain other vested corporations. To permit a great organization to go 
constantly backward, to fall apart at the seams, as it were, while it remains under 
the handicap of Government ownership, will not serve the interests either of the 
Government or of any claimant to an interest in the vested property. 
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I do not know what General Aniline or Karl Lieberknecht, Inc., or Spur Dis- 
tributing Co. would sell for on the market today. In the case of General Aniline, 
there have been estimates ranging fron: $60 million upward to nearly a hun- 
dred million dollars. Perhaps the best guess is closer to the lower figure, or the 
sales price might even be found to be substantially under $60 million, if the 
property should be offered for sale immediately. Whatever the figure may be, 
I am convinced that it is higher now than it will be 6 months from now, and will 
be higher 6 months from now than it will be a year from now. The same is 
true, I feel sure, with regard to other vested corporations. 

In such a situation, expedited action seems clearly indicated. I earnestly 
hope that action with respect to this matter will indeed be expedited as much 
as possible. 

The Office of the Alien Property Custodian is an institution which is liable 
to roll on almost perpetually unless Congress does something about it. The 
latest available annual report of this Office, the report for the fiscal year 
ended June 30, 1951, tells us that the book value of assets vested during World 
War I was, on June 30, 1951, more than $60,154,000. That refers to property 
from World War I held in the hands of the Alien Property Custodian. 

Of this amount, some $57 million represented United States Treasury cer- 
tificates of deposit, the value of which is contingent upon certain defaulted ob- 
ligations of the German Government; but there was still more than $2 mil- 
lion of holdover property from World War I which had not been returned 
to the original owners, which had not been liquidated and which was still being 
administered by the Office of the Alien Property Custodian. As of March 31 
of this year, according to a statement prepared for the Dirksen subcommittee, 
the total amount of such assets, that is, assets vested during World War I, and 
still on the books of the Alien Property Custodian’s Office, was still more than 
$2 million. 

Mr. President, there must be an end to this somewhere. Without going into 
any question of the efficiency of the Office of the Alien Property Custodian, it 
can still be said, and I think without contradiction, that no one wants that Office 
to continue forever. This is one little segment of our bureaucracy which we can 
get rid of. In order to get rid of it, provision will have to be made for dispos- 
ing of the seized property which the Office now administers. That is another 
reason why I hope that legislation such as I have discussed, to permit the sale of 
this property, may come before the Senate and the Congress for speedy action. 

Mr. Dirksen. Mr. President, I suppose Senators will remember that when 
the Office of Alien Property Custodian was created during World War I, the 
philosophy that underlay the seizure and management of alien property was quite 
different from what it is today. The theory then was that the Government 
seized the property and kept it in United States custody against the day when 
war ended, when the alien status was terminated, and the property could be 
returned. That was definitely the philosophy of the alien property custodian- 
ship in the days of World War I. 

When World War II came along, an entirely different philosophy was fol- 
lowed. I am not at all certain that Congress, in either branch, was fully aware 
of what was going ou. Some rather fine and penetrating minds had much to do 
with the fashioning of the new act, and the net result was that the Alien Prop- 
erty Act under which we operated in World War II proceeded on the theory 
of seizing alien assets which were available, reducing them wherever possible to 
cash, and making the cash available to the Government of the United States 
that seized the property. This was a complete departure from the philoso- 
phy that pervaded the administration of alien property in World War I. 

One of the great difficulties encountered at present is due to the change of 
philosophy and to the provisions which have been written into the Alien Prop- 
erty Act, better known as the Trading With the Bnemy Act, presently on the 
statute books. The matter has gone on for a long time. The Senator from Ne- 
vada Mr. McCarran is entirely correct in his observations. There have been 
a good many Custodians. It seems to me they met one another coming and going, 
at times. For a considerable period the Office was without a Custodian. So, at 
long last, there came about a desire and an inclination to investigate the matter. 

In 1952 a resolution was submitted in the Senate—submitted, incidentally, by 
the distinguished senior Senator from Wisconsin, Mr. Wiley—calling for an 
investigation of activities and operations under the Trading With the Enemy Act. 
The resolution was referred to the Committee on the Judiciary. The chairman 
of the subcommittee which conducted the investigation was the late distin- 
guished Senator from North Carolina, Mr. Smith. He did a splendid job, and 
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filed an interim report which was substantive in nature and contained a large 
amount of important material, which was at once informative and useful to 
Members of the Senate. The resolution recited a number of matters that should 
be investigated. 

When there was a change of administration in January of this year, I suc- 
ceeded to the responsibility as chairman of the subcommittee. I certainly did 
not seek the position; rather I objected to and resisted every effort to make 
me chairman, knowing the work that would be entailed and realizing the burden 
I was already carrying as a Member of the Senate. Frankly, I did not relish 
the additional responsibilities. However, I could not say nay to the distinguished 
chairman of the Committee on the Judiciary, the senior Senator from North 
Dakota, Mr. Langer, so I accepted the responsibility, reorganized the staff, and 
proceeded with the investigation substantially along the lines which had been 
laid down by the predecessor subcommittee. 

What the Senator from Nevada says with respect to certain vested properties 
that have varying book values is entirely correct. As a matter of fact, I believe 
there are about 19 or 20 properties that can be characterized as of some major 
value, of which the most important are the General Aniline and film properties, 
involving a number of plants in New York, New Jersey, and elsewhere, with a 
value estimated, correctly or incorrectly, at about $100 million. That company, 
its plants, and all its affairs have been administered by the Government. For a 
long time it has been doing business under the direction of the Office of Alien 
Property. I share very completely and unreservedly the sentiment expressed 
by the Senator from Nevada that it cannot prosper under Government aegis. It 
can not adequately compete, either at home or abroad, so it is in the interest of 
the development and the grounding of a good dye industry in the United States 
that that property be disposed of at the earliest possible date. 

But there is an adidtional reason for its expeditious disposal; namely, that the 
net proceeds derived from the sale of alien assets under existing law accrue to 
the fund of the War Claims Commission for the benefit of certain religious orders, 
civilian employees, soldiers who have been prisoners of war, and victims of 
inhumane treatment. In 1952 Congress added this provision to the War Claims 
Act, so a great many claims, running into the thousands, have been filed. Of 
course, they could only be paid in proportion as net proceeds were made avail- 
able by the Office of Alien Property from the liquidation of whatever assets 
that Office might hold. 

At the very outset, from various increments, $150 million was advanced to the 
War Claims Commission. On the basis of investigations made by the staff of 
the committee, it has been found that probably the Office of Alien Property 
overcommitted itself by as much as $34 million. By that I mean that they prob- 
ably committed to the War Claims Fund net proceeds which they did not actually 
have. So somewhere along the line, from properties yet to be liquidated, that 
$34 million will have to be made up. We hope that there will be an additional 
amount to pay the claims which have not yet been paid. 

I am advised that the War Claims Commission needs about $60 million in 
order to liquidate the adjudicated and unadjudicated claims which are a proper 
lien upon that fund, By that I mean mainly claims by American prisoners of 
war, who, under the act of 1952, have a very proper claim to be compensated 
from this fund for the inhumane treatment they suffered. 

Mr. McCarran. Mr. President, will the Senator yield? 

Mr. DIRKSEN, I yield. 

Mr. McCarran. Let me say that pending before the subcommittee of the Sen- 
ator from Illinois at this very time is a bill authored by the Senator from New 
Mexico, Mr. Anderson, directing that $65 million, as I recall the amount, be 
utilized for the payment of the claims referred to by the Senator from Illinois. 
I have conferred with various authorities and with the Senator from New Mexico. 
I am hopeful that the Senator from Illinois will be able to get that bill out of 
the committee within a reasonable time. In conference, I became convinced that 
instead of being $65 million the amount should be $75 million. The Senator from 
New Mexico has agreed that that is the correct amount. 

Mr, Dirksen, I was about to comment on that subject, because a number of 
bills have been introduced in the House and in the Senate, providing that moneys 
be advanced out of available proceeds by the Alien Property Office for the payment 
of the claims which are pending. The only difficulty we encounter is that there 
are no net proceeds so far as we can ascertain at the moment. The books have 
not been too well kept. I make that statement on the basis of the investigations 
which we have made and the hearings which we have held. We have not been 
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able to discover that there are actually any net proceeds or free balances which 
are available at the moment. 

No later than yesterday I introduced a bill to appropriate out of the Federal 
Treasury $60 million for the payment of these claims, with the added provision 
that the Treasury be reimbursed as proceeds from the Office of Alien Property 
become available. 

I wish to get to the difficulty which the committee encounters with respect to 
the liquidation of these vested properties, so that they may be turned over to 
private hands, and have an opportunity to build and become competitive in our 
economy. 

Mr. McCarran. Mr. President, will the Senator further yield? 

Mr. Dirksen. I yield. 

Mr. McCarran. No doubt the Senator is in accord with my thought that 
General Aniline and Film and corporations of a similar nature operating under 
the supervision of the Alien Property Custodian are now on the decline. They 
cannot meet competition. Little by little they are becoming less valuable; and 
the !onger the Government holds them the less valuable they will become. 

Mr. Dirksen. I share that sentiment. As a matter of fact, for a long time 
I have entertained a rather deep concern that this property might deteriorate. 
It becomes increasingly difficult to maintain a contented working establishment 
and retain personnel, both at the plant level and at the sales level. Ultimately 
there may be some losses as a result of diminishing morale and the deterioration 
of the property. 

That takes us back, of course, to the basic act which is presently upon the 
books and under which we must operate. There is a provision in the act, 
section 9 (a), that when the issue is joined and a claim has been asserted, the 
property cannot be sold until that claim has been disposed of. Today there 
is a claim in court against every property which the Alien Property Office now 
holds. That includes the General Aniline property. As a matter of fact a num- 
ber of claims have been asserted, including the Swiss claims. There is pending 
in the Federal court for the District of Columbia at the present time a suit 
which involves Interhandel, the Swiss interests, the interests of General Aniline, 
and the interests of the Property Office. A continuance was granted, as I 
understand. 

I thought the case had come to a decision, and that on the basis of a writ 
of discovery which was filed there had to be a determination by June 15. But 
my information—whether correct or incorrect—is that a continuance was 
granted, and so the matter is presently pending. 

We are, therefore, somewhat powerless to dispose of these properties unless 
some legal, constitutional way can be found to deal with them. That issue was 
first raised in the course of the last seven hearings which we held. Incidentally, 
other hearings have been scheduled to begin on July 20, to be almost continuous 
in nature, with a variety of witnesses, to consider all the bills referred to the 
committee which have any identity with the Trading With the Enemy Act. 

Some rather able lawyers have appeared before the committee. A very 
considerable doubt has been expressed as to whether or not constitutionally we 
can now enact legislation to sell these properties, escrow the proceeds, and let 
the claimants then proceed against the amount in escrow. There are claimants 
who are interested in the res, in the property, in the thing itself, rather than 
in the proceeds. They are interested in patent rights. They are interested in 
the possibility of conducting this kind of plant, dealing with dyestuffs, with 
intermediates, with drugs, and with chemicals, and making it the foundation 
of a very solid, established, and lucrative industry. 

So one of the things with which we shall come to grips on the 20th of July 
will be this rather delicate constitutional question. While I am a lawyer, I do 
not pretend at this moment to supply the answer. There are many excellent 
lawyers in the Senate, some of whom, not only recently, but in other years, have 
expressed some doubts as to the constitutionality of legislation which would be 
ex post facto in nature. I sincerely hope that we can arrive at a legislative 
approach to deal with the problem. I do not want to see this property deterio- 
rate. I should like to see it reposed in private hands. I think it can be inte- 
grated into the American economy, and that at long last, after many futile 
starts, we can really build up a dye and chemical and intermediate industry in 
this field that will be a credit to the country and will make it unncessary to 
depend upon foreign sources in the event—God forbid—that we should be in a 
State of hostilities again at some time in the future. 
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Those are the questions which the subcommittee and the chairman of the 
subcommittee inherited. The senior Senator from New Jersey, Mr. Smith, and 
my very esteemed friend and col'eague on the Judiciary Committee, the junior 
Senator from New Jersey, Mr. Hendrickson, have introduced a bill to make 
possible the sale of this property. On that bill and others we shall conduct 
our hearings in the hope that light will be shed, and that we can submit to the 
Senate legislation which we can justifiably defend on the floor. I would be a 
little reluctant to come before this distinguished body and suggest to it that it 
enact legislation if I had reasonable doubts of my own as to whether or not it 
squared with the Constitution. The chairman would like to be satisfied on that 
score. If some way can be found, I can assure the Senate that the committee 
will not be wanting in dispatch or lacking in diligence in order to bring about 
this happy solution. 

So I assure Members of the Senate now that all the bills for the extension of 
time for filing claims, for funds with which to process claims now pending 
before the War Claims Commission, and for the liquidation of properties which 
the Federal Government now holds, will be given careful consideration. 

There is only one further comment which I need make, Mr. President. It is 
amazing how long a bureau or a function can remain alive. The Senator from 
Nevada is so very correct in his statement that there are claims now pending 
which go back to World War I. To be sure, we followed then the idea of custo- 
dianship. In the case of some of the funds related to World War I, one of the 
problems is to identify the person who is rightly and properly entitled to the 
restitution of the property or money or bonds involved. 

Since the philosophy of the act was changed we have had no such problem at 
the present moment. However, it is amazing that all these cats and dogs from 
a generation ago should still be upon the doorstep of the country. 

We have tried first of all to cut down the size of the operations in the office. 
There was an office in San Francisco under the Alien Property Act. There was 
an office in Tokyo. There was an office in New York. There was an office in 
Munich. Administratively these offices will be consolidated and brought to 
Washington, if that has not already been done and a vestige of the personnel will 
remain in the Attorney General's office in New York to carry on there. 

There were some seventy-odd-thousand claims, 5,000 of which were in the 
hands of a single attorney in California. Many of these claims amount to 
only $5. 

Consider for a moment the Yokohama Specie Bank. Before the war a Japa- 
nese could walk into the bank lay down $5, and buy a certificate which would be 
payable in yen in Japan. When the war came that whole property was taken 
over. Today all those claims are pending. 

Mr. President, under the law notice cannot even be served on claimants without 
going well in excess of the amount involved in most of the claims. Ten days 
ago I introduced a bill to provide for the speedy liquidation of the matter, in 
the hope that 75 percent of the claims could be speedily disposed of, so that we 
would not invite costs that are infinitely greater than the claims involved. 

Mr. McCarran. Mr. President, will the Senator yield? 

Mr. DrrKseEn, I yield. 

Mr. McCarran. I may remind the Senator that, as I reeall, there were last 
year in excess of 100 lawyers employed by the Alien Property Custodian in 
Washington. I do not know how many were employed in the other offices. It 
would seem to me that that number of lawyers would be able to find a way by 
which the properties could be disposed of. 

Mr. DirKsSEN. I completely subscribe to that statement. The Senate will learn 
in due course that the chairman of the investigating committee has been most 
diligent and vigorous, in the hope that we may come close to a termination of 
the operation, because I believe it would be an affront to the efficacy of this or 
any other undertaking to have an office such as this languish year in and year 
out and maintain jobs, which are very pleasant so far as remuneration is con- 
cerned, or let an unnecessary agency live longer than absolutely necessary. 

[ ought to add one other point, Mr. President. In World War I days a great 
leal of scandal developed in connection with the alien property. There have 
been rumors; there have been innuendoes; there have been insinuations of one 
kind or another. I have stated repeatedly to the members of the subcommittee 
that I was not too much interested in that sort of thing. My primary interest 
was in lifting the Government out of this business and restoring these properties 
to private enterprise, so they can pick up and generate themselves into something 
worthwhile in our free-enterprise system. 
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These are problems, Mr. President, which are not of my making; they are 
problems I have inherited. I endeavor to do the best I can. I believe I have a 
rather efficient staff. It has been working on the problem early and late. 

So when the hearings are held, beginning on July 20, we shall have the new 
Alien Property Custodian, Mr. Dallas Townsend, come before the committee. 
He comes from New Jersey and, in my judgmert, without having known him 
very long, he appears to be an attorney of very marked talent, and altogether, 
I think, a very distinguished citizen, who will administer the job truly and well. 
We shall have others appear before the committee also. 

Incidentally, I am asking the president of General Aniline, Mr. Frye, alluded 
to by the Senator from Nevada, to return for further testimony. We will prob- 
ably have some of the former custodians testify also. In any event, adequate 
testimony will be developed, and the subcommittee always will address itself 
to the principal objective, namely, the lifting of the Government out of this 
business, for every day we are administering the Alien Property Office and 
for every day we have people on the roll whose compensation comes, not out of 
the Treasury but out of the properties themselves, it means there will be that 
many fewer dollars available to the veterans who fought the battles of this 
country, who are incarcerated in prison camps, and who were the victims of cruel 
and inhuman treatment, not only in the Orient but in Europe as well. I believe 
there rests upon us a solemn duty, which is almost sacred in nature, to make 
sure that we save every dollar and devote it to the purpose for which it was 
intended by Congress, mainly for the use of veterans. 

We shall certainly not depart from the spirit of the act, but we will do every- 
thing possible to husband those resources, to make sure that they go to the 
places and to the people for whom they are intended. 

Mr. Henprickson. Mr. President, I sincerely hope that every Member of the 
Senate will read the record that has just been made here today by the two dis- 
tinguished Senators, the Senator from Nevada, Mr. McCarran, and the Senator 
from Illinois, Mr. Dirksen. 

It has been my privilege to serve on the subcommitee, both under the able 
leadership of the late Senator Smith of North Carolina, a man whom we all 
loved dearly, and under the leadership of the distinguished Senator from 
Illinois. 

I have attended many of the hearings of the subcommittee. I think I know 
something of the problem. I know the need in my State, where the vast majority 
of the holdings of General Aniline and its associates are located. 

I hope that the Record will be read and studied. I join the distinguished 
Senator from Nevada in urging that the issue be brought to the floor of the Senate 
in the form of a bill at the earliest possible moment. I assure the Senate, as a 
member of the subcommittee, that I shall exert every effort at my command 
toward giving the Senate an opportunity to consider the issue within a reasonably 
short time. 


Mr. Wuson. I loitered here to say that I doubly apologize for tak- 
ing so much time. 

I think that Mr. Germann could cut to about 20 minutes of the com- 
mittee’s time if you could possibly find time to hear his statement. 
He is here from Switzerland. 

As Colonel Townsend says, he has made his acquaintance and I 
would like you gentlemen to know him and I would be grateful if 
you would find time to hear his statement. 

Senator Dirksen. Are you members disposed to remain with the 
committee for a while? 

Senator Henprickson. I would like to hear Mr. Germann. 

Senator Dirksen. We would be glad to hear Mr. Germann. 

Without objection, there has been submitted to the committee a 
number of briefs, on this point of constitutionality, and I suppose, 
to round out the record, that those ought to also be submitted. 

Mr. Townsenp. They are submitted by plaintiffs in 9 (a) suits. 

Mr. Natrn. These letters are from the Kaufman intervenors, letters 
from Graubard & Moskovitz, and from Hogan & Harston, in which 
they say they support Mr. W ilson’s s position and ask that their letters 
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be put in the record. Further these are some telegrams and letters sent 
to the committee. 
(Letters and telegrams referred to follow :) 


JULY 16, 1953. 
Hon. WILLIAM LANGER, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

Dear SENATOR: This is in response to your request for the views of the De- 
partment of Justice concerning the bill (S. 2171) to amend section 9 (a) of the 
rrading With the Enemy Act, as amended. 

The bill would add a proviso to section 9 (a) of the Trading With the Enemy 
Act (50 U. 8. C. App. see. 9 (a)) to permit the sale of vested property held sub- 
ject to suit under that section where the President determines that the interest 
and welfare of the United States so requires. The sale would be required to be 
in conformity with the present laws respecting sale of vested property, except 
that a notice of intention to sell must be published in the Federal Register at 
least 80 days prior to the sale. The bill provides that the proceeds of sale be 
held in trust in a special account in the Treasury subject to the outcome of the 
suit. Any claimant in such suit would be permitted to elect, after the sale, 
whether he wishes to receive his share of the proceeds of the sale if he is suc- 
cessful in the suit, or to request the court to determine the amount which would 
be the just compensation to which he is entitled under the Constitution. The bill 
also provides that if just compensation is awarded, the amount of the award 
shall be paid first from the net proceeds of sale, and thereafter, if additional 
funds are necessary, from the Treasury in the same manner as judgments in 
other civil actions against the United States. 

The Department urgently recommends the favorable consideration of the 
bill. 

At the present time, under section 9 (a) of the Trading With the Enemy Act, 
any person claiming to be other than an enemy or ally of an enemy is permitted 
to enter suit to secure return of any property owned by him which has been 
vested under that act. That section also provides that in the event of such suit 
the Attorney General shall hold the property intact subject to the order of the 
court, and he is expressly enjoined from any disposition of the claimed property 
until final judgment in the suit. 

During time of war, it is important that the Government have summary pow- 
ers to protect its interests by seizing property suspected of being enemy-owned 
or controlled. Corollary to this, it is also important that persons who can es- 
tablish that property taken from them is not enemy property, should have the 
right to recover such property in cases where the interest and welfare of the 
United States will not be injured thereby. There are cases, however, where the 
continued retention of certain vested property by the Government while the 
enemy or nonenemy character of that property is being determined in complex 
and protracted litigation, is definitely injurious to the public interest. 

Section 9 (a) as presently constituted makes no provision to meet this diffi- 
culty. The bill would remedy that defect by permitting the statutory injunc- 
tion of section 9 (a) to be lifted in those cases important enough to justify a 
determination by the President that the interest and welfare of the United 
States so requires. 

The most important illustration of this need is the case of General Aniline & 
Film Corp. This is a large production enterprise, with assets in excess of $139 
million. It is the second largest producer in the United States of photographic 
film and other photographic materials, one of the largest dyestuff producers, and 
an important component of the chemical industry. It has a total payroll of ap- 
proximately 7,600 persons, to whom during 1952 there was paid nearly $35 
million. 

This enterprise is highly important to the welfare of the areas in which its 
production plants are located. It has a substantial output of items important 
to the defense effort of the United States. The strength of this enterprise, and 
its continued existence as a competitive force in the important fields in which it 
is engaged is undeniably of concern to the public interest. 

The General Aniline & Film Corp. has since 1948 been the subject of a suit 
instituted by I. G. Chemie, a Swiss corporation, asserting that the vested 97 
percent of the General Aniline shares were owned by it and not by I. G. Farben 
of Germany, and that Chemie is not itself controlled by the same German in- 
terests. Despite the fact that this litigation has been constantly active since 
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its inception, and that it twice has come before the Supreme Court, it is still | 3 
in the pretrial stage. Moreover, in the case of Kaufman v. Society Internation- ; 
ale, etc. (348 U. S. 156 (1952)), the Supreme Court permitted intervention by 
Chemie’s nonenemy stockholders. 

The entry in this complex case of numerous intervenors introduced a new and 
even more complicating factor. As a result, the litigation has in its pretrial 
phase reached a degree of extraordinary complexity. Of course, since the evi- 
dence in the case involves the worldwide concealment of Farben assets outside of 
Germany over the entire period between World Wars I and II, with the tens of 
thousands of documents bearing on that subject, any early conclusion of the 
litigation is difficult to foresee. 

Under the present law, this company must be continued under Government 
operation and control until the final disposition of that suit. The inflexibility 
inherent in Government control, and the doubt as to the ultimate disposition of 
the business which is to be decided in the suit, has seriously hampered its oper- 
ations. The company’s management believes that new capital, impossible to ob- 
tain so long as Government control continues, is necessary to maintain the corpo- 
ration in a strong competitive position. Fear of insecure tenure makes it difficult 
for the company to attract and hold qualified research and executive personnel. 
These and other disadvantages of Government ownership make it difficult to 
maintain this company on a sound basis, although its maintenance as a strong 
producer is important to the public interest and welfare, regardless of the out- 
come of the litigation. 

While there are no other cases of such size and complexity, there are several 
other important properties under the contro] of the Office of Alien Property which 
it is unable to sell until the disposition of section 9 (a) litigation affecting those 
properties. It is believed that sale of some of those properties to private in- 
terests before the disposition of the complex litigation which now bars such sale, 
may prove important to the public interest. 

While protection of the public interest in this matter is the most important 
purpose of this legislation, it is to be noted that it contains careful safeguards so 
that the interests of the private claimants are not sacrificed. All claimants are 
guaranteed the option to choose between proceeding against the proceeds of sale, 
or seeking the just compensation to which the Constitution entitles them. 

The bill has the additional advantages of helping the Government remove itself 
from private business fields where it has no proper place and of liquidating ex- 
peditiously the related functions of the Office of Alien Property. 

Accordingly, the Department of Justice strongly urges the enactment of the bill. 

The Bureau of the Budget has advised that there is no objection to the submis- 
sion of this report and that the enactment of this legislation in the present session 
of the Congress is in accord with the program of the President. 

Sincerely, 
WitiiaM P., Rogers, 
Deputy Attorney General. 


ALBANY, N. Y., June 12, 1958. 
Hon. Everett M. DIRKSEN, 
Committee on the Judiciary, 
United States Senate, Washington, D. C.: 

New York State Federation of Labor is in favor of the sale of the General 
Aniline works, Rensselaer, N. Y., and is certain that such sale will be done to 
the best interests of American enterprise. 

New York State FEDERATION OF LABOR. 





Los ANGELES, Cauir., July 16, 1953. 
Hon. Everett M. Dirksen, 
Senate Office Building, Washington, D. C.: 


Senate bill 2171 has just been called to our attention. Many clients’ interests 
in alien property would be affected by this measure, and it is our opinion that 
the bill, as drawn, is unconstitutional and would deprive clients of their rights 
to obtain property in court action, even if their claim could be properly sup- 
ported. Request unfavorable action on this bill. 


Judge James D. GARIBALDI. 
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Los ANGELES, CALIF., July 16, 1958. 
Hon. Everett M. DIRKSEN, 
Senate Office Building, Washington, D. C.: 

Number of our clients have property held by Alien Property Custodian, and my 
lawyers advise that bill No. S. 2171, introduced by Hendrickson and Smith, is 
uneonstitutional and would deprive our clients of their property before settle- 
ment in court. 

Judge LEonaRD WILSON. 


AtBany, N. Y., July 14, 1953. 
Hon. Everett M. DIrKsen, 
Chairman, Subcommittee on Trading With the Enemy Act, 
Committee on the Judiciary, Washington, D. C.: 

Augmenting our conversation of July 10 in Senate anteroom, I again respect- 
fully request an opportunity to be heard on amendment to section 9 (a), Trading 
With the Enemy Act. 

JOHN B. RYAN, Jr., 
President, International Chemical Workers Union, Local 227. 





TSUKIYAMA & YAMAGUCHI, 
Honolulu, T. H., July 14, 1958. 
Subject: Proposed Amendment to Section 9 (a) of Trading With the Enemy Act. 
Hon. Everett MCKINLEY DIRKSEN, 
Subcommittee on Trading With the Enemy Act, 
United States Senate, Washington, D. C. 

Dear SENATOR DirKSEN : Thank you for the opportunity of commenting on the 
provide bill to amend the Trading With the Enemy Act. The bill seems to 
provide for the sale uf any property or interest claimed in a pending suit upon 
a determination made by the President that the interest and welfare 
of the United States requires such sale. Under the present law, when suit is 
filed, sale of the property is prohibited, and very often not only the Government 
but also the claimant suffers financial loss because of the arbitrary statutory 
prohibition. 

However, the granting of an unrestricted discretion to the Office of Alien Prop- 
erty does not seem to be the answer. Very often the claimant has been an active 
participant in the previous successful operation of the business. At least, he 
has a financial interest in the business or property and hag certain definite ideas 
on the subject. To deprive him of an opportunity to express his views on the 
proposed sale would be to ignore what may well be sound financial advice. 

I suggest that final determination as to whether the property or business 
should be sold, pending suit, is a matter that should be vested in the court having 
jurisdiction of the case. If others, besides the petitioner, have any interest in 
the sale, they can be notified and given an opportunity to state their respective 
positions. The court can then, with all the pros and cons before it, decide 
whether the property or business should be sold. 

The law should give the right not only to the Government, but also to the 
claimant, to petition the court for an order of sale. Sometimes the Government 
is so busy with the operation of the business or maintenance of the property 
involved that it loses sight of the possibility of an advantageous sale. Our 
Federal courts are well equipped to hear and determine such questions, since 
similar problems are frequently heard and disposed of in equity cases, especially 
in receiverships and trusteeships. 

The provision in the proposed bill which gives to the claimant the right of 
“election to waive all claims to the net proceeds and to claim just compensa- 
tion instead,” does not give the claimant all that he is entitled to in case he 
prevails. Just compensation in money is not necessarily the equivalent of a 
going business or a piece of real estate with potential value. Our Federal courts, 
by protecting the rights of claimants while safeguarding the best interests of 
the United States, will be actually doing what the Office of Alien Property in- 
tends to do, but sometimes, because of inexperience in the particular type of 
business or inability to weigh the interests of all concerned, fails to do. 

My suggestion, then, is directed only to the first part of the proposed amend- 
ment. Rather than to give the Office of Alien Property an unrestricted discre- 
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tion as to sale of property, pending suit, I propose that the authority be given 
to the court, with the right in both the Government and the claimant to file a 
petition for such determination. 
Sincerely yours, 
RatpH T. YAMAGUCHI. 


RADNER, ZrTo, KOMINERS & Fort, 
Washington, D. C., June 16, 1953. 


Re I. G. Chemie v. Brownell (C. A. 4360-48, U. S. D. C., District of Columbia) 


Hon. Everett MCKINLEY DIRKSEN, 
United States Senate, Washington, D. C. 

DEAR SENATOR DIRKSEN: We appreciate the opportunity you have afforded us 
by your letter of June 10, 1953, to comment upon the proposed amendment to 
section 9 (a) of the Trading With the Enemy Act. 

Your invitation was extended because of our representation of Eric G. Kauf- 
man et al., intervenors, in the proceeding above mentioned. We are associated 
in that intervention with the law firm of Graubard & Moskovitz, which maintains 
its offices in New York City. Inasmuch as Messrs. Graubard & Moskovitz were 
likewise requested to express their views with respect to the proposed legislation, 
we wish to advise you that to the extent comments are to be made in behalf of 
the interests we represent, such comments will be submitted by Messrs. Graubard 
& Moskovitz. 

Sincerely yours, 
ODELL KoMINERS. 


FiscHer, WILLIS & PANZER, 
Washington 6, D. C., June 25, 1958. 
Re J. G. Chemie v. Brownell (C. A. 4360-48, U. S. D. C., District of Columbia). 
Hon. Everett McKINLEY DIRKSEN, 
United States Senate, 
Subcommittee on Trading With the Enemy Act, 
Washington, D. C. 

Dear Senator Dirksen: Thank you for your letter dated June 10, 1953, in- 
viting our comments on proposed legislation which would permit the Office of 
Alien Property to dispose of certain property pending litigation. You ask for 
our views because we are among the attorneys for Intervenors Kaufman in the 
I. G. Chemie case. 

We understand that the firm of Graubard & Moskovitz will submit views upon 
the proposed legislation to your subcommittee on behalf of the interests identi- 
fied with the Kaufman intervention. We want, nevertheless, to express our deep 
appreciation for your thoughtfulness in addressing your request to us. 

Sincerely yours, 
Henry G. Fiscuer. 





GRAUBARD & MOSKOVITZ, 
New York 6, N. Y., July 16, 1953. 
Senator Everett McKInitey DIRKSEN, 
Chairman, Subcommittee on Trading With the Enemy Act, 
Committee on the Judiciary, United States Senate, 
Washington, D. CO. 

Dear Str: We thank you for the kind invitation extended in your letters of 
June 10 and July 8, 1953, to submit to your committee our views with respect to 
Senate bill S. 2171, to amend section 9 (a) of the Trading With the Enemy Act, as 
amended, so as to authorize the President, i. e., the Office of Alien Property, to 
sell any property vested pursuant to section 5 (b) of the act, notwithstanding the 
fact that American citizens and friendly nonenemy aliens who would other- 
wise be entitled to a full return under section 9 (a) have an undeniable interest 
in all or part of such vested property. 

We represent the Kaufmans, on whose behalf, and on behalf of all other stock- 
holders similarly situated (monenemy stockholders of American and friendly 
alien nationality, we have intervened in an action brought under section 9 (a) 
of the Trading With the Enemy Act, and presently pending in the United States 
District Court for the District of Columbia, entitled: “Societe Internationale, etc. 
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(‘Interhande?’), v. Brownell.” In this action the plaintiff corporation is assert- 
ing the return of all of its vested assets, which includes about 97 percent of the 
outstanding stock of General Aniline & Film Corp. Our intervention asserts a 
derivative claim on behalf of the nonenemy stockholders of Interhandel (apart 
from the claim made by the corporation for a 10 pereent return) for the return 
of these assets, proportionate to the nonenemy interest therein. We also repre- 
sent the Shoop-Reiff Protective Committee, representing independent nonenemy 
shareholders owning approximately 20,000 shares of Interhandel. This com- 
mittee has supported our intervention since 1950, shortly after our application 
for intervention was filed. 

Our proceeding for intervention was favorably determined by the United States 
Supreme Court on April 7, 1952 (Kaufman v. Societe Internationale, etc., 343 
U. 8S. 156, 96 L. BE. 853). The Supreme Court, in adjudicating the rights of those 
for whom we pleaded—the nonenemy stockholders of Interhandel—in the vested 
assets, including General Aniline & Film Corp., firmly determined : 

“Our holding is that when the Government seizes assets of a corporation organ- 
ized under the laws of a neutral country, the rights of innocent stockholders 
to an interest in the assets proportionate to their stockholdings must be fully 
protected.” [Italics added. ] 

The Supreme Court went on to say: 

“The innocent stockholder may not have title to corporate assets, but he does 
have an interest which Congress has indicated should not be confiscated merely 
because some others who have like interests are enemies.” 

We annex hereto as part of this letter the full text of the majority opinion of 
the Supreme Court. 

Notwithstanding the pronouncement of the Supreme Court, the text of 8S. 2171 
was initially proposed, as indicated by the newspaper reports and committee 
hearings, by representatives of General Aniline & Film Corp.; it is intended 
primarily to permit the sale of General Aniline & Film Corp., and thereby prevent 
its return, either all or part, to its former owners. 

On behalf of the stockholders whom we represent—and in this we submit that 
we present the views of all nonenemy stockholders of Intehandel—we are firmly 
opposed to the enactment of 8. 2171 because it is contrary to the determinations 
and mandate of the Supreme Court; it would constitute an unconstitutional 
taking of private property; and it would be tantamount to an eminent-domain 
taking for a private use and purpose, akin to the nationalization of a private 
industry, not in furtherance of any war purpose or truly national concern. 

These fundamental objections, we submit, are not overcome by the avowed 
desire of the present administration “to get the Government out of business.” 
This intent, however desirable, should not be made to apply to a situation where 
the United States is, as the Supreme Court has held, under an obligation to 
return in whole, or at least in part, to its rightful owners a private business 
taken under a war power. The intent to get out of business does not, we submit, 
justify the sale by the Government in these circumstances to third parties; nor 
the relegation of the rightful owners to a claim for compensation. 

In the light of the Supreme Court decision, the Office of Alien Property has no 
more than a custodian or trustee title to General Aniline, insofar as the non- 
enemy stockholders of Interhandel are concerned. We venture to suggest the 
possibility that the significance of the Supreme Court decision has not heretofore 
been called fully to the attention of the Members of the Senate who have intro- 
duced this bill. 

We respectfully ask whether.Members of Congress would seriously consider 
such legislation for forced sale were it to apply to the celebrated Montgomery 
Ward incident or to the disposition of seized railroads or steel companies or the 
coal mines or any other private business seized or operated by the United States 
during a time of emergency. Does the Congress desire to establish such a prece- 
dent and procedure for undoing such seizures, whether proper or mistaken, by 
sale of the seized businesses to third parties rather than by return to their right- 
ful owners? Would not such a precedent display a serious disregard for the 
protection against Government fiat afforded private property under the fifth 
amendment? If we start with General Aniline, with respect to which the United 
States Government is only a trustee or custodian, where shall it end? 

We desire further to point out that a forced sale would deprive American citi- 
zens and other nonenemy stockholders of the opportunity to participate in the 
future increased values of the company. Such procedure on the part of the 
Government would be tantamount to saying: While your company was under 
Government control, it has been unable, as the officials of General Aniline have 
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testified before your committee, to prosper as it should have. Now that we plan 
to turn the company back to private control, we shall take it from you, as well 
as any future benefits that may accrue to your stock due to private operation. 

We respectfully submit to your committee that the proposed amendment to 
section 9 (a) as represented by S. 2171, if enacted, would be unconstitutional. 
We do not here question the right of the United States to vest and take over 
property in time of war even if it turns out to be owned by Americans or 
friendly aliens, nor the right of the United States to retain, and not to return 
any property so vested, if it is found to belong to enemies. But, the right of the 
United States so to vest property, which may happen to include the property of 
American citizens and friendly aliens, is justified and is found to be constitu- 
tional only because a full and adequate claim for return is provided in section 
% (a) of the Trading With the Enemy Act as it is presently written. We all 
recognize that in wartime it may be difficult to distinguish between enemy and 
nonenemy property, and that mistakes may be made. Thus, an erroneous vest- 
ing may be justified in wartime because mistakes can be fully rectified under 
section 9 (a) so that a proper return is made when the facts disclose that the 
property belongs, in whole or in part, to nonenemies. 

The courts have repeatedly held that the Trading With the Enemy Act in 
its entirety is constitutional because the Congress, in its wisdom, conferred 
upon the Alien Property Custodian and the courts the power and the obligation 
to return vested property which has been found to be nonenemy. 

As Mr. Justice Oliver Wendell Holmes said for the Supreme Court in Central 
Union Trust QCo., v. Garvan (254 U. S. 554, 566 (1921) ): 

“There can be no doubt that Congress has power to provide for an immediate 
seizure in war times of property supposed to belong to the enemy, as it could 
provide for-an attachment or distraint, if adequate provision is made for a 
return in case of mistake.” 

The following month Judge Van Devanter, in the leading case of Stoehr v. 
Wallace (255 U. 8. 239, 245, 246 (1921) ), reiterated: 

“That Congress in time of war may authorize and provide for the seizure 
and sequestration through executive channels of property believed to be 
enemy-owned, if adequate provision be made for a return in case of mistake, is 
not debatable. * * * Thus there is provision for the return of property mis- 
takenly sequestered; and we have no hesitation in pronouncing it adeqaute, 
for it enables the claimant as of right, to obtain a full hearing on his claim 
in a court having power to enforce it if found meritorious.” 

The Supreme Court subsequently reaffirmed this view in Commercial Trust 
Co. v. Miller (262 U. 8. 51, 56, 57 (1922)), saying: 

“In other words, it is the view of the opinions that the act provides for an 
exercise of government, but also provides, as we have said, redress for mis- 
takes in its exercise by_the claimant of the property filing a claim under section 
9, which, if not yielded to, may be enforced by suit.” 

The same view of the Trading With the Enemy Act was taken in the last 
war in Standard Oil Co. vy. Markham (57 Fed. Supp. 332, 334), when Judge 
Knox succinctly stated: 

“The existence of a right upon the part of claimant to regain his wrong- 
fully seized property, and to do so completely, is essential to the constitu- 
tionality of the act.” 

To remove these saving provisions of section 9 (a) would in our opinion 
render the Trading With the Enemy Act unconstitutional, particularly as 
applied to our case, at which case 8. 2171 appears to be aimed. It is settled 
law that friendly aliens are entitled to the fullest protection of the fifth 
amendment to the same extent as an American citizen. Russian Volunteer 
Fleet v. United States (282 U. S. 481 (1931) ). The fact that S. 2171 proposes 
just compensation for a foreed sale of private property against the will of 
those rightfully entitled thereto is not a satisfactory, or proper, or “complete” 
remedy in a case where, as here, return of General Aniline & Film Corp., in 
whole or in part, is required by reason of the interest of the nonenemy share- 
holders of Interhandel. . 

We respectfully submit that, apart from the impact of S. 2171 upon the consti- 
tutionality of the entire act, S. 2171, if enacted, would be unconstitutional because 
it would in effect give the Executive the power to seize and to dispose of private 
property, in the nature of an eminent-domain taking, even though such property 
is not intended for any public use, but is intended only for private use, i. e, 
to sell it to private persons other than the rightful owners. Surely the sale of 
the yested assets of Interhandel, i. e., the shares of General Aniline & Film Corp., 
does not constitute a disposal of this property for a public use. 
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rhe courts have repeatedly held that the taking of private property by the Gov- 

nment for private use is prohibited by the Constitution, regardless of whether 
provision is made for just compensation. The Supreme Court in the Kaufman 
ase dealt with a very similar point, raised by us on behalf of the nonenemy 
tockholders and specifically applicable to General Aniline & Film Corp., as 
follows: 

“The United States wishes to sell the entire assets of Interhandel. And it is 
irgued that if nonenemy stockholders are to be given a chance in court (which 
right is challenged), they should be limited to individual suits for money judg- 
nents against the Custodian. Petitioners claim a proportional right or interest 
n the specific assets of Interhandel and that they may not be driven to accvepr 
their share of whatever price the Government may happen to get from a sale of 
these valuable assets, * * * But we think the questions involved in disputes 

ke this can be more appropriately resolved in the corporate actions authorized 

y section 9 (a) than by resort to a multipilicity of separate actions. * * * 
Courts trying such corporate actions have adequate equitable power and pro- 
edural flexibility to protect all interests, even when the corporate recovery is 
not for the benefit of all stockholders but only for those who are nonenemies. 

“In view of our holding that Congress has recognized that nonenemy stock- 
holders of nonenemy foreign corporations have a severable interest in corporate 
issets seized by the Custodian, it follows that the allegations of these petitioners 
entitle them to intervene.’ [Emphasis added. ] 

The Supreme Court has stated that the very issues involved in S. 2171 should 
be left to the pending litigation. We respectfully submit that there is no national 
purpose to be served by the forced sale of the General Aniline stock. On the 
contrary, a forced sale of property, especially in a case where the Government 
has “overvested” and is obliged to make return, in whole or in part, would be a 
most dangerous precedent to establish. Such a sale is surely not required for 
purposes of national defense. Nor is there involved some peculiarly unique 
plant or product subject to security protection which it is necessary that the 
United States own or manage. On the contrary, the Attorney General desires 
to place this property in private hands. 

We respectfully submit that, since the United States does not require this 
plant for its own use, any legislation providing for the forced sale of these 
assets to third persons would not only be unconstitutional, but also unconscion- 
able. If the United States desires to “get out of business,” which is a laudabie 
purpose, then it should return the property to those rightfully entitled thereto. 
The Government should not be permitted to seize private property, even if done 
in time of emergency or war, in order to transfer ownership to third persons. 
No one would even venture to suggest that this be done in any other case where 
a temporary seizure was made. Why should this unprecedented step be taken 
for this particular case? 

We therefore must record our opposition to the bill and we respectfully submit 
that, seen in this light, and with due regard to the prevention of further en 
croachment on private enterprise, 8. 2171 should not meet with the approval of 
the Congress. 

We have been furnished with a copy of a legal memorandum prepared by 
Messrs. Whiteford, Hart, Carmody & Wiison, atturneys for Interhandel, which 
we understand is being submitted in opposition to S. 2171, H. R. 5896, and H. R. 
o988, and we agree with and endorse the views therein expressed. 

It is respectfully requested that this letter and the exhibit annexed, be 
accepted for inclusion in the record of the hearings relating to S. 2171. 

Respectfully submitted. 

FRAUBARD & MosKOovITz, 
By Irvine Mosxkovirz. 


SUPREME COURT OF THE UNITED STATES 
No. 172.—Ocrorer Term, 1951 


Lirie G. Kaufman and Aenni C. Kauf- 
man, Petitioners, 
v. 

Societe Internationale Pour Participa- 

tions Industrielles et Commerciales, 

S. A., ete., et al. } 


On Writ of Certiorari to the United 
States Court of Appeals for the Dis- 
trict of Columbia Circuit. 
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[April 7, 1952.] 


Mr. Justice BLAcK delivered the opinion of the Court. 

Acting under § 5 (b) of the Trading with the Enemy Act,’ the Alien Property 
Custodian vested in himself the American assets of Interhandel, a Swiss corpora- 
tion.? Interhandel sued in the Districst Court to recover the assets. The Custo- 
dian * answered alleging that the Swiss corporation was dominated and controlled 
by officers, agents, and stockholders who were engaged in a conspiracy with 
German nationals and with the German Govevnment to operate the company’s 
business in their interests while we were at war with Germany. Petitioners, 
United States citizens who own stock in Interhandel, filed a motion to inter- 
vene. They admitted the Custodian’s charge that Interhandel was dominated by 
officers and stockholders who had been engaged in such a conspiracy. They also 
admitted the right of the Custodian to retain an interest in the seized assets pro- 
portional to the stock ownership of enemy stockholders. But petitioners con- 
tended that they and other nonenemy stockholders had claims in the corporate 
assets which it was the corporation’s duty to protect. Alleging that the dominant 
enemy group which had charge of the suit would not press the corporate claim 
in a manner that would adequately protect the claims of innocent shareholders, 
petitioners asserted a right to intervene under Rule 24 (a) of the Federal Rules 
of Civil Procedure. The District Court denied the motion to intervene, 90 F. Supp. 
1011, and the Court of Appeals affirmed,———U. 8. App. D. C. , 188 F. 2d 1017. 
Underlying the claimed right of petitioners to intervene is an important question 
of the power of the Alien Property Custodian under the Trading With the Enemy 
Act, namely: What part of the assets of a corporation organized under the laws 
of a neutral country may the Custodian retain where part of the corporate stoer 
is owned by enemies, part by American citizens, and part by nonenemy aliens? 
This question was reserved in Clark v. Uebersee Finanz-Korp., 332 U. 8. 480, 
489-490. To consider it we granted certiorari in this case. 342 U. S. 847. 

First. Interhandel is a neutral corporation organized in Switzerland. Prior to 
1941, even ownership of its stock and domination by enemy nationals would not 
have justified seizure of its assets. In order to reach the enemy interests in such 
neutral corporations, Congress amended the controlling Act in 1941. The back- 
ground, scope and consequences of that amendment were discussed in Clark v. 
Uebersee Finang-Korp., supra. We there held that the 1941 amendment author- 
ized the Custodian to seize and vest in himself all property of any foreign country 
or national, even that of friendly or neutral nations. At the same time we re- 
fused to hold that the 1941 amendment deprived friendly or neutral nations or 
nationals of a right to have their assets returned if they could prove that they 
were free of any open or concealed enemy taint. The purpose of the amendment, 
we found, was “not to appropriate friendly or neutral assets but to reach enemy 
interests which masqueraded under those innocent fronts.” Clark v. Uebersee 
Finanz-Korp., supra, 485. 

Thus, under the 1941 amendment the nonenemy character of a foreign corpora- 
tion because it was organized in a friendly or neutral nation no longer conclu- 
sively determines that all interests in the corporation must be treated as friendly 
or neutral. The corporate veii can now be pierced. Enemy taint can be found 
if there are enemy officers or stockholders; even the presence of some nonenemy 
stockholders does not prevent seizure of all the corporate assets. But such a 
governmental seizure requires consideration of the plight of innocent stockhold- 
ers. For as stated in the Uebersee case, the amendment does not contemplate 
appropriation of friendly or neutral assets. While Congress has clearly provided 
for forfeiture of enemy assets, it has used no language requiring us to hold 
that innocent interests must be confiscated because of the guilt of other stock- 
holders. Nor does any legislative history pointed out persuade us that Congress 
intended to inflict such harsh consequences upon the innocent. We decline to 
read such a congressional purpose into the Act. 

Our holding is that when the Government seizes assets of a corporation organ- 
ized under the laws of a neutral country, the rights of innocent stockholders to 


140 Stat. 411, 50 U. S. C. App. § 1, as amended by the First War Powers Act of 1941, 
55 Stat. 839, 50 U. S. C. App. (Supp. V) § 5 (b) 

* Although the corporation is commonly called “Interhandel,” its full legal name is 
Societe Internationale Pouur Participations Industrielles et Commerciales S. A.,-etc. The 
American assets consisted of bank accouunts and over 90% of the capital stock in the 
General Aniline & Film Corporation of Delaware, all of the assets apparently being valued 
at more than $100,000,000.00. 

*In 1946, the Attorney General succeeded to the powers and duties of the Alien Property 
Custodian. Exec. Order No. 9788, 11 Fed. Reg. 11981. 
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an interest in the assets proportionate to their stock holdings must be fully 
protected. This holding is not based on any technical concept of derivative 
rights appropriate to the law of corporations. It is based on the Act which 
enables one not an enemy as defined in § 2 to recover any interest, right, or title 
which he has in the property vested. The innocent stockholder may not have 
title to corporate assets, but he does have an interest which Congress has 
indicated should not be confiscated merely because some others who have like 
interests are enemies. 

Second, Section 9 (a) of the Trading with the Enemy Act authorizes Inter- 
handel to maintain this action for the recovery of all its assets because it 
has alleged that it is not enemy dominated. Alleging that they and others 
are nonenemy stockholders, petitioners charge that it is Interhandel’s corporate 
duty to assert a claim for the return of their proportionate interests in the 
assets even though other stockholders who dominate the corporation are found 
to be enemies. Petitioners further allege that the corporate management refuses 
to assert such a claim, but continues to claim only a return of all assets on the 
theory that whatever return is obtained must be divided among enemy and non- 
enemy shareholders in proportion to their stock holdings. This position is 
taken, petitioners charge, because the suit is being controlled by the very stock- 
holders on whose account the Custodian seized the property and whose interests 
will be worthless if they are found to be enemies. Petitioners allege that this 
enemy corporate management, fearing confiscation of its enemy-tainted inter- 
ests, is about to settle the corporate claim with the Custodian for an amount less 
than the value of the nonenemy part of the assets. Should this be done, it is 
said the enemy management contemplates dividing the proceeds proportionately 
among enemy and nonenemy stockholders, thus violating the Act in two ways: 
(1) by depriving nonenemy stockholders of part of their property, and (2) by 
returning assets to foreign enemy stockholders. 

A mere narration of the allegations shows that petitioners’ fears are by no 
means fanciful. Indeed, the Government agrees with the dominant corporate 
management that the interests of enemy and nonenemy stockholders should be 
treated alike. The United States wishes to sell the entire assets of Interhandel. 
And it is argued that if nonenemy stockholders are to be given a chance in court 
(which right is challenged), they should be limited to individual suits for money 
judgments against the Custodian. Petitioners claim a proportional right or 
interest in the specific assets of Interhandel and that they may not be driven 
to accept their share of whatever price the Government may happen to get 
from a sale of these valuable assets. In order to play safe, petitioners have 
filed a separate suit in a Federal District Court. But we think the questions 
involved in disputes like this can be more appropriately resolved in the corporate 
actions authorized by § 9 (a) than by resort to a multiplicity of separate actions. 
In such suits the nonenemy stockholder in his own right may assert his non- 
enemy character in order to protect his own interest from the enemy taint caused 
by other stockholders. Courts trying such corporate actions have adequate 
equitable power and procedural flexibility to protect all interests, even when 
the corporate recovery is not for the benefit of all stockholders but only for 
those who are nonenemies. 

In view of our holding that Congress has recognized that nonenemy stock- 
holders of nonenemy foreign corporations have a severable interest in corporate 
assets seized by the Custodian, it follows that the allegations of these peti- 
tioners, entitle them to intervene. These allegations, if true, show that peti- 
tioners’ interests may be inadequately represented and that they may be bound 
by a judgment in this corporate action. This brings the claim of intervention 
squarely within Rule 24 (a) (2) of the Federal Rules of Civil Procedure.‘ 

Reversed. 

Mr. Justice CLARK took no part in the consideration or decision of this case. 


, 


Hocan & Hartson, 
Washington 5, D. C., July 17, 1958. 
Hon, Everett McKIniey Dirksen, 
Chairman, Senate Judiciary Subcommittee on Trading With the Bnemy Act, 
Washington, D. C. 
Dear SENATOR DIRKSEN: This will acknowledge receipt of your letters of June 
10 and July 8, 1953, in which you afford me the opportunity to state my views 


*“Upon timely application anyone shall be permitted to intervene In an action: * * * 
(2) when the representation of the applicant’s interest by existing parties is or may be 
inadequate and the applicant is or may be bound by a judgment in the action; * * *,” 
See Sutphen Estates, Inc., v. United States, 342 U.S. 19. 


38158—53——10 
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or testify on the proposed legislation, S. 2171, to amend section 9 (a) of the 
Trading With the Enemy Act, as amended. I also wish to acknowledge your 
mimeographed letter of July 10, 1953, advising me that the Senate Judiciary 
Subcommittee on the Trading With the Enemy Act, will hold hearings beginning 
Monday, July 20, 1953, for the purpose of hearing testimony on S. 2171, and a 
number of other bills to amend various sections of the act. 

As you know, Societe Internationale pour Participations Industrielles et Com- 
merciales, 8S. A., commonly known as Interhandel, a Swiss corporation, has filed 
suit in the United States district court for the District of Columbia against the 
Attorney General, seeking the return of certain of its vested property consisting of 
large bank accounts and over 90 percent of the outstanding stock of General Ani- 
line and Film Corp. 

In this litigation, one Kaufman, a nonenemy stockholder of Interhandel, sought 
to intervene, contending that, although the Government had the right to seize and 
retain enemy assets, it could not retain the proportionate interest of nonenemy 
stockholders in the said assets. This finally reached the Supreme Court of the 
United States, and that Court, upholding Kaufman’s contention, held that a 
nonenemy stockholder’s rights must be protected and that he is entitled to the 
return of his proportionate interest in the vested assets (Kaufman, et al. v. So- 
ciete Internationale pour Participations Industrielles et Commerciales, 8S. A., et 
al,, 343 U.S. 156). 

This concept of a nonenemy stockholder’s property right, as an individual, 
to corporate assets was entirely new, and the Supreme Court characterized its 
holding as “novel.” 

After the Kaufman decision, I was employed to represent a group of 555 non- 
enemy shareholders of Interhandel, owning approximately 25,000 shares of stock. 
I filed an application on behalf of Ernest Attenhofer and all other nonenemy 
shareholders similarly situated, for leave to intervene in the Interhandel suit. 
This application has been granted, and since the filing of the complaint in inter- 
vention several hundred more nonenemy stockholders have joined the group I 
represent. 

The Supreme Court’s opinion leaves some doubt as to whether or not a non- 
enemy stockholder should assert his right by intervention in the corporate suit 
(1) on an individual basis, or (2) by way of a derivative suit for and on behalf 
of the corporation. The Kaufman intervenors have always contended that the ap- 
propriate procedure should be in the nature of a derivative action. The Supreme 
Court’s opinion is somewhat inconsistent on this point, but I am of the view that 
when the opinion is considered in its entirety that the Court intended that the 
nonenemy stockholders should assert individual claims by intervention in the 
corporate action. However, to be entirely safe, my complaint in intervention 
is in two counts—the first asserting the individual theory of recovery, and the 
second asserting the derivative theory. 

Inder the Trading With the Bnemy Act, as amended, all claimants of any 
property or interest vested after December 18, 1941, were required to file their 
claims by April 30, 1949, or 2 years from the vesting, whichever was later. As 
the right of a nonenemy stockholder to his proportionate interest was first 
decreed by the “novel” opinion of the Supreme Court in the Kaufman case, prac- 
tically none of the nonenemy Interhandel stockholders had filed claims with the 
Alien Property Custodian or his successors. 

The Government in its answers to the Attenhofer and Kaufman interventions 
has pleaded that, as claims were not filed by individual stockholders, their suit 
is barred by section 33 of the Trading With the Enemy Act, as amended. It 
seems only just and equitable that when the Supreme Court, in what it con- 
ceded was a novel opinion, has held that the rights of innocent stockholders 
must be protected, the Government should not now be permitted to successfully 
contend that, although the right exists, it cannot be enforced because stockholders 
whose rights were previously unknown to the law, did not file claims within the 
time prescribed by the act. 

Several of the bills mentioned in your letter of July 11 deal with amending the 
act so as to extend the time for filing claims. Such a bill is S. 373, which would 
enlarge the time to permit filing of claims not later than 1 year from the ennact- 
ment of the amendment, or 2 years from the vesting of the property in which an 
interest is claimed, whichever is later. 

I yery earnestly recommend that your committee, in its consideration of amend- 
ments to the Trading With the Enemy Act as it now exists, adopt an amendment 
such as S. 373, enlarging the time for nonenemy stockholders to file their claims. 
This would not only do injustice to the vast number of innocent stockholders 
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whose rights were first recognized under our law by the Supreme Court in the 
Kaufman decision, but would also remove any question as to the right of an 
nnoecent nonenemy stockholder to assert this right which the Supreme Court 
savs must be protected. 

I am opposed to the proposed amendment to section 9 (a) as set forth in 8. 
71. I believe that this proposed amendment would render the act unconstitu- 

il. In order not to unduly extend my views, and be repetitious, may I say 
that I have had the opportunity of reviewing the memorandum on the unconstitu- 
tionality of this proposed amendment, submitted to your subcommittee by Messrs, 
Whiteford, Hart, Carmody, and Wilson, attorneys for Interhandel, and I have 
also had the opportunity of reviewing the statement sent to you by Mr. Irving 
Moskovitz, one of the attorneys for the Kaufman intervenors. I feel that the 
positions on the proposed amendments taken by Interhandel and by the Kaufman 
ntervenors are sound, and I wholeheartedly endorse them. 

Aside from the legal questions of this proposed amendment, it is my opinion 
that it would in many instances be unjust and work great hardship on the lawful 
owners of seized property. This I think can be demonstrated by considering the 
effect this amendment would have on Interhandel and its stockholders. The stock 
of General Aniline & Film Corp., which has been vested, represents, so 1 am 
advised, approximately three-fourths of the entire assets of the Interhandel Co. 
General Aniline & Film Corp. over the years has been developed into one of the 
great American corporations. As I have said, it is the largest asset of the Inter- 
handel Co. 

Interhandel is a Swiss corporation and is vigorously contending that it is non- 
enemy and that it is entitled to the return of all of its seized assets. Without 
iny judicial determination of this question, the proposed amendment will permit 
this asset, which has been developed and built up over a long period of years, to 
be sold to others, leaving Interhandel the naked right to the price in money for 
which it might be sold or a claim for just compensation. 

As you know, General Aniline & Film officials have testified that the corpora 
tion’s growth has been stunted during the period it has been operated by the 
Government. ‘Thus, Interhandel’s stockholders have already been substantially 
damaged by the seizure. 

We respectfully submit that to now force the sale of the stock of a corporation 
that has been admittedly handicapped and unable to realize its rightful potenttali- 
ties would be unconscionable and unjust. The Interhandel Co. is not seeking the 
money value of its seized property, but rightfully desires to retain the going con- 
cern which it has built up through years of effort. 

This amendment would permit the involuntary liquidation of approximately 
three-fourths of Interhandel. This, I believe, creates an unconscionable situa- 
tion, which I am sure our Government does not wish to espouse. 

May I respectfully request that my statement, as set forth in this letter, be 
included in the records of your subcommittee? 

Again thanking you for the opportunity of expressing my views, I am, 

Very respectfully yours, 


EpMuND L. JoNngEs, 
Attorney for the Attenhofer Intervenors. 


KRESEL & MEYERSON, 
New York, N. Y., June 16, 1958. 
Re Von Opel v. Brownell (C, A. 50-70, U. 8. D. C., So. District of NY). 


Hon. Everett M. DirKSEN, 
United States Senator, Washington, D. C. 

My Dear Senator Dirksen: Thank you for your letter of June 10, 1953, 
requesting my reaction to the proposed amendment to section 9 (a) of the Trad- 
ing With the Enemy Act, as amended. 

I can appreciate the purpose of your committee to support the President’s 
policy of taking the Government out of business. However, as you point out in 
your letter, my firm is at present engaged in a litigation against the Attorney 
General of the United States. In that litigation the rights of our client have 
vested under the statute as it now stands. Certainly, we can take no position 
in favor of an amendment that might have an effect adverse to our client’s inter- 
ests. On the other hand, we do not desire to take a position against the enactment 
of the amendment. 
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Thank you for calling this proposed legislation to my attention and giving me a 
chance to be heard. 
Yours respectfully, 


Ismpor J. KRESEL, 


GUGGENHEIMER, UNTERMYER, GoopRICH & AMRAM, 
Washington, D. C., June 11, 1953. 
Hon, Everett M, DirKsEN, 
Washington, D. C. 


My Dear Senator: This will acknowledge your two letters of June 10, 1953, 
addressed to me as counsel for Curt Mahler and for the estate of Irmgard 
Mahler, deceased. In these letters you ask for my opinion in regard to the 
proposed amendments to section 9 (a) of the Trading With the Enemy Act 
which would permit the Government to sell vested property while claims of 
ownership of the property are pending in the courts. 

In my opinion, these proposals are immoral and inequitable, and also, in my 
opinion, possibly unconstitutional. 

Due to pressure of other urgent work it will take me a few days to prepare 
a memorandum for you in support of these conclusions, but I would appreciate 
the opportunity of filing it with you when ready. 

For your information I have had experience in these matters, not only as 
counsel for claimants in section 9 (a) proceedings, but also, during the war, as 
special assistant to the Attorney General and special counsel to the Alien Prop- 
erty Custodian. In these capacities, inter alia, I was chief counsel in the action 
against Standard Oil Co. (New Jersey) involving the cloaking and concealment 
of I. G. Farben patents and processes and also was responsible for the initial 
stages of the drafting of the various amendments to the Trading With the 
Enemy Act. 

Very truly yours, 
Pure W. AMRAM. 


GALLAGHER, OSHERMAN, CONNOR & BOLAND, 
Washington, D C., July 10, 1953. 


Re Uebersee Finaz Corp. v. Brownell (C. A. 26453, U. D. C. D. C.); Fritz von 
Opel v. Brownell (C. A. 50-70, U. 8. D. C., Southern District of New York) ; 
Fritz von Opel v. Clark (C, A. 1910-49, U. 8. D. C., District of Columbia). 


Senator Everett M. DIRKSEN, 
Washington, D. C. 

DeAR SENATOR DIRKSEN: I have your letters of June 10, 1953, re the above 
and inasmuch as the content of each is identical, I am responding to them in 
this one letter. 

My experience with the application of the Trading With the Enemy Act, as 
amended, compels me to conclude that the proposed legislation to amend sec- 
tion 9 (a) of the Trading With the Enemy Act, copies of which you forwarded 
to me, would be very unfair and would inevitably result in many inequities. I 
feel quite positive that the only fair practice to pursue is one permitting a person 
whose property has been vested to have the discretion of determining whether 
or not he desires to sue for a return of the property itself in a 9 (a) proceeding 
in the event he is unsuccessful in seeking its return through administrative 
processes. 

I recognize that the proposed legislation endeavors to anticipate those situa- 
tions where the proceeds from a sale may not reflect the true value of the property, 
caused by many circumstances, among which could be the fact that at the time 
of the sale the property or business may not be one in much demand, but subse- 
quent to the cessation of hostilities might well become more valuable. 

To give to the President the right to sell any property or interest therein on 
the broad ground that the interest and welfare of the United States requires the 
sale thereof is too broad a delegation and one subject to many abuses. The fact 
that the President would be acting solely on information obtained from his subor- 
dinates must be recognized. Further, greedy economic interests are always 
desirous of purchasing property far below its true worth and to preclude a 
claimant from being able to stop a sale would be to give other interests an oppor- 
tunity to buy him out at a song to the prejudice of our Government which would 
subsequently be subject to liability under section 1346 of title 28, United 
States Code. 
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Further, a review of the cases before the Alien Property Custodian will reflect 
there have been many instances wherein after vesting the Custodian of necessity 
was compelled to conclude that he had erred in the vesting, and therefore had to 
return the property theretofore seized. But in such instances, if the proposed 
legislation should be enacted, the claimant’s property would be gone beyond recall. 

The Trading With the Enemy Act, as amended, was not intenced to be an 
expropriation act, but primarily one whereby the interest of this Government 
would be protected during a period of war from having said property used against 
us on behalf of the enemy. 

Accordingly I suggest an improved administrative procedure to determine more 
expeditiously whether or not the Custodian has acted properly in vesting property 
rather than the legislation as proposed. In those instances where it is impossible 
for either the Custodian or the claimant to obtain evidence to establish either 
position because said evidence cannot be obtained until the termination of hos- 
tilities, I still believe it is in the interest of the claimant, whose interest should 
be primary until it has been determined that he is enemy, to bring a 9 (a) pro- 
ceeding and meanwhile permit the Government to control his enterprise until 
such information is available. 

To conclude I personally recommend against the proposed legislation. 

Sincerely, 
WALTER BEB. GALLAGHER. 


ARNOLD, Fortas & PorTER, 
Washington, D. C., June 18, 1958. 


Re Uebersee Finanz Corp. v. Brownell (C. A. 26453, U. D. C. D. C.). 


Hon. Everett McKIniey DIRKSEN, 
Subcommittee on Trading With the Enemy Act, 
Committee on the Judiciary, United States Senate, 
Washington, D. C. 

Dear SENATOR DrrKsEN: I have been trying a case and this is the first opportu- 
nity I have had to answer your letter of June 10 concerning the amendment to the 
Trading With the Enemy Act. 

I recognize that the amendment would simplify winding up the Alien Property 
Custodian’s business. I would oppose it, however, for the reason that I do not 
think property should be sold in which foreign claimants have an interest in 
pending litigation concerning the rights of claimants to that property. 

I might add by way of disclosing my personal bias that I am very doubtful 
about the justice of confiscating the property of enemy private citizens after the 
war is over. While no doubt the Alien Property Custodian’s office is conscien- 
tious it does not have the commercial incentive of getting the best prices for the 
property. I certainly would not wish to see the property of Uebersee Finanz 
Corp. sold until all of the rights of my client, Fritz von Opel, have been finally 
determined. 

With best regards, 

Sincerely, 
THURMAN ARNOLD. 


New York, N. Y., June 18, 1958. 
Re Bank Waedenswil v. Brownell; Thiesing v. Brownell. 


Hon, Everett McKINLEY DIRKSEN, 
Chairman, Committee on the Judiciary, 
Subcommittee on Trading With the Enemy Act, 
Washington, D. C. 

DeEAR SENATOR DirKsSEN: We reply to your letters of June 10, 1953, addressed 
to each of us as counsel for the plainéiffs in the above-entitled actions, giving us 
an opportunity to comment on the proposed legislation to amend section 9 (a) of 
the Trading With the Enemy Act, as amended. 

We vigorously oppose the enactment of this or any similar legislation giving 
the Alien Property Custodian the sole right to sell vested property in pending 
actions for recovery against the Attorney General without the consent of the 
claimant, 

To permit the Alien Property Custodian to sell such property not only destroys 
the purpose of the Trading With the Enemy Act, which gives a friendly alien 
or citizen the right to recover his property in kind, but converts a res in litigation 
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into cash at the option of only one of the litigants and destroys an existing remedy 
retroactively without due process of law. 

The Alien Property Custodian would be the arbiter of the value of a business 
He could sell for an inadequate price a business which might be in a formative 
stage of development and might have tremendous growth prospects. The claim- 
ant would then without his consent be deprived of the full value of his invest- 
ment. For example, if the securities sued for by our client Bank Waedenswil 
had been sold some years ago by the Alien Property Custodian, as he attempted 
to do, the amount realized upon such a sale would have been far less than the 
value of those securities today. In any case the substitution of cash for securi 
ties and other property interests to be held by the Treasury for an indefinite 
period pending the results of protracted litigation is to deprive the claimant of 
all earnings upon such securities and other property, let alone enhancement in 
value. 

Moreover, in many instances a sale by the Alien Property Custodian would 
impose an unnecessary capital-gains-tax liability upon a claimant without his 
consent; and that is tantamount to confiscation of property. 

To take away from a claimant the right to continue an investment in this 
country is the antithesis of this country’s position under the point 4 program 
wherein it attempts to encourage United States citizens to invest in foreign 
countries and to persuade those foreign countries not to confiscate such invest- 
ments. The enactment of this legislation would give the Alien Property Cus- 
todian unlimited power to seize upon suspicion going concerns in this country 
owned by friendly aliens under the guise of “enemy taint,” then to sell those 
businesses to American citizens, and thereby to wipe out continuing invest- 
ments by friendly aliens. 

The choice of selling property taken away from a claimant who is a friendly 
alien or citizen should be the claimant’s and only the claimant’s. 

If the avowed purpose of the proposed legislation is to remove the Govern- 
ment from business, then the remedy is for the Alien Property Custodian to 
dispose of claims administratively and to return property to its rightful owners 
with dispatch. As to this, the willingness of the Alien Property Custodian and 
claimants to settle pending claims or cases on a fair and equitable basis, in- 
cluding sale by agreement, would seem to be pertinent. Merely to convert prop- 
erty into cash does not appear to be a reasonable way to facilitate the disposi- 
tion of pending actions, for the mere fact that the stake is cash or property has 
no bearing on the expeditiousness of disposition. 

No wartime Congress had ever seen fit to deprive claimants of their right to 
recover vested property in kind. In 1946 a peacetime Congress refused to pass 
legislation such as is now being presented. After 8 years of peace, it is incon- 
ceivable that a national emergency of such magnitude exists that vested rights 
once given under the Constitution should be taken away from citizens and 
friendly aliens to protect the welfare of the United States. 

The only purpose of the Trading With the Enemy Act, section 9 (a), is to 
provide a constitutional remedy for the recovery of their property in kind by 
claimants who are friendly aliens or citizens. The proposed legislation would 
take away this remedy and by throwing the property on the market without the 
consent of the claimant would only benefit those not intended to be covered by 
the act. The only conclusion seems to be that this is private legislation. 

Sincerely yours, 
THeopore H. THIESINS. 
FREDERIC E. EMMERICH. 
Pau D. NULLE. 


Los ANGELES 18, June 28, 19538. 
Re George J. Inagaki y. Brownell (C. A. 9624-Y, U. S. D. C., Southern District of 
California, Central Division) ; Yukie Inagaki v. Brownell (C. A. 9625-Y, U. S. 
D. C., Southern District of California ). 
Hon. Everett McKIniey DIRKSEN, 
United States Senator, Washington, D. C. 

Deak SENATOR DirKSEN: Referring to your letters of June 10 in connection 
with the proposed amendment to the Trading With the Enemy Act for the pur- 
pose of facilitating the termination of the functions of the Office of Alien Prop- 
erty, I have given the matter considerable thought, particularly as it affects the 
two above cases, which I hope will be disposed of by trial within a reasonable 
period. 
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The purpose of the amendment is no doubt good as to some property and in 
same cases, but as it affects the two above cases, it would be prejudicial, and 1 
must register my opposition to it as to said cases. 

The property vested in said cases was corporate stock of Uchida Investment 
Co. which was owned by Inagaki and his wife. The vesting was years after the 
original vesting of the shares belonging to Wataru Kitagawa, who was in Japan 
at the time war was declared with Japan. I am not representing Kitagawa, and 
as far as I know, there is no action filed on his behalf to recover the vested stock 
formerly belonging to him. 

Uchida Investment Co. owns glass hothouses and greenhouses, and is engaged 
n the raising and marketing of gardenias on a large scale. Inagaki spent a great 

any years with Uchida Investment Co. and managed the business as majority 
stockholder, and in fact is now managing the business for the Office of Alien 
Property. This business is a going business, as the records of the Office of Alien 
Property will show, and is a business requiring special technical knowledge in its 
operation. Should this property and business be sold, no fair value could be 
obtained for the business. The real estate and buildings perhaps would have a 
definite value, provided the sale was not a forced one, and perhaps the plants 
might bring something, but no sum near their real value, but the goodwill of the 
business, the customers, and trade would bring nothing. 

A sale by the Office of Alien Property would not, in my opinion, bring any 
where near the reasonable market value of the real property because it would 
have to be purchased by someone desiring to enter the greenhouse business, that 
s, raising plants and flowers in green and glass houses. There are very few 
persons or concerns who desire, or who are able to take over, a property of the 
size and extent of Uchida Investment Co., so therefore, the proceeds of the sale, 
as provided in the proposed legislation, would not be a fair value of the Inagakis’ 
interest in the corporation, nor would the Inagakis be able to secure just com 
pensation from an action in court, because it would be difficult to prove the value 
of the goodwill of the business, and all of the miscellaneous personal property and 
things of that kind that go to make up a business of the type carried on by Uchida 
Investment Co. 

I have discussed this matter with Mr. Inagaki, and he is of the same opinion 
that I am, that the proposed legislation would not protect them as well as de 
cisions of the court in the present actions, which are for the purpose of securing 
judgments returning the property to them, rather than the value thereof. 

Very truly yours, 
J. Marion WRIGHT. 


Cuicaaco 3, July 6, 1958. 
Re Kaku Nagano vy. Brownell; Chinsaku Nagano vy. Brownell 
Hon. Everett McKinley DIRKSEN, 
United States Senate, Washington, D. C. 

Dear SENATOR DIRKSEN: We have examined the proposed amendment to section 
9 (a) of the Trading With the Enemy Act as enclosed with your letter of June 10, 
1953. 

Both of the Nagano cases have now concluded in judgments in favor of the 
plaintiffs for the return of their shares of stock in Fuji Trading Co. The com- 
pany was founded by Shinsaku Nagano in 1910 and the stock was closely held, 
all but 15 of the 15,000 shares being owned by Mr. and Mrs. Nagano. Fuji 
Trading Co. packs and distributes oriental food products in chain and inde- 
pendent grocery stores across the country. The business and its products have 
a high reputation. There are many competitors who would instantly seize an 
opportunity to gain control of this company. It would have been a great tragedy 
if during the long period of the Nagano litigation the stock had been arbitrarily 
sold to outsiders, particularly in view of the provisions of the act under which 
the alien owners could not purchase back their stock. The provision of the 
proposed amendment, to the effect that the proceeds of a sale would stand in lieu 
of the stock, offers no adequate protection whatever to these owners whose life- 
long business means far more to them than the current value of the shares of 
stock, 

As already mentioned we have no direct interest in the proposed legislation 
in view of the successful outcome of the suits. Nevertheless however helpful the 
proposed legislation may be from an overall administrative standpoint it opens 
the gate to great injustice in individual cases. 
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Would it not seem preferable that the power to direct any sale be vested in 
the court rather than in a “determination made by the President’ which for 
practical purposes means an arbitrary decision of the Office of Alien Property? 

If administrative or other reasons exist why the power to direct the sale 
should be in effect lodged in the Office of Alien Property should not a discretionary 
power be conferred upon a court to enjoin a sale in circumstances involving 
more than the value of the property itself, for example, control of a closely held 
corporation? 

Is it in order to raise the question whether the trend of the new administration 
is toward the limiting rather than the extension of arbitrary powers on the part 
of administrative agencies? 

Respectfully yours, 
©. LysLe SMITH. 


New York 6, N. Y., June 15, 1953. 
Re Uebersee Finanz Korp. v. Brownell (C. A. 26453, USDCDC). 
Hon. Everett McKINLEY DIRKSEN, 
Subcommittee on Trading With the Enemy Act, 
Washington, D. C. 

Dear SENATOR DiRKSEN: I have your letter of June 10, 1953, requesting my 
reaction to the proposed amendment of section 9 (a) of the Trading With the 
Enemy Act which would authorize the custodian to sell vested property which 
is being claimed in a suit under section 9 (a). 

In the present case where the owner prior to vesting claims the property and 
there are no conflicting private title claimants or debt claimants the property 
may be sold only if the claimant consents to the sale and to the change of the 
subject matter of his claim from specific property to the proceeds thereof or just 
compensation. In cases of this character it seems proper to leave the choice 
concerning sale to the private claimant. The general principle of limiting Gov- 
ernment control of private enterprise should not be pressed to the extreme of 
sale against the wishes of a private claimant so that even if he succeeds in his 
lawsuit he cannot recover his own property but only the proceeds thereof. 

Sincerely yours, 
Epwarp J. ENNIS. 


HowipAy Farm, Rectortown, Va. 
Re amendment to section A (a). 
Hon. Everett M. DIRKSEN, 
Washington, D. C. 

Dear SENATOR: Your letter of June 10 reached me here. In general I favor 
the proposed bill. I suggest, however, that provision should be made for the 
claimant's right to protest a sale when he can show that just compensation or 
the proceeds of sale would be inadequate, as, for instance, where the property 
involved is the controlling stock in a closely held corporation. Such is the 
Nagauo case referred to in your letter. The objectives of the proposed amend- 
ment are sound. 

Sincerely, 
Epwarp R. JoHNSTON, 
Law Firm of: Johnston, Thompson, Raymond & Mayer, 11 South LaSalle 
Street, Chicago 3, Il. 


INTERNATIONAL CHEMICAL Workers’ Unton Loca No, 227, 
Rensseleer, N. Y., June 12, 1958. 
Hon. Everett M. DIRKSEN, 
Chairman, Subcommittee on Trading With the Enemy Act, 
Commiitee on the Judiciary, 
United States Senate, Washington, D. C. 

Dear SENATOR DirKSEN: As a representative of 600 employees of the General 
Aniline & Film Corp. at Rensselaer, N. Y., I have written to my representatives 
in Congress concerning the urgency of returning this corporation to private 
ownership. A copy of these letters is attached. 

I am informed that a bill is before your subcommittee to accomplish this. I 
respectfully urge you to consider favorably this bill and to introduce it to the 
Congress during this session. 
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Declining employment and accumulative effects of the disadvantages of Gov- 
ernment ownership cause us great concern about our future and the security of 
our joms, and increase the urgency of returning the company to private ownership. 

Very truly yours, 
JOHN B. Ryan, Jr., President. 


*~RENSSELAER, N. Y., June 12, 1953. 
Hon. Irvine M. Ives, 
United States Senate, 
Senate Office Building, Washington, D. C. 

DearR SenaTOR Ives: On December 24, 1952, as a representative of 600 em- 
ployees of the General Aniline & Film Corp. at Rensselaer, N. Y., I wrote to you 
relative to the urgency of turning this corporation back to private ownership. 

Your reply was both sympathetic and encouraging, which indicated to me that 
favorable action might be taken during this session of Congress. 

We have been patiently following the development of the necessary action for 
the sale of our corporation. I am aware that Senator Dirksen’s Subcommittee 
on Trading With the Enemy Act of the Judiciary Committee has before it a bill 
which would enable this corporation to be returned to private ownership promptly. 

It is respectfully urged that you use your good offices to see that this bill is 
introduced and does receive favorable action during this term of Congress, Our 
condition has actually worsened, and we are now more than ever greatly con- 
cerned about our future and the security of our jobs. 

Very truly yours, 
JoHN B. Ryan, Jr., 
President, International Chemical Workers Union, Local 227, General 
Aniline Works. 


JUNE 12, 1953. 
Hon. H. ALEXANDER SMITH, 
United States Senate, Senate Office Building, 
Washington, D.C. 

Dear SENATOR SMitH: On December 24, 1952, as a representative of 600 em- 
ployees of the General Aniline & Film Corp., at Rensselaer, N. Y., I wrote to you 
relative to the urgency of turning this corporation back to private ownership. 

Your reply was both sympathetic and encouraging, which indicated to me that 
favorable action might be taken during this session of Congress. 

We have been patiently following the development of the necessary action for 
the sale of our corporation. I am aware that Senator Dirksen’s Subcommittee on 
Trading With the Enemy Act of the Judiciary Committee has before it a bill 
which would enable this corporation to be returned to private ownership 
promptly. 

It is respectfully urged that you use your good offices to see that this bill is 
introduced and does receive favorable action during this term of Congress. Our 
condition has actually worsened, and we are now more than ever greatly con- 
cerned about our future and the security of our jobs. 

Very truly yours, 
JouHN B. Ryan, Jr., 
President, International Chemical Workers Union, Local 227, 
General Aniline Works, Rensselaer, N. Y. 


JUNE 12, 1953. 
Hon. Roperr C. HENDRICKSON, 
United States Senate, Senate Office Building, 
Washington, D. C. 

Deak SENATOR HENDRICKSON: On December 24, 1952, as a representative of 
600 employees of the General Aniline & Film Corp., at Rensselaer, N. Y., I wrote 
to you relative to the urgency of turning this corporation back to private 
ownership. 

Your reply was both sympathetic and encouraging, which indicated to me 
that favorable action might be taken during this session of Congress. 

We have been patiently following the development of the necessary action 
for the sale of our corporation. I am aware that Senator Dirksen’s Subcom- 
mittee on Trading With the Enemy Act of the Judiciary Committee has before 
it a bill which would enable this corporation to be returned to private ownership 
promptly. 
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It is respectfully urged that you use your good offices to see that this bill is 
introduced and does receive favorable action during this term of Congress. Our 
condition has actually worsened, and we are now more than ever greatly con- 
cerned about our future and the security of our jobs. 

Very truly yours, 
JoHN B. RYAN, Jr., 
President, International Chemical Workers Union, Local 227, 
General Aniline Works, Rensselaer, N. Y. 


JUNE 12, 1953. 
Hon. Epwarp Martin, 
United States Senate, Senate Office Building, 
Washington, D.C. 


Dear SENATOR MARTIN: On December 24, 1952, as a representative of 600 em- 
ployees of the General Aniline & Film Corp., at Rensselaer, N. Y., I wrote to you 
relative to the urgency of turning this corporation back to private ownership. 

Your reply was both sympathetic and encouraging, which indicated to me that 
favorable action might be taken during this session of Congress. 

We have been patiently following the development of the necessary action 
for the sale of our corporation. I am aware that Senator Dirksen’s Sub- 
committee on Trading With the Enemy Act of the Judiciary Committee has 
before it a bill which would enable this corporation to be returned to private 
ownership promptly. 

It is respectfully urged that you use your good offices to see that this bill is 
introduced and does receive favorable action during this term of Congress. Our 
condition has actually worsened, and we are now more than ever greatly con- 
cerned about our future and the security of our jobs. 

Very truly yours, 


JOHN B. RYAN, Jr., 
, International Chemical Workers Union, Local 227, 
General Aniline Works, Rensselaer, N. Y. 


JUNE 12, 1953. 
Hon, JAMES H. DuFF, 
United States Senate, Senate Office Building, 
Washington, D. C. 

Dear Senator Durr: On December 24, 1952, as a representative of 600 em- 
ployees of the General Aniline & Film Corp. at Rensselaer, N. Y., I wrote to you 
relative to the urgency of turning this corporation back to private ownership. 

Your reply was both sympathetic and encouraging, which indicated to me that 
favorable action might be taken during this session of Congress. 

We have been patiently following the development of the necessary action for 
the sale of our corporation. I am aware that Senator Dirksen’s Subcommittee 
on Trading With the Enemy Act of the Judiciary Committee has before it a bill 
which would enable this corporation to be returned to private ownership promptly. 

It is respectfully urged that you use your good offices to see that this bill is 
introduced and does receive favorable action during this term of Congress. Our 
condition has actually worsened, and we are now more than ever greatly con- 
cerned about our future and the security of our jobs. 

Very truly yours, 
JOHN B. RYAN, Jr., 
President, Iniernational Chemical Workers Union, 
Local 227, General Aniline Works, Rensselaer, N.Y. 


JUNE 12, 1953. 
Hon. Hereert H,. LEHMAN, 
United States Senate, Senate Office Building, 
Washington, D. C. 

Dear Senator LeuMAN: On December 24, 1952, as a representative of 600 
employees of the General Aniline & Film Corp. at Rensselaer, N. Y., I wrote 
to you relative to the urgency of turning this corporation back to private onwer- 
ship. 

Your reply was both sympathetic and encouraging, which indicated to me that 
favorable action might be taken during this session of Congress. 
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We have been patiently following the development of the necessary action for 
he sale of our corporation. I am aware that Senator Dirksen’s Subcommittee 
frading With the Enemy Act of the Judiciary Committee has before it a bill 
ich would enable this corporation to be returned to private ownership 
promptly. 
s respectfully urged that you use your good offices to see that this bill is 
roduced and does receive favorable action during this term of Congress. Our 
mdition has actually worsened, and we are now more than ever greatly con 
erned about our future and the security of our jobs. 
Very truly yours, 
JOHN B. RYAN, Jr., 
President, International Chemical Workers Union, 
Local 227, General Aniline Works, Rensselaer, N. Y. 


wel, 


JUNE 12, 1953. 
Hon. PETER W. RopIno, Jr., 
United States House of Representatives, 
House Office Building, Washington, D. C. 

DEAR REPRESENTATIVE RODINO: On December 24, 1952, as a representative of 600 
employees of the General Aniline & Film Corp. at Rensselaer, N. Y., I wrote 
to you relative to the urgency of turning this corporation back to private onwer- 
ship. 

Your reply was both sympathetic and encouraging, which indicated to me that 
favorable action might be taken during this session of Congress. 

We have been patiently following the development of the necessary action for 
he sale of our corporation. I am aware that Senator Dirksen’s Subcommittee 
m Trading With the Enemy Act of the Judiciary Committee has before it a bill 
which would enable this corporation to be returned to private ownership 
promptly. 

It is respectfully urged that you use your good offices to see that this bill is 
ntroduced and does receive favorable action during this term of Congress. Our 

dition has actually worsened, and we are now more than ever greatly con- 
erned about our future and the security of our jobs. 

Very truly yours, 
JOHN B. RYAN, Jr.., 
President, International Chemical Workers Union, 
Local 227, General Aniline Works, Rensselaer, N. Y. 


JUNE 12, 1953. 
Hon, CLirrorp P, Case, 
United States House of Representatives, 
House Office Building, Washington, D. C. 

Drak REPRESENTATIVE CASE: On December 24, 1952, as a representative of 600 
employees of the General Aniline & Film Corp. at Rensselaer, N. Y., I wrote te 
you relative to the urgency of turning this corporation back to private ownership. 

Your reply was both sympathetic and encouraging, which indicated to me 
hat favorable action might be taken during this session of Congress. 

We have been patiently following the development of the necessary action 
for the sale of our corporation. I am aware that Senator Dirksen’s Subcom- 
mittee on Trading With the Enemy Act of the Judiciary Committee has before 
it a bill which would enable this corporation to be returned to private ownership 
promptly. 

It is respectfully urged that you use your good offices to see that this bill is 
introduced and does receive favorable action during this term of Congress. 
Our condition has actually worsened, and we are now more than ever greatly 
concerned about our future and the security of our jobs. 

Very truly yours, 
JOHN B. RYAN, Jr., 
President, International Chemical Workers Union, Local 227, General 
Aniline Works, Rensselaer, N. Y. 
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JUNE 12, 1953. 
Hon. Leo W. O'BRIEN, 
United States House of Representatives, 
House Office Building, Washington, D. C. 

DEAR REPRESENTATIVE O’BrRIEN : On December 24, 1952, as a representative of 600 
employees of the General Aniline & Film Corp. at Rensselaer, N. Y., I wrote to 
you relative to the urgency of turning this corporation back to private ownership. 

Your reply was both sympathetic and encouraging, which indicated to me 
that favorable action might be taken during this session of Congress. 

We have been patiently following the development of the necessary action 
for the sale of our corporation. I am aware that Senator Dirksen’s Subcom- 
mittee on Trading With the Enemy Act of the Judiciary Committee has before 
it a bill which would enable this corporation to be returned to private ownership 
promptly. 

It is respectfully urged that you use your good office to see that this bill is 
introduced and does receive favorable action during this term of Congress, 
Our condition has actually worsened, and we are now more than ever greatly 
concerned about our future and the security of our jobs. 

Very truly yours, 
JOHN B. RYAN, Jr., 
President, International Chemical Workers Union, Local 227, General 
Aniline Works, Rensselaer, N. Y. 


JUNE 12, 1953. 
Hon. W. STERLING COLE, 
United States House of Representatives, 
House Office Building, Washington, D. C. 


Dear REPRESENTATIVE COLE: On December 24, 1952, as a representative of 600 
employees of the General Aniline & Film Corp. at Rensselaer, N. Y., I wrote to 
you relative to the urgency of turning this corporation back to private ownership. 

Your reply was both sympathetic and encouraging, which indicated to me 
that favorable action might be taken during this session of Congress. 

We have been patiently following the development of the necessary action 
for the sale of our corporation. I am aware that Senator Dirksen’s Subcom- 
mittee on Trading With the Enemy Act of the Judiciary Committee has before 
it a bill which would enable this corporation to be returned to private ownership 
promptly. 

It is respectfully urged that you use your good offices to see that this bill is 
introduced and does receive favorable action during this term of Congress. 
Our condition has actually worsened, and we are now more than ever greatly 
concerned about our future and the security of our jobs. 

Very truly yours, 
JoHN B. RYAN, Jr., 
President, International Chemical Workers Union, Local 227, General 
Aniline Works, Rensselaer, N. Y. 


DECEMBER 24, 1952. 
Hon. Leo W. O’Brien, 
Albany, N. Y. 


DeaR CONGRESSMAN O’Brien: Under the direction of and as president of local 
No. 227 of the International Chemical Workers’ Union, which local is composed of 
over 500 of the employees of the Rensselaer, N. Y., division of General Aniline & 
Film Corp., I am writing to urge your support of any measures necessary to 
place our company back into private hands. 

As you know, since American participation in the Second World War, the stock 
of the corporation has been held by and in control of the Alien Property Cus- 
todian. Because of this status and the resulting restrictions, our company has 
been unable to advance with the industry and its competitive position has been 
greatly jeopardized. 

Our union is firm in the American belief that industry should be in private 
hands and that such control and management would give us greater security 
and more jobs. 

We understand that, in the last days of Congress, legislation was prepared 
and orally approved by the Attorney General which would permit the sale of the 
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corporation to the publie but was not introduced. We now respectfully urge 
1, as our Representative, to support any legislation effecting the transfer and 
control of the corporation to private enterprise. 
Sincerely yours. 
Joun B. Ryan, Jr., 
President, International Chemical Workers Union, Local 227. 


JANUARY 22, 1953. 
Hon. MARTIN DURKIN, 
Secretary of Labor, Washington, D. C. 

Dear Mr. Seretary: The Albany Central Federation of Labor, consisting of 
54 local unions, the parent bodies of which are affiliates of the American Feder- 
ation of Labor, at a meeting held January 15, 1953, unanimously agreed to advo- 
cate and support legislation to place the General Aniline & Film Corp. back into 
private hands and away from the control of the Alien Property Custodian. 

Organized labor in this area believes in our free system of private enterprise 
and therefore feels that this corporation which is a great part of the national 
chemical industry should be placed in a more competitive and unrestricted posi- 
tion with the rest of the industry. All of which should be accomplished as soon 
as possible. 

On behalf of the Albany Federation of Labor, I respectfully urge you, sir, to 
use your good offices to effect and support any measure necessary to sell this 
corporation to the American public. 

Sincerely yours, 


JoserH P. CeRuTTI, 
President, Albany Central Federation of Labor, A. F. of L. 
Senator Dirksen. Now, Mr. Germann, I presume that your state- 
ment will take a good deal longer than 20 minutes. Were you going 
to skeletonize it? 
Mr. Germann. It will not take more than 20 minutes. 
Senator Dirksen. Very well, sir. Tell us your full name and your 


identity and your interest in this matter. 

Before you do that and before anyone else leaves, is there anyone 
here in the room who came to present this issue that is before this 
committee at this time? 

Mr. Darpr. I am Mr. Dardi, president of Blair. I understand that 
you - asking who would like to be heard and I would like to be 
heard. 

Senator Dirxsen. I think that we ought to determine the time 
lere. 

First I had better inquire whether or not the Appropriations Com- 
mittee is having a night meeting tonight. If they are, they will 
dispose of a matter in which I should be sitting in and that would 
make me available for hearing tomorrow morning. We will have the 
answer for that in just a moment. 

Mr. Ryan. I am Mr. John Ryan, of Albany, N. Y., representin 
the International Chemical Soden, General Aniline Works. I did 
not know if you had my name. 

Senator Dirksen. I think your name is here. If you can bear with 
us, I think we can determine whether to meet tomorrow morning or 
afternoon, and I hope that it can be tomorrow morning. 

Mr. Germann, will you proceed, please? 


STATEMENT OF WALTER GERMANN, MANAGER, INTERHANDEL 


_Mr. Germann. My name is Walter Germann. I am a citizen of 
Switzerland, where I was born and where I have lived almost all my 
life. My home is in the town of Basle. 
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Since 1945 I have been the manager of Interhandel, a Swiss cor- 
poration which owns approximately 90 percent uf the stock of General 
Aniline & Film Corp. 

Before telling you gentlemen anything about Interhandel, I want 
to thank you for letting me appear here today. In expressing this 
thanks, I speak not only for the board of directors of our company 
but also for the thousands of individual Swiss citizens who own the 
majority of Interhandel stock. I am sure that these stockholders, citi- 
zens of one of the oldest democratic countries in the world, are grateful 
that their claims are now being heard by this group of distinguished 
Senators. Not only my own countrymen, but all of the Interhandel 
stockholders throughout the world, including hundreds of American, 
British, Dutch, French, and Belgian citizens, will be glad that their 
company has been given this opportunity to present its case before 
the elected representatives of the American people. 

My purpose in coming before you today is to ask you to return to 
Interhandel its property now held by the Alien Property Office. This 
property consists of approximately 90 percent of the stock in General 
Aniline & Film Corp., plus cash in banks totaling more than a mil- 
lion dollars, and that also includes dividends paid to the Alien Property 
Office by General Aniline in cash and Interhandel stock. Its return 
is of vital importance to our company. It constitutes a full 80 percent 
of our total assets. Since the seizure of this property in 1942, Inter- 
handel has not been able to pay a single dividend on its common stock. 

This property was vested by the Alien Property Custodian, shortly 
after America’s entrance into World War II, under the mistaken 
theory that Interhandel was serving as a cloak for German interests, 
specifically I. G. Farben. This assertion has always been emphati- 
cally rejected by Interhandel, and the seizure was at once protested 
by the Swiss Government. 

I am in a position to assure you gentlemen positively that Inter- 
handel is not controlled by I. G. Farben, either directly or indirectly. 

Senator Henpricksox. Mr. Germann, you used the words, “not 
controlled.” Was it ever controlled ? 

Mr. GerMann. No, sir. 

Indeed, to the best of our knowledge, Farben has never at any time 
held stock in Interhandel. Furthermore, Interhandel is not now and 
never has been controlled by any German interests, either affiliated 
with Farben or otherwise. From the day it was formed, the board 
of directors of Interhandel has been predominately Swiss. Stock 
owned by German citizens has never amounted to more than a minor- 
ity interest. The relationship which did at one time exist between 
Swiss interests and I. G. Farben will be fully discussed a little later 
in my testimony. 

The facts which I have just stated to you have been verified by the 
Swiss Compensation Office. The Swiss C ompensation Office was 
established by the Government of Switzerland in the 1930's to super- 
vise financial clearings between Switzerland and foreign countries. 
The Compensation Office protected Swiss interests in their dealings 
with Germany from the time Germany’s foreign exchange and foreign 
trade came under strict government control. 

In 1946, under the terms of the Washington accord, the Swiss Com- 
pensation Office was recognized by the U nited States, Great Britain, 
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nd France as the competent authority responsible for investigating, 

‘izing, and liquidating German assets in Switzerland. The purpose 
f this liquidation of German assets in Switzerland, was to raise funds 

ve turned over to the Allies for war claims and reparations. 

Che Swiss Compensation Office investigated Interhandel in June 
nd July of 1945 and concluded that Interhandel was a Swiss com 
pany. From November 1945 to February 1946, at the urging of the 
United States, a second investigation of Interhandel was conducted 

the Swiss Compensation Office. ‘The findings of the first investi 
rations were confirmed. 

However, while waiting for the Allies to complete their own investi- 
vation of I. G. Farben in Frankfurt, the Swiss Compensation Office 
mposed a provisional block on Interhandel property. This block 
vas removed on January 5, 1948, when the Swiss Authority of Review, 

igency of the accord, aflirmed the findings of the Compensation 

Oflice. It is interesting to note that the Allied Governments did not 

equest that this decision be submitted for arbitration as provided 
yr in the annex to the Washington accord. 

Here is what the Swiss Compensation Office discovered in regard to 
ownership of Interhandel stock. Eighty-thre e percent of Inter- 
handel stockholders were identified by the Compensation Office as 
being non-German, mostly Swiss. The ownership of 17 percent of 
the shares was undetermined. 

It is clear, therefore, that German ownership of Interhandel stock 
s at maximum 17 percent. Some German-owned stock has already 
been located by the Swiss Compensation Office and is being held for 
liquidation. Discovery of the remainder is only a matter of time. 
he reason that German-owned stock must eventually come to light 
s very simple. New certificates in exchange for bearer stock were 
ssued by Interhandel in 1945. Since stock held by Germans during 
the war was in the form of superseded certificates, its owners will 
have to present these certificates for exchange before they can either 
sell their stock or collect dividends on it. Whenever this is done the 
identity of the remaining very small minority of Interhandel stock- 
holders will become apparent. 

In any case, the Swiss Compensation Office is continuing its inves- 
tigation of German property in Switzerland and any Interhandel stock 
that proves to be German-owned will be subject to the same treat- 
ment accorded to other German assets in Switzerland—that is, it will 

e blocked and processed according to the Washington accord. 

At this point, in light of the facts I have already presented, it may 
be asked how there can be any misconception as to the true owner- 
ship of Interhandel. To explain this, I must tell you briefly the 
background of Interhandel and of its banker, Ed. Greutert & Cie., 
now H. Sturzenegger & Cie. This bank has handled a substantial part 
of Interhandel’s business since our company was founded. When Mr. 
Greutert died in 1939, Mr. Sturzenegger succeeded him as head of the 
bank, which then took his name. Every statement which I intend 
to make about ownership of Interhandel and of the Greutert-Sturze- 
negger Bank is taken directly from official records of the Swiss Com- 
pensation Office. 

As you gentlemen know, Switzerland is a clearinghouse for world 
trade, international banking, and foreign exchange transactions. 
This was true in 1928 and had been true for generations past. Ger- 
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many in 1928, on the other hand, was suffering from an acute short- 
age of foreign exchange which had been hampering German business- 
men in their foreign operations since the First World War. At that 
time, 1928, I. G. Farben, a German firm with worldwide interests, 
had a special need of foreign exchange to carry on its various activi- 
ties. Therefore, Farben decided to sel! certain of its foreign proper- 
ties to a Swiss corporation, which could make payment in the foreign 
exchange, which Farben needed. 

Accordingly, Interhandel was founded in 1928, at the suggestion 
of I. G. Farben. It was intended that Interhandel would participate 
in business ventures all over the world. Its major investment has 
always been in General Aniline & Film Corp. 

In order to induce private investors to subscribe to the capital stock 
of Interhandel, Farben entered into a unique agreement with Inter- 
handel called the dividend-guaranty contract. By the terms of this 
document Farben promised to pay to the stockholders of Interhandel 
a dividend equal to that paid to Farben stockholders, on any occasion 
when Interhandel itself might prove unable to pay such a dividend. 
This was a serious commitment for Farben to make, for under Swiss 
law it might be required not only to pay a dividend to Interhandle 
stockholders but also to make up any operational deficits encountered 
by Interhandel. 

As part of the dividend-guaranty contract, Farben was granted an 
option to buy any or all of Interhandel’s participations at any time 
at book value. This option agreement benefited Farben by giving 
it some measure of influence and control over Interhandel’s various 
business ventures, although not over Interhandel itself. Furthermore, 
it held out to Farben stockholders the prospect that their company 
might someday be able to get back the foreign properties which it 
had sold to Interhandel when and if more foreign exchange became 
available to Farben. 

At the time it was signed the dividend-guaranty contract was advan- 
tageous to both parties. It enabled Interhandel to assure its stock- 
holders of a steady return on their investment and it enabled Farben 
to raise a very large sum in free currency by the sale of certain foreign 
properties to Interhandel. 

The Swiss compensation office found that, in all, Interhandel paid 
about 200 million Swiss francs to Farben over the course of the years. 
Also, as part of this purchase price, Interhandel made available to 
Farben stockholders a subscription right to purchase some of the 
Interhandel shares in the public issue of 1929. 

What Interhandel got for its money was General Aniline & Film 
Corp. General Aniline was formed in 1929 by the consolidation of 
several companies in the United States. Most of these companies had 
formerly been owned by various German firms which, in 1925, merged 
into I. G. Farben. 

The principal products of General Aniline were dyestuffs and pho- 
tographic film. Until the beginning of the war Farben supplied 
General Aniline with licenses, patents, technical information, expert 
personnel, and intermediates used in the making of dyestuffs. 
Through this relationship—as well as through the existence of the 
option agreement—Farben could be said, as a practical business matter, 
to have a degree of control of General Aniline. It is probable that 
these surface appearances, misleading the Alien Property Custodian, 
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re an important factor in causing him to vest General Aniline as 
German property. But the truth is that the real control of Gener al 
{niline was always exercised by Interhandel, a Swiss corporation 
lominated by non-German stoc ‘kholders—chiefly Swiss and Ameri- 

in—and by a non-German majority of the board of directors. 

Senator Henprickxson. At that point, Mr. Germann, how many 

embers of I. G. Farben served on the board of Interhandel at that 
time ¢ 

Mr. GerMANN. Just one, and that was up to June 30, 1940; namely, 
Mr. Hermann Schmitz, the chairman of the finance committee of I. G. 
Farben. 

Senator Henprickson. Thank you. 

Mr. Germann. It is important to remember, in studying the origin 
ind early history of Interhandel, that in the days of the Weimar 
a x tos I. G. Farben enjoyed tremendous prestige in financial and 

siness circles throughout the entire world. The fact that such men 
is E dsel Ford and Walter Teagle, head of the Standard Oil Co. of 
New Jersey, both served on the board of directors of the General 
\niline & Film Corp. gives an indication of General Aniline & Film 
Corp.’s reputation in America at that time. Partly out of deference 
to Farben’s prestige and also because of his personal contribution to 
the formation of Interhandel, Dr. Hermann Schmitz, chairman of the 
Gnanee committee to the I. G. Farben, was elected chairman of the 
ard of directors of Interhandel. 

It is understandable, therefore, that Interhandel, when it was first 
formed, included in its corporate name the short title of “I. G. 
Chemie.” The initials “I. G.” in the names of the two companies do 
not mean the same thing. In the case of Farben they stand for “com- 
munity of interests.” In the case of Chemie the initials stand for 
“International Corporation.” Chemie undoubtedly chose to use these 
initials beeause they had a connotation of stability and prosperity, 
and because they served as a reminder that the continued payment of 
Chemie dividends are backed by all the resources of I. G. Farben. 
(Juite frankly, the name of 1. G. Chemie was changed to Interhandel in 
1945 for the same reasons in reverse: The I. G. prefix no longer sym- 
bolized financial strength, and the dividend-guaranty contract had 
been null and void for many years. 

The plan by which Interhandel came into being was a plan for 
prosperity and expansion, conceived and put into effect in 1928 and 
1929. The world depression of 1930, 1931, and succeeding years 
radically changed the original situation. Germany became a bank- 
rupt nation and the German mark sank to a fraction of its previous 
value. As a result of this unexpected development, the dividend 
cuaranty underwritten by Farben became worthless. Farben had had 
to fulfill this obligation only once—in 1929—and it was apparent that 
it was in no position to do so again within the foreseeable future. The 
minutes of Interhandel directors’ meetings show that Interhandel had 
been seeking to cancel the dividend-guaranty contract, with its 
corollary option agreement, as early as 1936. 

Senator HenpRICKSON. May I ask, Mr. Germann, why they failed 
to succeed in their effort to cancel these contracts since it was their 
desire? 
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Mr. GerMANN. It was a peculiar situation which was inherent in the 
contract itself. Interhandel had no right of cancellation. The only 
way we can succeed in canceling the contract. was by negotiation and 
by bilateral action. 

Mr. 'Townsenb. Farben could cancel it at any time but Interhandel 
could not? 

Mr. GerMann. Yes. 

Senator Henprickson. So that Farben had control of the situation ? 

Mr. Germann. Control of the termination of the contract. 

As long as the contract was in effect, Interhandel was inevitably 
handicapped by a lack of business incentive, for there could be little 
advantage in improving Interhandel properties while they were sub- 
ject to purchase at any moment at book value by the mere exercise of 
the Farben option. But Farben was for a long time unwilling to con- 
sent to a revocation. Eventually, in October 1939, we succeeded in 
getting the option agreement modified so as to give Farben only a right 
of first refusal in the event that Interhandel elected to sell any of its 
participations. 

In 1940, however, when it appeared likely that Interhandel would 
incur a large deficit which might force Farben to pay a dividend to 
Interhandel stockholders and also to make good the deficit, Farben 
underwent a complete change of heart. F arben saw that it would have 
to carry out its bargain, if the contract continued in effect, or else 
Interhandel could attach Farben’s assets in Switzerland for the sat- 
isfaction of its claim. 

Accordingly, the entire dividend-guaranty contract, including the 
new right of first refusal, was canceled by mutual consent in June 
1940. In view of this severance of interests between the two com- 
panies, Dr. Hermann Schmitz of I. G. Farben was not reelected to the 
board of directors of Interhandel in 1940 or ever again in the future. 

The separation of the two companies was physical as well as legal. 
In a parallel transaction, carried out at the same time, Interhande]l 
bought back from German stockholders 50,000 shares of Interhandel 
stock. For this-stock Interhandel gave the sum of 10 million Swiss 
francs, a number of German bonds, and more than 2 million Reich- 
marks’ worth of shares of WASAG, a German explosives manufac- 
turer. Our action in disposing of the WASAG shares has a particu- 
lar significance. Profitable though red were, Interhandel eptend 
of them in order to have no part in the German war effort. 

This complete separation was accomplished in good faith and was 
final in its effect. Since it was a friendly parting between two com- 
panies which had cooperated closely in the past, certain relationships 
or activities may have lasted for a short time after the severance. But 
in general it is accurate to say that Interhandel extended nothing 
more than normal business courtesies to I. G. Farben after the can- 
celation of the dividend-guaranty contract. 

Interhandel has been the t arget of uninformed criticism for cer- 
tain activities carried on during World War II. Let me recite the 
facts for you and allow you to draw your own conclusions. First of 
all, I would like to state that—with the exception of Dr. Schmitz, a 
German citizen whose resignation was accepted in 1940—no execu- 
tive and no member of the board of directors of Interhandel ever 
visited Germany during the entire course of the war. 
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Since 1929 Interhandel has had a 10-percent interest in Norsk 
Hydro, a Norwegian hydroelectric development. In 1941, under the 
German occupation, the capital of Norsk Hydro was increased in 

rder to finance an expansion of its facilities. Subscription rights to 
the new stock were offered to the Norsk Hydro stockholders, and the 
board of directors of Interhandel decided it was only fair to its 
stockholders to maintain our proportionate position in this valuable 
property. 

In taking this action, Interhandel provided not one single Swiss 
franc. The ne essary funds were provided in blocked kroner which 
iad been paid to Interhandel as Norsk Hydro dividends, and in kro- 
ner credits available to Interhandel in Norway. Before subscribing 
to the new stock issue, Interhandel checked with the United States 
consul in Basle as to the advisability of taking this action, but could 
get no opinion from him. Accordingly, the subscription right was 
exercised on October 30, 1941. 

It goes without saying that Norsk Hydro facilities were going to 
be expanded anyway, with or without Interhandel’s participation. It 
should also be pointed out that Interhandel was never represented by 
[. G. Farben in the voting of its Norsk Hydro shares. Interhandel 
would have been willing at any time to sell its stock in Norsk Hydro, 
and its subscription rights, too, except that it would have had to take 
payment in blocked kroner. It has become known since the war that 
the facilities of Norsk Hydro were used by the Germans for purposes 
of atomic research. This fact was, of course, a top German military 
secret, Wholly unknown to the management of Interhandel. I be- 

ve that the attitude of the Norwegian Government is of interest in 
this connection. Our assets in Norway, which were seized by the 
Norwegian Government in the days immediately after the liberation 
of that country, were subsequently freed. 

Throughout the war Interhandel continued to own an interest in the 
Deutsche Landerbank, a German bank. However, we had no voice in 
the management of this bank, and indeed we were never even allowed 
to see a balance sheet throughout the war. In 1936 and 1937 we had 
endeavored to exchange our shares in the Deutsche Landerbank against 
Gernian assets located in Switzerland, but these efforts were unfortu- 

itely frustrated, as the foreign exchange control authorities in Ger- 
many refused to authorize such a transaction. Much of the banking 
business of I. G. Farben was conducted through the Deutsche Lan- 
derbank. But it would be absurd to suppose that this ordinary bank- 
ng relationship gave Farben control of Interhandel, any more than it 
gave Interhandel control of Farben. 

[t should be made clear in this connection that corporations in neu- 
tral countries were not the only ones to maintain ownership of prop- 
erty in Germany during the war. Corporations in the United States 
itself, sueh as Ford and General Motors, owned subsidiaries in Ger- 
many which manufactured equipment for the German armed forces 
while the war was in progress. These and other American corpora- 
tions were of course no more responsible for the wartime operations of 
their German subsidiaries than Interhandel was for the activities of 
the Deutsche Landerbank. 

So much for Interhandel. Now, in a few words, I would like to 
sketch for you the background of Interhandel’s banker, Ed. Greutert 
& Cie., now H. Sturzenegger & Cie. Greutert & Co. was principally 
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financed by German interests when it was founded in 1920, and the 
bulk of its business was transacted with Germans. In 1927 Visca, a 
German-controlled Swiss firm, became the chief investor in Greutert, 
During the years 1929 to 1931 Visca was acquired by Swiss interests 
and from that time on the Greutert bank was Swiss dominated. Long 
before the war Greutert was wholly owned by Swiss interests and its 
successor, the Sturzenegger bank, still is. 

During the 1930’s the Greutert- Sturzenegger bank’s transactions 
with German creditors ceased to comprise any important part of its 
business. The German influence was completely neutralized in 1936 
and 1937, when sizable former creditor-debtor relationships were re- 
duced to insignificant proportions. This development was a natural 
result of the freezing and blocking of foreign exchange by the German 
Government. 

To illustrate my point figures are more effective than words. From 
1935 to 1944 the balances of Greutert-Sturzenegger creditors domi- 
ciled in Germany decreased from 93,400,000 francs to 3,500,000 francs, 
The year 1936 and the early part of 1937 saw the cancellation through 
compensation of 70 million francs credited to German interests. 

The Sturzenegger bank had very few relationships with German 
interests during ‘the w ar, and those few were of a purely routine bank- 
ing nature. The bank subscribed to the extent of 1 million francs, 
one-sixth of the total, in a loan made to I. G. Farben for commercial 
purposes. One of the leading Swiss banks made up the remainder of 
this loan. 

Senator Henprickson. Do you recall the state of that loan? 

Mr. Germann. No; I do not. 


Senator Henpricxson. Could you supply that for the record later? 
Mr. Germann. Yes. 
(The statement referred to follows :) 


Wuirterorp, Hart, CArMOpy & WILson, 
Washington 5, D. C., September 8, 1958. 
JoHN W. Naren, Esq., 
Counsel, Senator Dirksen’s Subcommittee, Washington, D. C. 

DEAR Mr. NarkN: Pursuant to Mr. Walter Germann’s promise, the following 
explanation is made respecting the details and repayment of the loan which was 
made to I. G. Farben during the war by a leading Swiss bank in which the Stur- 
zenegger Bank participated to the extent of one-sixth. 

The loan was for 3,000,000 Swiss francs. One of the leading Swiss banks was 
the principal and the Sturzenegger Bank had a subparticipation to the extent 
of one-sixth. The Sturzenegger Bank had issued a firm commitment before Pear! 
Harbor—by November 21, 1941—to participate to the extent of one-sixth, The 
loan was to mature December 18, 1944, and so far as I can tell, it was paid off on 
or before that date. In early 1944 the big Swiss bank agreed to change the loan 
from a straight one to a revolving credit, and from time to time thereafter, until 
the maturity of the loan, Farben drew sums against the credit and applied pay- 
ments against the credit, each time the Sturzenegger Bank being debited or 
credited as the case might be, with one-sixth. 

Sincerely yours, 
Joun J. WILSON. 

Mr. Germann. In October 1940 the bank allowed I. G. Farben to 
make a temporary overdraft of its dollar account. At a later date the 
Sturzenegger bank liquidated certain blocked balances held by I. G. 
Farben. None of the three banking transactions I have listed were of 
significance to the German war effort. 

In judging whatever relationships existed between Interhandel 
and Sturzenegger on the one hand and German interests on the other 
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ind during the course of the war, it is important to bear in mind 
that Switzerland was a neutral nation. The duty of a Swiss cor- 
poration in this situation was to avoid any action prejudicial to 
Switzerland’s neutrality, and Interhandel and Sturzenegger fulfilled 
this obligation scrupulously. None of the wartime activities of either 
company could fairly be construed as strengthening Germany’s war 
potential. 

Like Interhandel, the Greutert-Sturzenegger bank owned for many 
years an interest in the Deutsche Landerbank. Everything that I 
have said about Interhandel’s connection with the Deutsche Lander- 
bank applies equally to the Greutert Sturzenegger connection with 
this institution. 

I believe it is only fair to state two facts known to me which throw 
light on Dr. Sturzenegger’s position during the war. He showed 
narked financial generosity to Jewish refugees from Germany and 
to Jewish directors of Interhandel’s French subsidiary. Also he 
refused to help the Germans, rejecting their request that he handle 
banking transactions for the purchase of tin for their account in 
Portugal. 

Let me clarify one further point. While the Greutert-Sturzenegger 
firm has always served as Interhandel’s banker, it only owns approxi- 
mately a 10-percent interest in Interhandel stock. 

More than 11 years have passed since Interhandel’s property in the 
United States was vested by the Alien Property Custodian; needless 
to say, all the facts which I have put before you today have been pre- 
sented to the Justice Department and will be presented to United 
States courts, where appropriate, as part of Interhandel’s petition for 
the return of its property. 

On the whole, it appears that due to a conflict between the laws of 
the United States and the laws of Switzerland we may not be able 
to get a full and fair determination of our lawsuit at any early date. 
All we have to look forward to is the prospect of lengthy litigation 
in the American courts and perhaps international arbitration. The 
problem that has arisen can be settled within a reasonable period of 
time only under the auspices of this subcommittee. That is why 
I asked for permission to appear before the distinguished Senators 
who are the members of this subcommittee. 

The Congressional Record shows that Congress has taken a very 
considerable interest in General Aniline & Film Corp. in the years 
since it was vested. Various views as to the disposition of this prop- 
erty have been put forward on the floor of the Senate. I know that 
more than once a desire has been expressed to terminate foreign owner- 
ship of General Aniline, on the theory that Americanization of Gen- 
eral Aniline will strengthen the economy of the United States. Let 
me point out here that this objective can be accomplished quickly and 
easily by working out a plan to return General Aniline to Interhandel. 

I can say this with certainty because Interhandel last February 
entered into a contract with the Blair Holdings Corp. of New York, 
which will Americanize the ownership of General Aniline. 

In concluding my statement I would like to summarize very briefly 
the position of Interhandel. Interhandel today has thousands of 
stockholders who hold anywhere from one to thousands of shares of 
common stock. General Aniline constitutes 80 percent of Inter- 
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handel’s assets. So these stockholders have been deprived of the prin- 
cipal value of their stock, as well as the dividends which they might 
reasonably have expected to receive, for the last 11 years. They feel 
that they are entitled to have their financial interests recognized and 
protected. 

In view of the true facts of this case, we feel we are entitled to the 
return of all our property, as we have requested many times in the 
past. The Government of Switzerland has given its full support to 
this request in many communications to the State Department. But 
I came here today in a spirit of compromise, hoping to find an equi- 
table solution which will bring this complex controversy to a final 
conclusion by protecting the legitimate financial interests of the Swiss 
and by achieving the Americanization of General Aniline. 

Once again, thank you for listening to this statement of mine. I 
will be glad to answer any questions that you may care to ask me at 
this time. 

Senator Dirksen. Have you anv questions? 

Senator Henprickson. I have not at this point, no. 

Senator Dirksen. Senator Jenner 4 

Senator JENNER. No, sir. 

Senator Dirksen, Mr. Townsend, are there any questions that you 
would care to ask ? 

Mr. Townsenp, No, sir. 

Senator Dirksen. We thank you, sir. 

Mr. Germann. Thank you, sir. 

Senator Dirksen. The committee will stand in recess until 10 o’clock 
tomorrow morning in this same room. 

(Thereupon, at 5:52 p. m. the hearing was recessed to convene at 


10 a. m., Tuesday, July 21, 1953, in room 457, Senate Office Building. ) 
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s | TUESDAY, JULY 21, 1953 
na UNITED STaTEs SENATE, 
ISS | SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, ie. G 
t | The subcommittee met at 10 a. m., subject to recess, in room 457, 
uM Senate Office Building, Senator Everett M. Dirksen (chairman of the 
ibcommittee) presiding. 
Present: Senators Dirksen, Hendrickson; Senator Jenner and 
McCarran. 
Also present: Wayne H. Smithey, member, professional staff, Judi- 
ciary Committee; Edward A. Hayes, chief counsel to the subcommit- 
ou ' 


tee: and John W. Nairn, counsel to the subcommittee. 

Senator Dirksen. The committee will come to order. 

Mr. Dardi, would you like to come up to the table? Have you any 
associates who would like to come with you? 

Mr. Darpt. I would like to have Mr. Textor speak first. 


STATEMENT OF GEORGE TEXTOR, EXECUTIVE VICE PRESIDENT, 
MARINE MIDLAND TRUST CO., NEW YORK, N. Y. 


Senator Dirksen. Mr. Textor, in a preliminary way, let me ask you 
r full name. 

Mr. Texror. George Textor. 

Senator Dirksen. What is your business? 

Mr. Texror. I am executive vice president of the Marine Midland 
Trust Co. of New York. 

Senator Dirksen. I take it that you reside in New York? 

Mr. Texror. I reside in New York. 

Senator Dirksen. You have been interested in one or more of the 

lls that are pending before the subcommittee ? 

Mr. Trexror. Yes, sir. 

Senator Dirksen. Can you, just by way of prelude, sketch a little 
of that interest? Then we will go along with your statement. 

Mr. Texror. I have been asked to come here by Mr. Virgil Dardi, 
ind also as a citizen, and I feel very strongly that the Gene ral Aniline 

o. should be turned back to private ownership if possible. 

Senator Dirksen. Your syllabus would recite that you are inter- 
ested in the return of General Aniline & Film and its related activities 

ito private hands, 

Mr. Trexror. Yes, sir. 

Senator Dirxsen. That is the gist then of what you wish to belabor 
this morning ? 

Mr. Trexror. Yes, sit 
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Senator Dirksen. Have you a long statement? 

Mr. Texror. Not over 5 minutes. 

Senator Dirksen. Will you proceed ? 

Mr. Textor. I want to thank the subcommittee for extending to me 
an invitation to testify, in response to the request of Mr. Virgil D. 
Dardi, president of Blair Holdings Corp. 

In this statement of mine, I intend to give you, for what it may be 
worth, my considered opinion of the present and future status of 
General Aniline & Film Corp. I know that you gentlemen are de- 
sirous of disposing of General Aniline, now held by the Alien P roperty 
Office, in a manner which is both equitable and final. 

Let me emphasize that I myself have no financial interest in Gen- 
eral Aniline, nor does any institution with which I am affiliated. 

While I have no direct personal stake in the development of the 
company under discussion, I think all American citizens should be 
very much concerned with the future of this valuable property. 

I think it will be agreed on all sides that continued Government 
operation of General Aniline & Film Corp. will not work to the advan- 
tage of the seized property itself. No reflection upon the present 
management of General Aniline is intended, and certainly none would 
be justified, when I say that the natural development and healthv 
growth of the company has been substantially retarded by a pro- 
tracted interlude of Government operation. 

Anyone belonging to the banking community as I have for all of 
my adult life is ¢ completely cognizant of the difficulties which General 
Aniline has inevitably encountered in endeavoring to finance the ex- 
pansion which must be undertaken by any chemical company which 
hopes to keep pace with its competitors in that fast-growing industry. 
With the Government holding some 90 percent of the stock in General 
Aniline and with the true ownership of General Aniline the subject 
of litigation, it would have been a practical impossibility to raise the 
funds by recourse to the equity market. Similar considerations have 
rendered it difficult for General Aniline to negotiate long-term bank- 
ing loans upon the same advantageous basis as its competitors. 

Uncertainty as to the future status of General Aniline has reportedly 
prevented other companies from entering into long-term agreements 
with General Aniline which would facilitate its sales and marketing 
operations and thereby increase its overall efficiency. 

From the standpoint of personnel, it is easy to understand the 
factors which underlie the extremely high turnover among General 
Aniline’s key employees. The dubious future of the company has 
motivated its executives to seek security and economic incentive in 
privately operated organizations. 

Finally, the fact that important decisions are usually necessarily 
delayed by referral to Washington for approval is a deterrent to 
initiative and flexibility in any “business under Government control. 

It seems absolutely clear that General Aniline & Film Corp. will 
be unable to make its proper contribution to the present rapid growth 
of the chemical industry until and unless it is returned to private 
ownership. I think it is equally clear that what is good for this com- 
pany is good also for the many thousands of Americans whose enter- 
prise and energies have brought about the past growth of General 
Aniline and have maintained its present position under very trying 
and adverse circumstances. 
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The employees of Genera] Aniline have a very real moral equity in 
it company and it is my firm conviction that their interests will 
best served by a solution which places General Aniline in the 
nds of American businessmen ci osha of providing the necessary 
adership, and backed by the necessary financial resources to develop 

: full potential of this property. 

My observation of the whole General Aniline picture leads me to 
the conclusion that it is essential to restore the property to private 
ownership which is equipped to develop this very large enterprise to 

e maximum extent. I believe that any future owner of General 

iline must be prepared to invest many millions of dollars, as have 

mmpetitors, in order to enable the company to realize its full growth 
potential. 

[he importance of General Aniline’s present and prospective con- 

butions to our defense effort must not be overlooked when we con- 

der the kind of private ownership in whose hands General Aniline 
can safely be entrusted. General Aniline should not be allowed to 
come into the possession of interests whose motives in acquiring it 
might be concerned with short-range profit rather than with long- 
inge development. 

Because I feel very strongly that General Aniline today needs the 
cuidance which can only be given by highly responsible private owners 
of unquestioned financial integrity, I have grave doubts as to the 

per of simply putting the property on the block and offering it 
for sale. This procedure is covered in certain proposals which have 
een made to amend section 9 (a) of the Trading With the Enemy 
Act in order to permit the immediate sale of vested alien property 

thout awaiting the outcome of litigation in which many of these 
properties are currently involved. 

It seems to me that to adopt such a course of action would expose 
General Aniline to the risk of falling into inadequate hands. It is 
quite likely that General Aniline under these circumstances would be 
wquired by interests which do not meet the qualifications which I 
have just described to you. It is more than likely that whoever 
acquired the property in a proceeding of this kind would encounter 
very serious, 1f not insuperable, difficulties in trying to raise the very 
large sums of money necessary for the proper development of this 
ompany. 

This being the case, I am inclined to think that interests having a 
hort-range purpose might make a higher bid for the property than 
would be made by the more responsible elements of the financial com- 
munity. The immediate purchasers might gain from a transaction 
onsummated along these lines, but the employees of General Aniline 
ind the American economy in general would be poorer in the long 
run as a result of it. 

Even if General Aniline were sold pursuant to an amendment of 
section 9 (a) of the Trading With the Enemy Act, a very serious 
onstitutional question would be raised, and it is certain that lawsuits 

ould be brought challenging the legality of this action. As a lay- 
ian, I am in no position to predict the outcome of any such suit, but 
[ think we are all qualified on the basis of observation and experience 
o predict that it would be a long-drawn-out process. 

| have a very clear idea in my mind of what the effect on the 
financial community in the United States would be if General Aniline 
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were sold with a clouded title in a proceeding of doubtful constitu- 
tionality. Until all litigation was settled—that is to say, until 
number of years have passed—General Aniline would be regarded witi, 
misgivings. As long as there was a possibility that the sale might be 
invalidated, leaving the purchaser subject to liabilities of indeter- 
minate size, there would be an understandable reluctance in American 
banking circles to grant long-term loans to General Aniline. For the 

same reasons it would be very difficult, indeed, to raise any important 
amount of new capital in the equity market. Consequently the present 
stagnant or deteriorating state of General Aniline would be expected 
to continue with doubtful hope of improvement if such a sale went 
through. 

ven if the Government promised to indemnify any purchaser of 
General Aniline against the possibility of adverse legal decisions, | 
believe that responsible business institutions would still be disinclined 
to purchase the company under the proposed amendment to section 
9 (a). Such a statement of governmental intention could not be 
regarded as suflicient security since it would be contingent upon some 
future appropriation which Congress might or might not see fit to 
make when the time came. 

Let me sum up the position which I have outlined here today. First, 
I believe it is essential that General Aniline be returned to private 
ownership as soon as possible. Second, I believe that this objective 
must. be accomplished with the consent of all parties concerned, to 
avoid the undesirable consequences attendant upon a lengthly con- 
stitutional lawsuit. 

I] appreciate the opportunity which has been given me to express my 
opinion on this question to the distinguished Senators of this subcom- 
mittee. Now, if any of you gentlemen have any questions about the 
reaction in financial circles to any particular aspect of the General 
Aniline matter, I will answer them to the best of my ability. 

Senator Dirksen. Mr. Textor, I assume from your statement that 
what you have in mind here, without actually saying so, is the advis- 
ability of a negotiated sale in the form of a compromise among all 
parties in interest to be committed into the hands of somebody who 
will think of it in terms of the unfoldment and development of the 
company asa long-time American asset ; is that right 4 

Mr. Texror. That is exactly right. I think that is the only solution. 

Senator DirkseN. Would you want to particularize on that any 
further and go into any greater detail ? 

Mr. Textor. I do not think so. It looks like a long-drawn-out 
process, as I have said, and the only solution I can see for ‘the problem 
is to negotiate some deal to get this company back where it belongs 
in private hands as quickly as possible. 

Senator Dirksen. Has the Marine Midland Trust Co. any particular 
interest in the acquisition or the financing of this property ¢ 

Mr. Trextor. None whatsoever. We may possibly have, of course, 
but not at the present time. 

Senator Dirksen. Very well, sir. 

Have you any questions, Mr. Townsend ? 

Mr. Townsenp. I could make certain comments, but I think 
would be better to make them later. 

Senator Dirksen. Are there any comments from the staff? 
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Mr. Narrn. Mr. Textor, do you believe that if there were an indi- 
ation that negotiations for the sale of this property would be enter 
Lined, there would be any considerable number of interested! pur- 
lasers 1n tiie economy of the United States today ¢ 

Mr. Texror. On the basis of the clouded title ¢ 

Mr. Nairn. No, on the basis of a negotiation between all the parties 
neerned such as you have indicated is desirable ¢ 

Mr. Texror. I certainly think there would be some other interests. 
Senator Dirksen. Thank you, Mr. Textor. 

Mr. Dardi. 


STATEMENT OF VIRGIL D. DARDI, PRESIDENT, BLAIR HOLDINGS 
CORP., SAN FRANCISCO, CALIF. 


Mr. Darpr. I have likewise a prepared statement which I would 
like to present, 

My name is V. D. Dardi. I am president of Blair Holdings Corp., 
whose executive office is in San Francisco. Blair is engaged in the 
nvestment banking business through its two wholly owned subsidiaries 

ir Rollins & Co. and First California Co. 

‘Tet me state at the outset of my testimony that I am grateful to the 
distinguished Senators who comprise the membership of this subcom- 
mittee for allow ing me to appear before them tod: ay. I apprec iate the 
opportunity to present to this group the views of ‘the Blair organiza- 
tion and the other banking interests in the United States with which 
we are affiliated. As you gentlemen know, the Blair group, for whom 
| speak, has recently entered into a contract to pure ‘hase a controlling 
stock interest in General Aniline & Film Corp. This stock, now held 
by the Alien Property Office, is to be acquired by our group upon being 
returned by the United States Government to its present owner, the 
Swiss firm of Interhandel. 

Other witnesses who have appeared before the subcommittee in this 
connection have discussed various important issues relevant to our 

mtract with Interhandel. Testimony has been offered regarding 
the ownership of Interhandel, as determined by the Swiss Compensa- 
tion Office. 

Also, the background of our litigation between Interhandel and 

ther petitioners on the one hand and the United States Government 
on the other hand has been analyzed. The present status of this liti- 

sation in light of Judge Laws’ decision and the Swiss banking secrecy 
law. as well as its antic ipated future course and duration, has been 
fully examined. The Washington accord, as it affects the return to 
Interhandel of its assets in General Aniline & Film Corp., has also 
been discussed. 

[ am not a lawyer, but I have here an opinion by Cravath, Swaine 
& Moore, our general counsel, concerning the constitutionality of this 
matter, which I would like to submit herewith to the subcommittee. 

Senator Dirksen. Let me interrupt, Mr. Dardi, for clarity. You 
say here that you presently have a contract with Interhandel whose 

chairman testified yesterday ¢ 

Mr. Darpt. That is correct. 

Senator Dirksen. To purchase controlling stock interests in Gen- 
eral Aniline & Film Corp. ? 

Mr. Darpr. That is correct. 
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Senator Dirksen. That is a contract that is presently in being, [ 
take it? 

Mr. Darpr. That is correct. 

Senator Dimxsen. So your interest in the matter stems in large 
part then from the existence of this contract ? 

Mr. Darpi. That is correct, sir. 

Senator Dirksen. A contract with one of the claimants to the 
property ¢ 

Mr. Darpr. That is correct. I would like to make the opinion from 
Cravath, Swaine & Moore part of the record. 

Senator Dirksen. That will be received without objection. 
(The opinion referred to follows :) 


CRAVATH, SwAIne & Moore, 
New York, July 18, 1953. 
Re Blair Holdings Corp.; General Aniline & Film Corp. 
BLAIR HOLDINGS Corp., 
New York 5, N.Y. 

Dear Srrs: You have requested our opinion whether the Attorney General of 
the United States would have the power, in the event that section 9 (a) of the 
Trading With the Enemy Act (hereinafter called the act) is amended in the 
manner proposed by certain bills now pending in the Congress of the United 
States (S. 2171, H. R. 5896, and H. R. 5988), to sell and convey good title to 
the 455,624 shares of class A common stock and 2,050,000 shares of class B 
common stock of General Aniline & Film Corp., a Delaware corporation (herein- 
after called GAF), which were vested by the Alien Property Custodian in Febru- 
ary 1942, under the provisions of section 5 (b) of the act, and are now held by 
the Attorney General as successor to the Alien Property Custodian. 

We understand that said shares of common stock of GAF (hereinafter called 
the GAF stock) constitute approximately 93 percent of the outstanding common 
stock of GAF; that the GAF stock is the subject of a suit instituted in October 
1948, in the United States District Court for the District of Columbia by Societe 
Internationale pour Participations Industrielles et Commerciales 8S. A. (also 
known as Internationale Industrie & Handelsbeteiligungun A. G.) (hereinafter 
called Interhandel), to reclaim the GAF stock under the existing provisions of 
section 9 (a) of the act; that such suit is still pending in said district court; 
and that you have entered into an agreement with Interhandel pursuant to which 
you have agreed to purchase the GAF stock from Interhandel, subject to the 
condition, among others, that Interhandel shall have established its title to the 
GAF stock. 

The Attorney General is expressly prohibited from selling the GAF stock, 
under the existing provisions of section 9 (a) of the act, so long as the above- 
mentioned suit by Interhandel remains pending. The bills referred to above 
would remove the existing statutory prohibition against the sale of property 
so vested and held by the Attorney General, during the pendency of such a 
suit, and would authorize the Attorney General to “sell such property * * *, 
in conformity with law applicable to the sale of property by him, at any time 
prior to the entry of final judgment in such suit,” upon a determination made by 
the President “in time of war or during any national emergency declared by the 
President, that the interest and welfare of the United States require[s] the 
sale” of such property. Such bills would further limit the recovery of a claim- 
ant in any such suit in respect of the property so sold to the net proceeds of such 
sale or, on timely notice by the claimant, to “just compensation.” 

In connection with our consideration of the questions to which this opinion 
relates, we have examined, in addition to such authorities as we deemed neces- 
sary in order to render this opinion, a copy of a memorandum dated July 10, 
1953, entitled “Memorandum in opposition to S. 2171, H. R. 5896, and H. R. 5988,” 
prepared by Messrs. Whiteford, Hart, Carmody & Wilson, of Washington, D. C., 
attorneys for Interhandel. 


We agree generally with the conclusions expressed 
hy 


Messrs. Whiteford, Hart, Carmody & Wilson in said memorandum, for sub- 
stantially the reasons therein stated. 


Although the question is not free from doubt, we are of opinion that, if sec 


tion 9 (a) of the act should be amended as proposed by the above-mentioned 
bills, said section as s 


o amended would be unconstitutional, and accordingly the 
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Attorney General would not have the power thereunder to sell and convey good 
title to the GAF stock under the circumstances now existing. Moreover, we 
believe that the constitutionality of said section as thus amended would be sub- 
ject to such grave doubts that responsible counsel would not be willing to give 
an unqualified opinion that prospective purchasers would obtain good title to 
the GAF stock upon their purchase thereof from the Attorney General, during the 
pendency of the above-mentioned suit by Interhandel, until such constitutional 
questions are finally determined. 

We are further of opinion that, if the Attorney General should attempt to 
sell the GAF stock, pursuant to the authority which would purportedly be con 
ferred upon him by section 9 (a) of the act, as thus amended, Interhandel would 
be entitled to institute suit in the courts of the United States to restrain such a 
sale. In view of the importance thereof, it would presumably require a decision 
of the Supreme Court of the United States finally to determine the various ques- 
tions which would be involved in such a suit. 

Very truly yours, 
CravaTH, SWAINE & Moore, 

Senator Henprickson. Mr. Chairman, may the record show that I 
am tardy only because I have been in the Armed Services Committee 
meeting ? : 

Senator Dirxson. Will the record note the presence of Senator 
Hendrickson ? 

Proceed, Mr. Dardi. 

Mr. Darpt. The essence of this opinion by Cravath, Swaine & 
Moore is that if section 9 (a) of the Trading With the Enemy Act is 
amended in the manner proposed by certain bills now pending in 

the Congress of the United States, the Attorney General would not 
have the power to sell and convey good title to the General Aniline 
and Film stock under the circumstances now existing. 

In any event, Cravath, Swaine & Moore believe that the constitu- 
tionality of section 9 (a) of the act as thus amended would be subject 
to such grave doubts that, during the pendency of the above-men- 
tioned suit by Interhandel, responsible counsel would not be willing 
to give an unqualified opinion that prospective purchasers would ob- 
tain good title to the General Aniline and Film stock. 

Cravath, Swaine & Moore further stated that Interhandel would 
be entitled to institute suit in the courts of the United States to re- 
strain such a sale, and that in view of the importance thereof, it would 
presumably require a decision of the Supreme Court of the United 
States finally to determine the various questions which would be in- 
volved in such a suit. 

[ propose to confine my own testimony to two fundamental aspects 
of our contract with Interhandel. First is a description of the con- 
tract itself. Second, I intend to give some indication of the probable 
future development of General Aniline & Film Corp. if and when 
it is acquired by the progressive American interests represented in 
the Blair group. 

Third, I intend to describe a supplemental agreement, which Blair 
and Interhandel have entered into, which lays the basis for another 
solution which, in the spirit of compromise, would help resolve this 
matter to the satisfaction of the United States Government. 

Our original contract with Interhandel is a valid agreement which 
obligates the Swiss firm to turn over to Blair Holdings Corp. all of 
its stock in General Aniline & Film Corp. once it is returned to Inter- 
handel by the United States Government. This stock, consisting of 
155,624 shares of class A common stock out of 527,622 4 shares out- 
standing, and all of the 2,050,000 shares of class B common stock out- 
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standing, amounts to 93 percent of all voting stock in General Aniline 
& Film Corp. It was vested by the Alien Property Custodian on Feb- 
ruary 16, 1942, under the Trading With the Enemy Act, apparently 
because of a minority stock ownership i in Interhandel by German na- 
tionals. Let me digress here long enough to emphasize that the Ger- 
man minority interest in Interhandel has since been frozen, like other 
German assets in Switzerland, by action of the Swiss Government, 
and will be disposed of pursuant to international agreement. 

The total price to be paid for this stock by Blair Holdings Corp., 
acting for itself and other United States banking interests, is $60 
million, 

1i) addition to this purchase, our group contemplates the acquisition 
of all outstanding capital stock in General Dyestuffs Corp., the ex- 
clusive sales agent for General Aniline & Film Corp. 

Senator Dirksen. Let me ask at that point for clarity: Is that one 
of the provisions in the contract that you agreed to buy this stock 
for $60 million ? 

Mr. Darpr. That is correct. 

So much for the purchase contract. Now I would like to tell you 
gentlemen, in general terms, what our group intends to do with 
General Aniline & Film Corp. I believe you will come to the con- 
clusion that the steps we plan to take to increase the value of this 
property will serve the public interest and our own private interests 
equally well. Because I believe very firmly that the leadership of busi- 
ness enterprise is in certain important respects a public trust, I am 
proud to say that the proposed purchase opens the door to a sig- 
nificant increase in this Nation’s industrial strength and productivity. 

In the first place, acquisition of General Aniline by Blair Holdings 
Corp. will complete the absorption and integration of this important 
chemical and photographic manufacturer into America’s economic 
structure. Purchase by our group, which is entirely American in 
its composition and loyalties, will finally terminate on a fair and 
equitable basis the long period of absentee ownership and—more re- 
cently—Government operation, which has retarded the natural growth 
of General Aniline. 

Through no fault of the present management, but simply because 
of certain difficulties inherent in Government operation of a large 
business organization, General Aniline today must be regarded as a 
relatively stagnant area in the important industrial expansion now 
taking pl ce in this country. Now, as we all know, continued healthy 
growth is the key to survival in the free-enterprise system. Stag- 
nation spells trouble for any business particularly in the fast-moving 
field of chemical manufacturing. 

Senator Henprickson (presiding). Pardon me, Mr. Dardi. Quite 
obviously you concur heartily with the present management on this 
phase / 

Mr. Darot. Of disposing of the properties, yes, without a doubt. 

Therefore, if General Aniline is not to deteriorate seriously in 

value, it should be turned over to private ownership and operation 
as soon as possible. As I recall, a top executive of General Aniline 
has already testified to that effect before this subcommittee. 

Senator Henprickson. I might say that the distinguished Sena- 
tor from Nevada also testified on that on the floor of the Senate about 
a week ago very eloquently. 
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Senator McCarran. Thank you. This must be a morning of 
ompliments. 

Mr. Darpr. One of the chief considerations which prompted us 
to enter into our purchase contract with Interhandel is the fact that 
such a course of action can help bring about an immediate solution 
to the problems created by prolonged Government operation of Gen- 
eral Aniline. Incidentally, I intend to comment more fully a little 
later about a realistic solution to this problem in keeping with the 

iews of Col. Dallas S. Townsend, Director of the Office of Alien 
Property, who has repeatedly urged that the Government get out of 
“i siness. Only by acquiring General Aniline from its real owner, 

nterhandel, is it possible to obtain the property promptly and with 
in unclouded title. Even if Congress were to pass special legislation 
nabling the Government to sell General Aniline while the present 
tigation is still in progress, I can tell you gentlemen frankly that the 
Blair group would oo grave misgivings about submitting a bid for 
the property under such circumstances, ; 

It seems probable to me that other responsible and forward-looking 
prospective purchasers might be similarly deterred, and for the same 
reason: The likelihood of a lengthy legal battle to determine the con- 

stitutionality of such legislation. Certainly, until doubts as to title 
were cleared up, it would be very difficult for any purchaser to raise 
the capital urgently needed to place General Aniline on a more effi- 

ent and competitive footing. 

If our contemplated purchase is made possible by return of the 
vested stock to Interhandel, we will see to it that General Aniline 
receives the needed transfusions of capital. We and our associates 
stand ready to provide at least $25 million to strengthen and rehabili- 

tate General Aniline within the first 2 years of acquiring it. 

Reinforcement of General Aniline’s capital structure is only the first 
phase of the long-range program we are planning to place General 
Aniline on a broader and more secure financial foundation. 

Long-term loans, which are now generally unavailable to General 
\niline because of uncertainty about its future status, will be arranged 
in order to finance improvements in plant and equipment. 

At the manufacturing level, the product range will be diversified 
vherever this appears advant: ageous, new markets will be explored, 
and research will be stimulated. We intend to make General Aniline 
an efficient and expanding producer in as many areas as possible of the 
chemical and photogr aphic manufacturing fields, and consequently 
an increasingly important contributor to “America’s prosperity and 
strength. 

[ believe that all the Members of Congress whose views have been 
made known publicly concur in the opinion that the Americanization 
of General Aniline is a highly desirable objective. 

Blair shares this belief. Speaking for myself, I am sure that. Gen- 
eral Aniline will be able to contribute its full and proper share to 
the growth of this Nation’s chemical industry only if it becomes the 
property of American private business interests, under sponsorship 
capable of supplying the leadership and the capital which will be 
needed to carry out a long-range program of expansion of the facilities 
of this company. 

ay only the company but also the employees will benefit from 

: Americanization of General Aniline. The thousands of Americans 
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now employed by General Aniline, who have done so much to build 
the company in the past and to maintain it through this already 
overlong period of Government operation, will all be better off when 
General Aniline begins to go forward again under vigorous and pro- 
gressive private ownership. 

Therefore, I would like to take this occasion to point out that Blair 
intends to contribute its utmost to a solution along such lines, whether 
or not Interhandel is enabled to carry out the terms of the original 
contract which I have just discussed. 

At the request of Col. Dallas S. Townsend, Director of the Office of 
Alien Property, Blair has recently approached Interhandel to deter- 
mine whether a solution of the issue between the Alien Property Office 
and Interhandel could be worked out. In the spirit of compromise, 
Interhandel agreed in principle to the following idea: In exchange 
for the return of its vested property, Interhandel would be willing to 
make a reasonable payment to the United States and would agree to 
Americanize General Aniline through the disposal of a majority of 
General Aniline stock to American interests. In a supplemental] 
agreement recently concluded between Blair and Interhandel, Blair 
has agreed to serve as Interhandel’s agent to accomplish such a dis- 
posal in a manner agreeable to the United States. 

This supplemental agreement shall become effective provided that 
our original purchase agreement dated February 19-20, 1953, cannot 
be carried out. Both agreements are available for the inspection of 
this subcommittee. 

Senator McCarran, May I interrupt, Mr. Chairman? 

Senator Henprickson. Senator McCarran. 

Senator McCarran. Would this arrangement, as I listen to it now, 
affect the settlement of all the so-called Swiss claims? 

Mr. Darpr. Insofar as General Aniline is concerned, yes. That is 
the thought that we have discussed with Colonel Townsend. 

Senator McCarran. What other claims would there be outstanding, 
other than the Swiss claims? 

Mr. Darpr. No other claims other than what might be in Colonel 
Townsend’s office; but, insofar as Interhandel, it would dispose of 
everything, in our opinion. 

Senator McCarran. I do not carry these names in my head, but 
what is Interhandel ? 

Mr. Darot. That is the Swiss company that owns 93 percent of the 
stock. 

Mr. Townsenp. I. G. Chemie was the original name and the name 
was changed during the war to this long name for which Interhandel 
is the shortened form. 

Senator McCarran, there are other Swiss interests, other than Inter- 
handel, who have claims with the Alien Property Custodian. 

Senator McCarran. I wanted to know if this arrangement went 
through satisfactorily to the Government whether it would clear up 
the situation ¢ 

Mr. Townsenp. Only for General Aniline, not for the other cases. 

Senator McCarran. General Aniline seems to be the subject today. 
If you got General Aniline cleared up by some method, that would 
be an incentive to clean up everything else by a similar process. That 
is the thought Ihad. Yon would set a pattern, 
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Mr. Hayes. Senator McCarran, as I understand it, this would dis- 
pose of 93 percent of the outstanding stock in Interhandel. The other 
7 percent is at least partially represented by the intervening parties 
in the lawsuit to which reference has been made known as the Kaufman 
action, and I take it that you might be interested to know whether or 
not they, too, could be disposed of in this transaction that he is 
describing. 

Mr. Darpr. It would be my thought, Senator, that this could all be 
put in one package, and Mr. Townsend has indicated to us the spirit 
of trying to work this out, and the Swiss have likewise offered their 
good offices. 

Senator McCarran. Pardon me for these questions. 

Senator Henpricxson. I am glad to have the questions raised. 

Senator McCarran. Would you repeat your name? 

Mr. Darpt. I am V. D. Dardi, president of Blair Holdings Co. We 
own two investment banking houses, Blair Rollins & Co. and the First 
California Co. 

Senator Henprickson. You might at this point, Mr. Dardi, give us 
some background of the Blair Holdings Corp. for the record. 

Mr. Darpt. Yes. Blair Holdings Corp. stems back to 1890, when 
it was founded by John Blair. Subsequently, in 1926 or 1927, it was 
acquired by the Transamerica Corp. of San Francisco and its name 
changed to the Bancamerica Blair. It was owned 100 percent by 
Transamerica until the latter part of 1936, when, in compliance with 
the Securities Banking Act, Transamerica disposed of their interest 
to the stockholders of Transamerica, which accounts for the fact that 
we have approximately 60,000 stockholders. That was the old Blair 
company. A few years back we also acquired the First California 
Co., which is our investment banking afliliation which operates in 
California. That is a successor to what was known as Bank America 
Co., also the affiliate of Bank of America, and they in turn, under the 
sanking Act, had to dispose of it. 

We participated many millions of dollars of financing on a daily 
basis. We also take positions in corporations. We organize them, 
place proper management in them, hold them for a period of time, 
merge them with industrial companies—anything that proves to be a 
substantial move. 

Senator Henprickson. Your activities, then, are entirely in the 
field of corporate management ? 

Mr. Darvi. That is right. We are not in the field of stock-selling 
agents and would not want to be classified as anyone of that type. 

Senator Henprickson. Thank you very much. I thought that that 
would help the record. 

Mr. Darot. Thank you, Senator. 

Let me stress that the implementation of either our original agree- 
ment or our supplemental agreement with Interhandel will accomplish 
the Americanization of General Aniline. I submit that a solution 
along the lines envisaged in either of these agreements will be better 
for General Aniline and better for this country than any other plan 
for the disposal of this property. 

Gentlemen, I thank you for your attention to my statement. Now, 
if you have any questions about anything I have said, I will do my 
best to try to answer them for you. 


38158—53——_12 
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Senator McCarran. Do I understand that you have an agreement 
to purchase from Interhandel ? 

Mr. Darpt. That is correct, Senator. 

Senator McCarran. And would it be fair to ask the terms of that 
agreement ¢ 

Mr. Darpr. The terms of our agreement have been discussed in my 
memorandum. A copy has been available to Colonel Townsend and 
to the subcommittee. We agree to purchase for $60 million General 
Aniline when it is returned by the Government. That was our orig- 
inal bid. 

Senator McCarran. When it is returned to the Swiss? 

Mr. Darpr. To the Swiss; yes. We then subscribed to a supple- 
mental agreement which was executed in June of this year in which 
it was our hope to probably bring about a compromise, which the 
Swiss indicated yesterday at the hearings their desire for, and Mr. 
Townsend has also indicated a desire to work this out and dispose 
of j 

That is why we are here today because we do feel that if we can sit 
around the table, so to speak, that that is the best way to do it and to 
do it now. 

Senator Jenner. Where does the American Government’s interest 
come in? 

Mr. Darpvrt. The American Government through the Alien Property 
Custodian has vested the stock. What their interest is? 

Senator Jenner. In this settlement, in the offer of compromise? 
In your contract to purchase for $60 million, is Interhandel in their 
offer of compromise willing to reimburse the United States Govern- 

ment for a certain amount, and is that all in this contract ? 

Mr. Darpt. That is correct. 

Senator Henprickson. Do I understand correctly that your con- 
tract is with Interhandel ? 

Mr. Darpt. With Interhandel; correct. 

Senator Henprickson. So that you have no contacts with the other 
stockholders, the 7 percent remaining? 

Mr. Darpt. That is right, sir. 

Mr. Townsenp. May I make a comment? 

Senator Henprickson. Colonel Townsend. 

Mr. Townsenp. | think, Senator Jenner, you asked whether it was 
all in the contract that Interhandel would make the settlement with 
the Government. ‘There is no amount in the contract. 

Senator Jenner. I understand that there is no amount, but they 
have agreed to make a fair settlement with the United States Govern- 
ment. 

Mr. Townsenp. It is an option agreement. If the Interhandel gets 
the stock back, Interhandel is committed to Blair. 

Mr. Darovr. I do not like to have the word “option” used. We have 
a firm commitment with them when and if it is returned. 

Senator Jenner. In other words, the Government, Interhandel, and 
Blair are all ready, willing, and able to sit down and work this thing 
out now? 

Mr. Darpt. That is a correct statement, as far as Blair is concerned. 
and I am sure that the Swiss and Mr. Townsend have indicated the 
same thing. 
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Mr. Townsenp. I am glad to make the comment here, in view of 

e references to our conversations, that I have had a number of con- 
ersations with Mr. Dardi on this subject looking toward the explora- 
tion of the whole situation to see how much, if any, common ground 
e might have here. Through Mr. Dardi’s good offices, I have had 

conference with Mr. Germann who is here. Also through other 
pproaches, I might add, I have had conferences with a number of 
;nking interests, some of whom you know. I have had a number 

f conferences with banking interests and people who are interested 

the General Aniline situation because I thought it was my duty 

) be receptive toward any solution, and because I was very anxious 
o help carry out the policy of getting the Government out of business. 

We are looking all the time and are very receptive all the time for 
possible solutions. 

Senator McCarran. There is another angle together with your 
tatement of getting the Government out of business, and that 1s to 
ceep this institution a going institution in the communiy in which it 
xists at the present time. That does not happen to be my State so 
| can talk about another State. That is the State of New Jersey. 

| wish it were out in Nevada. Maybe we could get along. 

Senator Henprickson. We are pretty fond of this outfit in New 
Jersey. We want to see it back in private enterprise. 

Mr. Townsenp. There are 7,600 employees and 1 of their repre- 
entatives was here yesterday. 

Senator Henprickson. I was going to call Mr. Ryan as the next 
withess., 


Mr. Darpr. I might state that Mr. Halleran is a partner of Cravath, 


Swaine & Moore, and he prepared the opinion and is aware of our 
ntract. 


STATEMENT OF THOMAS A. HALLERAN, CRAVATH, SWAINE & 
MOORE, NEW YORK, N. Y. 


Mr. Hatreran. I would like to add anything that I can to the infor- 
mation of the subcommittee. 

Senator Henprickson. I take it that you think the bill under 2171 
would be of doubtful constitutionality ¢ 

Mr. Hatieran. That is right, sir. 

Senator Henprickson. And your opinion is in the record? 

Mr. Hanueran. Yes, sir. 

Senator Henprickson. Mr. Dardi, you offered to make those agree- 
nents available in the record? 

Mr. Darnr. Yes. 

Senator Henprickson. I think that they might go into the record. 

Mr. Darpt. The original is already in the record. 

(The agreements referred to follow:) 

WASHINGTON 6, D. C., March 10, 1958. 

lion. HERBERT BROWNELL, Jr., 


itiorney General of the United States, 
Washington, D. 0. 
DeAR GENERAL: My client, Blair Holdings Corp., has entered into an agree- 
ent with Interhandel, a Swiss holding company, to purchase all of Inter- 
andel’s interest in General Aniline & Film Corp. as soon as these interests 
ave been returned. A true copy of the purchase agreement is enclosed herewith. 
Blair Holdings Corp. proposes to assign all or part of its rights under the 
creement to one or more qualified American companies; or Blair Holdings Corp. 
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may through its wholly owned investment banking subsidiaries, Blair, Rollins 
& Co., Inc., and First California Co., dispose of its rights through a public stock 
offering. 

Approval of settlement of the General Aniline case on the basis of the Blair- 
Interhandel agreement will accomplish, among other things, the following: 

(a) General Aniline & Film Corp., a very important chemical facility, for the 
first time will be entirely under the control and management of American 
interests. 

(b) It is the only practical solution to a very difficult problem involving not 
only litigation but very serious international relations, to wit, our obligations 
pursuant to Accord and Annex (State Department Bulletin, vol. 14, Jan.—June 
1946). 

(c) A tremendous saving to our Government, amounting to millions of dollars, 
will result. As stated in the interim report of the Senate Judiciary Committee, 
General Aniline is the largest single asset “vested” in the Department of Justice 
Many, many millions of dollars have been spent in regulating this asset; many 
millions of dollars of General Aniline Corp.’s funds have been expended in 
legal fees, etc.; and even though litigation has been pending for several years, it 
is still in the early stages and could go on for 10 or 15 years. Some say it may 
take 20 years at the rate of “progress” heretofore made in the liquidation of 
vested assets. Regardless of the outcome of this litigation, the ultimate loser 
is bound to be the American public. 

Operational costs of administration of such properties are amounting to up- 
ward of $4 million per year, while the profits are going down, The profits of 
General Aniline are less with each year’s operation, and management officials 
indicate the company will be losing money in another 4 years of Government 
control and operation. Significantly, if the Government expends $4 million 
a year for the 15-year period estimated for normal liquidation, it means the 
expenditure of $60 million of public funds to dispose of assets then practically 
worthless. 

(ad) With private American ownership and management, this chemical facility 
would be modernized and expanded. As the Senate Judiciary Committee report 
pointed out, the profits before taxes have steadily decreased. Obviously, a lack 
of good sound management, and inability to secure necessary additional finances, 
are indicated. 

In negotiating the enclosed contract, the parties thereto were cognizant of the 
Assignment of Claims Act and our antimonopoly laws. 

I feel certain that you are interested in finding a solution to the problem of 
how to dispose of this facility. In view of the provisions of the heretofore men- 
tioned Washington Accord and Annex of 1946, between the United States et al 
and Switzerland, it would appear the final decision in this matter could be up 
to international arbitration—certainly the United States cannot act unilaterally, 
either by offering the property for sale or by legislation—same would be in viola- 
tion of our obligations under the Accord and Annex (see art. 6 thereof). 

In view of the foregoing, this solution would eliminate any obstacle to appro- 
priate legislation in this regard. At present no legislation to liquidate such 
properties, with provision for payment later, can be effected without breach of 
the aforesaid accord under which Interhandel has remedies. 

Mr. John Foster Dulles, in his lecture before the New York Bar Association on 
April 27, 1943, entitled “Trading With the Enemy Act,” said with respect to the 
return of vested property : 

“Vesting under section 5 (b) is merely an act in aid of regulation. The regula- 
tion itself is only ‘during the time of war or during any other period of national 
emergency declared by the President.’ It would seem, therefore, that when 
regulation under section 5 (b) was no longer legal, due to the fact that the time 
was no longer a ‘time of war or of national emergency,’ the power of the 
Custodian to hold properly vested in him under section 5 (b) would cease and 
the property and its increment should promptly be returned to the former owner 
The failure of Congress to legislate (see sec. 12) should not automatically extend 
the Custodian’s right to hold 5 (b) vested property.” 

As you know, in order to regulate this very important wartime facility during 
the international emergency, the assets of Interhandel were vested by our Gov- 
ernment under section 5 (b) of the act, Other than the expending of funds to 
maintain the Custodian’s Office, no direct payment has ever been made by the 
United States for these assets. This property has never at any time belonged 
to the United States. Therefore, it cannot be said the United States is entitled, 
legally or morally, to receive payment of any amount for the Interhandel assets. 
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After a thorough investigation in June and July of 1945, the Swiss Compensa- 
on Office determined that Interhandel was a Swiss corporation. However, in 
ference to an allied request, the Swiss Government ordered a provisional block 
the assets and a second investigation by the Swiss Compensation Office was 
ade. Again, the same determination, to wit: Interhandel, a Swiss corporation. 
In the fall of 1947, while an appeal taken by Interhandel from the provisional 
ocking order was pending before the Authority of Review (a board established 
the Washington Accord, and presided over by a Swiss judge), the Joint Com- 
ission (also created by the Washington Accord, and having American repre- 
ntation) declined an invitation by the Swiss to participate in the appeal. On 
nuary 5, 1948, the Authority of Review affirmed the findings of the Swiss 
mpensation Office and removed the block, To me it is significant that the 
lied governments did not request that the decision be submitted to the arbitral 
bunal provided for in the accord and annex. 
Because of the congressional interest in this matter, it is respectfully requested 
at our proposal be submitted to the proper committees of the Congress to the 
id that it receive the closest scrutiny, investigation, and approval thereof. 
Of course, as a part of our proposal, my clients would purchase all of the 

k of General Dyestuff Corp. at its full book value. 
Needless to say, my clients will be fully cooperative in furnishing any infor- 
ation or data requested. 

Yours very sincerely, 
DoveLas G. Mone. 


This agreement, made in duplicate by and between Societe Internationale Pour 
rticipations Industrielles et Commerciales S. A. also known as Internationale 
dustrie & Handelsbeteiligungen A. G.) having an office at 19 Peter Merian- 
asse in the city of Basle, Switzerland (hereinafter referred to as the Seller), 
rty of the first part, and Blair Holdings Corporation, a body corporate having 
office at 44 Wall Street in the city of New York, State of New York (herein- 
fter referred to as the Buyer), party of the second part. 
VITNESSETH : 
The Seller hereby recites as follows: 
\) General Aniline & Film Corporation is a corporation organized under the 
ws of the State of Delaware (and is hereinafter referred to as GAF) ; 
B) Commencing on February 16, 1942, officials of the United States Govern- 
nt (hereinafter referred to as the Government), purporting to act under the 
rading With the Enemy Act and Executive orders delegating the authority of 
' President thereunder, seized and vested in themselves certain property owned 
y the Seller (such property being sometimes hereinafter referred to as the 
ested property) ; 
(C) The vested property includes 455,624 shares of Class A common stock and 
2,050,000 shares of Class B common stock of GAF (all of such shares being 
metimes hereinafter referred to as the vested stock) ; the vested property also 
ncludes money owned by Seller standing in the following bank eccounts known 
s of 10-2-48 to have amounted to the following: 


Bank of Manhattan Company-——....._....__._..____ -. $182, 092. 90 
rving Trust Company —_- ~tdiedndiie : 186, 302. 08 

lit Suisse, New York Agency__...._.._~--. re 288, 669, O7 
Swiss Bank Corporation, New York Agency-- ‘ ade 318, 180. 65 
Bank of Manhattan Company we 308, 750. 00 
National City Bank of New York_.. anne 90 . 402, 412. 50 
National City Bank of New York iticibiineieneees 47, 125. 00 
Che Chase National Bank of the City of New York 108. 750. 00 


Such monies are hereinafter referred to as the vested money. Under the 
thority referred to in clause (B) above, officials of the Government have seized 
vested in themselves, in addition to the 455,624 shares of Class A common 
stock of GAF owned by the Seller, 20,031 shares of such Class A common stock 
vned by others. 

D) In 1944 and for some time prior thereto shares of stock of the Seller 
were among the assets of GAF. Commencing in 1944 several dividends were 
declared by GAF payable in cash, or, at the option of the holder, in shares of 

‘ of the Seller. In this manner there were paid to the Government as divi- 
ends on the vested stock 27,416 shares of stock of the Seller which were 50 


=” 


rercent paid, and 53,984 shares which were fully paid (such shares being here- 
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inafter sometimes referred to respectively as the “partly paid shares” and the 
“fully paid shares’). In addition there were paid to the Government as divi 
dends on the additional 20,0831 shares of Class A common stock of GAP, 
referred to in clause (C) above, 822 partly paid shares and 1,626 fully-paid shares 
of stock of the Seller. In addition to the stock dividend, there were cash divi 
dends in an unknown amount Which were held by the Government as part of 
the vested property. For the purposes of this agreement, these cash and stock 
dividends shall be included in the term “vested property.” 

(BE) The Seller, by filing a complaint verified on the 21st day of October 
1948 has commenced an action in the United States District Court for the District 
of Columbia against the Attorney General of the United States to recover the 
vested stock, together with all dividends (including stock of the Seller) pai 
thereon since the same was seized. Said action is sometimes hereinafter referred 
to as “the action.” The complaint also seeks the return of the vested money 
together with all increment thereon, as well as interest thereon at the rate of 
6 percent per annuln, 

(if) The Attorney General in his answer to the aforementioned complaint 
included a counter claim demanding judgment on behalf of the United States in 
the amount of $9,498,220.73 with interest. This counter claim is predicate: 
upon income taxes alleged to be due to the United States Government from the 
Seller 

(G) GAF manufactures and distributes a complete line of photographie ma 
terials. It also manufactures a complete line of dyestuffs and intermediates 
Such dyestuffs are the subject of an alleged long term sales agency agreement 
between GAF and General Dyestuffs Corporation. 

Now therefore this Agreement witnesseth : 

That for and in consideration of the premises and of the following unde 
takings the parties hereto have agreed and do hereby mutually agree as 
follows: 

(1) Immediately after return from the Government of all Seller’s vested 
property at any time up to and including August 31, 1953, provided that the Seller 
then has full and complete title thereto and the absolute right to transfer and 
deliver the same, Seller will sell and the Buyer will purchase 455,624 shares o 
Class A stock and 2,050,000 shares of Class B stock of GAF at the price an 
upon the terms as set forth in paragraph (2) hereof. 

(2) The total price for the vested A and B stock of GAF shall be $60,000,000 
payable as follows: 

(a) The sum of $30,000,000 payable in cash in United States currency shall be 
paid by the Buyer to the Seller at the time of closing hereunder ; 

(b) For the balance of said purchase price of $30,000,000 the Buyer will deliver 
to the Seller a promissory note of a corporation to be designated by the Buyer 
(both the note and the corporation executing the same to be acceptable to the 
Seller), payable to the order of the Seller on the basis of one-half of the net 
earnings of GAF after taxes, plus interest at the rate of 4 percent on the unpaid 
balance, with a minimum of $3,000,000 a year curtailment and interest, said 
minimum payment to be made semiannually in the amount of $1,500,000 each 
including interest. The additional payment over and above the minimum pay- 
ment of $1,500,000 herein specified to be paid on said note shall be paid withir 
thirty days of the year-end audit of GAF 

(3) If, as a condition precedent to the return of the vested property from the 
Government to the Seller the Government should exact a sum of money to be 
paid to it, then and in any such event the Seller will notify the Buyer in writing 
of the amount demanded by the Government and the Buyer shall have five days 
from the receipt of such written notice within which to determine whether Buyer 
will pay the amount so demanded by the Government. If Buyer does not elect 
to make such payment Buyer will notify Seller within said five days period of its 
election and the Seller shall have five days from and after the receipt of such 
written notice within which to decide whether Seller will make said payment to 
the Government. If Buyer shall elect to make said payment to the Government 
said payment shall be in addition to all other payments to be made by the Buyer 
hereunder. If Buyer is unwilling to make said payment and the Seller is like- 
wise unwilling to make the same then this agreement shall be terminated and 
cancelled and each of the parties hereto shall thereupon be relieved of al 
liability hereto. 

(4) The obligation of the Buyer to purchase the vested stock from the Seller 
as herein provided shall, unless the Buyer elects to waive the same in whole or 
in part, be subject to the accuracy of the representation that, at the time of the 
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esting, Seller was the owner of the vested stock, free and clear of any lien or 
encumbrance. 

(5) The obligation of the Buyer to purchase the vested stock from the Seller 
as herein provided is likewise conditioned upon the following additional terms 
and conditions : 

(a) Determination of the action in a manner which will place the Seller in a 
position to deliver good title to the vested stock free and clear of all liens and 
encumbrances and of all claims of any sort whatsoever by the Government or 
any officer or official thereof. 

(b) That GAF has been duly organized and is now validly existing as a cor 
poration under the laws of the State of Delaware and is duly qualified to transact 
business in the various States of the United States in which it conducts its 
business; its authorized capital stock consists of 3,000,000 shares of Class A 
ommon stock of which there are outstanding 527,662.4 shares (2,038.6 shares 
being held in the treasury) and 3,000,000 shares of Class B common stock of 
which 2,050,000 shares are outstanding (950,000 shares being held in the treas- 
iry). The rights and preferences of such shares are as set forth in a merger 
agreement filed in the office of the Secretary of State of the State of Delaware 
on December 28, 1939, pursuant to which Agfa-Ansco Corporation was merged 
nto GAF. That since December 31, 1952, there has not been and prior to the 

te of closing there will not be 

(i) Any change in the capital structure of GAF or its subsidiaries ; 

(ii) Any dividends paid or other distributions made with respect to any 
shares of capital stock of GAF (unless the Seller accounts to the Buyer for 
any dividends paid on the vested stock) ; 

(iii) Any sale or other disposition of any of the assets of GAF or of any 
of its subsidiaries except in the regular course of business. 

(c) That the financial statements contained in the annual report of GAF sub- 
mitted to its stockholders and employees for the year ended December 31, 1951, 
ncluding the statement of consolidated financial position at December 31, 1950 
and December 31, 1951, and the statement of consolidated earnings for the years 
ended December 31, 1950 and December 31, 1951, and the statement of results 
of operations for the years ended December 31, 1945 through 1951 accurately set 
forth the financial position of GAF at said dates and the results of operations of 
GAF during said periods. 

(d@) That on or prior to the date of closing neither GAF nor any of its sub- 
sidiaries shall have sustained a loss on account of fire, flood, accident, bombing, 
or other calamity of such a character as would in the judgment of the Buyer 
have a materially adverse effect on GAF, regardless of whether or not such loss 
shall have been insured. 

(e) That at the closing the Buyer will have an opinion of counsel approved 
by its Board to the effect that GAF is a duly organized and existing corporation 
under the laws of the State of Delaware and duly qualified to transact business 
n the various States in which it operates; that the subsidiaries of GAF have 
been duly incorporated and are validly existing corporations; that the vested 
stock to be sold to the Buyer is validly issued, fully paid and nonassessable ; and 
that the Seller is in a position to deliver good title thereto free and clear of all 
liens and encumbrances; such opinions to be in form satisfactory to counsel for 
the Buyer. 

(f) That at or prior to the closing hereto GAF will have acquired all of the 
outstanding capital stock of General Dyestuffs Corporation. 

(6) Closing hereunder shall take place at the office of the Buyer upon return 
to the Seller from the Government of all Seller’s vested property upon ten days’ 
written notice from Seller to Buyer. If the closing has not taken place prior to 
the close of business on Angust 31, 1953, either party hereto may terminate this 
agreement by written notice of its election to do so to the other party. 

(7) The Seller and the Buyer will each use its best efforts to secure for the 
Buyer the right to inspect the properties of GAF, and unless the Buyer notifies the 
Seller by March 31, 1953 that Buyer is not satisfied with the condition of the 
properties of GAF, it is understood and agreed that the condition of the prop- 
erties of GAF are satisfactory to the Buyer. If prior to March 31, 1953, the Buyer 
nforms the Seller that it is not satisfied with the condition of the properties of 
GAF (which decision shall rest solely with the Buyer), this agreement shall be 
null and void; otherwise it remains in full force and effect. 

(8) The rights of the buyer hereunder may be assigned in whole or in part 
by it to Kubn, Loeb & Co., New York, N. Y., and/or United States Rubber 
Corp., New York, N. Y., and/or Transamerica Corp., San Francisco, Calif, 
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upon the assumption by the assignee or assignees of the buyer’s obligations 
hereunder. Buyer shall have no right of assignment, except as herein pro- 
vided, without the written consent of the seller firsthand and obtained. 

(9) In the event of any permissible cancellation or termination of this 
agreement by either party neither party hereto shall be under any liability to 
the other. 

(10) All notices under this agreement shall be in writing, and if to the seller 
shall be sufficient in all respects if sent by registered airmail or by cable ad- 
dressed to the seller at Peter Merianstrasse 19, Basle, Switzerland, and if to 
the buyer shall be sufficient in all respects if sent by registered mail or tele- 
gram addressed to the buyer at 44 Wall Street, New York, N. Y. 

(11) The representation contained in paragraph (4) hereof shall survive 
the closing hereunder. 

(12) This agreement shall be binding upon and shall inure to the benefit of the 
parties hereto and their respective successors or assigns. 

(13) Notwithstanding anything herein contained, this agreement shall be- 
come null and vond in the event of the happening of war or in the event any 
basic change shall take place or occur in economic or financial conditions 
which in the opinion of the buyer or the seller, respectively, will prevent the 
buyer or the seller, respectively, from carrying out the terms of this agree- 
ment as herein contemplated. 

Executed by buyer in California this 18th day of February 1953. 

Biarrk HOLDINGS CORPORATION, 
3y V. D. Daroi, President. 
J. F. Huenes, Secretary. 
Executed by seller in Basle, Switzerland, this 20th day of February 1953. 
SocrETE INTERNATIONALE PoUR PARTICIPATIONS 
INDUSTRIELLES ET COMMERCIALES §, A. 
By Dr Fe.rx ISELIN. 
3y WALTER GERMANN. 


SUPPLEMENTAL AGREEMENT 


Societe Internationale Pour Participations Industrielles et Commerciales 
S. A., having an office at 19 Peter Merianstress, in the City of Basle, Switzer- 
land (herein referred to as “Interhandel’’) and Blair Holdings Corporation, 
having an office at 44 Wall Street, New York, N. Y. (herein referred to as 
“Blair”’), entered into an Agreement (herein referred to as the “Agreement” ) 
executed by Blair on February 19, 1953, and by Interhandel on February 20, 
1953, which Agreement remains in full force and effect subject to its terms. 

By letter dated March 19, 1953, Blair’s attorney proposed a settlement of the 
General Aniline suit to the Attorney General of the United States which proposed 
the carrying out of the terms of the Agreement between Blair and Interhandel. 

Subsequently, the subcommittee of the Judiciary Committee of the United 
States Senate investigating the Office of Alien Property has written to Inter- 
handle’s counsel advising that the Committee would hear the parties interested in 
proposing a solution of the General Aniline litigation, especially as set forth 
in the Blair proposal to the Attorney General, and the parties intend to proceed 
as promptly as possible to comply with the request of the Subcommittee. 

Should the Subcommittee recommend in its report on the subject that the 
Blair-Inerhandel Agreement is the proper method of solution of the General 
Aniline litigation and the Attorney General accept the Blair proposal, then the 
aforesaid Agreement should remain in effect, subject to its terms and conditions 
being compiled with. 

Should, however, another solution for Interhandel’s problems with respect to 
its vested assets in the United States, by way of legislation or of special settle- 
ment, acceptable to Interhandel, be forthcoming on or before October 31, 1953, 
then and in that event the Agreement dated February 19/20, 1953, shall become 
null and void and this Supplemental Agreement shall be the only effective Agree- 
ment between Blair and Interhandel. 

Blair and Interhandel agree that should this Supplemental Agreement become 
effective, upon the conditions set forth above, that 

(1) Interhandel will immediately appoint Blair, by an irrevocable authority, 
its Agent to accomplish the disposal within two years of all of its stock interest 
in General Aniline; provided, however, that if it is agreeable to the Govern- 
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ment of the United States and if Interhandel so desires, it may retain a minority 
interest in the General Aniline stock; and provided, further, such disposal shall 
be upon terms and at figures satisfactory to Interhandel and first approved in 
writing by Interhandel. 

(2) Interhandel agrees that it will furnish, independently of this Agreement, 
satisfactory written assurances to the United States Government, if required, to 
the effect that if its General Aniline Stock is returned to it, it will appoint Blair 
its Agent by irrevocable autkority and will endeavor in good faith to dispose of 
its interest in General Aniline within the two-year period. 

(3) Blair will undertake to use its best efforts, at either public or private sale, 
to secure for Interhandel the highest price for its shares in General Aniline, and 
for its services in acting as Agent Interhandel shall pay Blair a fee of three 
percent (8%) of the sales price of such of its General Aniline stock as may be so 
disposed of. 

(4) Notwithstanding Blair’s acceptance of the Agency from Interhandel, Blair 
shall have the right the same as any third party to participate in the purchase 
from Interhandel, at either public or private sale of all or any part of such stock, 
and the right to form a group to join with it to accomplish such purchase. 

(5) Immediately upon the return of the General Aniline stock to Interhandel, 
Interhandel shall elect a Board of Directors of General Aniline who shall be 
mutually acceptable to both Interhandel and Blair. 

Executed in New York, New York, this 13th day of June 1953. 

BuLarR HOLDINGS CORPORATION, 

[SEAL] By V. D. Darpt. 

Executed in Basel, Switzerland, this 15th day of June 1953. 

SOCIETE INTERNATIONALE PouR PARTICIPATIONS 
INDUSTRIELLES ET COMMERCIALES §, A., 
[SPAL] sy W. GERMANN. 
By E. Scumirr. 

Mr. Townsenp. I would like to comment if I may. 

Senator Henprickson. Proceed. 

Mr. Townsenp. I read over your opinion and agree with certain 
parts of it. There is a question of constitutionality involved here. 
As I pointed out yesterday, that question has been raised with respect 
to a good many bills, and a good many distinguished lawyers have 
declared bills unconstitutional. I could name several former Solici- 
tors General who are 3 former Attorneys General, 2 or 3 presidents of 
the American Bar Association, and they all turned out to be wrong 
about that. No one can be sure about that. 

The second part of your opinion is to the effect that the bill, if 
passed, would have to have the constitutionality tested, that while the 
constitutionality of the act, if passed, was being tested, counsel would 
hesitate to give any opinion as to the validity of a sale. By the way, 
you have in mind that the sale is to be to Americans. I agree with you 
100 percent. No Director of the Office in his senses would sell prop- 
erty while the constitutionality of the act was under attack. You say 
a restraining order would issue. I wouldn’t think of selling, re- 
straining order or no restraining order, if the constitutionality of the 
bill were under attack. 

There is one other point that I would like to make in passing. It 
is a mistake to assume that it takes until doomsday to test an act of 
Congress. It does not. Some of us can remember how quickly the 
steel cases were tested and how quickly the Supreme Court gave its 
decision. 

Senator McCarran. There was a different question there. There 
was a great pressure from the people. There was a great pressure 
from the industry that had been seized. There was a different 
situation there. 
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Mr. Townsenp. The situation, Senator, was obviously very differ- 
ent, but I am going to get the exact dates on the Norris-LaGuardia 
Act, the pecone Renegotiation Act, the Portal-to-Portal Act, all of 
which were attacked as unconstitutional and all of which were tested. 

I will get the dates on that, and I think you will not find any 5- 
to 10-year period such as we were talking about here. 

Mr: Harueran. I think that is correct. Constitutionality can be 
resolved in about a year or two. 

Mr. Townsenp. That is correct, and under the present judicial 
system, you have a three-man court, and it goes directly to the Su- 
preme Court. We cannot escape the fact that there would be in- 
volved a serious question of constitutionality. 

Senator Henprickson. The question will have to be resolved. 

Thank you very much, Mr. Dardi. 

Mr. Darvr. Mr. Chairman, I would like to submit in the record 
the letter that I submitted to Colonel Townsend. 

Senator Henprickxson. Without objection, it will be entered in the 
record, 

(The letter referred to follows:) 


BLAIR HoLpincs Corp., 
New York, N. Y., July 13, 1953. 
Col. DaLLas 8S. TOWNSEND, 
Director, Office of Alien Property, Department of Justice, 
Washington, D.C. 

DEAR COLONEL TOWNSEND: Pursuant to the kind invitation extended by you, 
we are pleased to express (without prejudice and in the spirit of and under 
protection of compromise) the following idea as to a possibly acceptable solution 
of the controversy between the United States and Societe Internationale Pour 
Participations Industrielles et Commerciales 8. A. (also known as Internationale 
Industrie & Handelsbeteiligungen A. G.) (“Interhandel”’), pertaining to shares 
of General Aniline & Film Corp. (“GAF’’) heretofore vested by the United States 
under the Trading With the Enemy Act: 

1. The United States will, against payment to the United States of an amount 
of money acceptable to the United States, (@) restore ownership to Interhandel 
of all GAF shares vested from Interhandel (consisting of 455,624 shares of class 
A common stock and 2,050,000 shares of class B common stock of GAF), (b) 
restore ownership to Interhandel of all cash vested from Interhandel and all cash 
and Interhandel stock received by the United States in respect of Interhandel’s 
vested property, and (c) release all counterclaims against Interhandel. 

2. Interhandel will fully cooperate in the proposed merger of GAF and Gen- 
eral Dyestuffs Corp. (“GDC”), including settlement of the Halbach claim, all 
on such terms as shall be acceptable to the United States and Interhandel. 

3. Interhandel will agree to Americanize GAF in any manner agreeable to 
the competent United States authorities, through the disposal of a majority of 
the shares of GAF to American interests. 

The foregoing is submitted to you on the basis of conversations which we have 
had with competent representatives of Interhandel, as embodying a basis for 
settlement which we believe would be acceptable in principle to Interhandel. If 
you advise us, after consideration, that such a basis for settlement would be 
acceptable in principle to you and the Department of Justice, we will be pleased 
to arrange a meeting between you and other representatives of the Department 
and representatives of Interhandel, at which the details of the settlement, includ- 
ing the amount of money to be paid to the United States by Interhandel, can be 
agreed upon. 

Very truly yours, 
BLAtrR Hoiprnes Corp., 
By V. D. Darpt, President. 


Senator Henprickson. Mr. Ryan, as I recall it, you indicated yes- 
terday that you were the head of the chemical workers union? Do 
you wish to testify now? 


Mr. Ryan. Yes. 


atkace oti bine 
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STATEMENT OF JOHN B. RYAN, JR., ALBANY, N. Y., PRESIDENT, 
INTERNATIONAL CHEMICAL WORKERS UNION, LOCAL NO, 227, 
GENERAL ANILINE WORKS, RENSSELAER, N. Y. 


Mr. Ryan. Mr. Chairman and members of the committee, I am 
lohn B. Ryan, Jr., 548 Warren Street, Albany, N. Y. I am president 
‘f the International Chemical Workers Union, Local No. 227, at the 
General Aniline Works, Rensselaer, N. Y. 

At the outset, 1 would like to say that I have not come here with 

prepared statement. 

Senator Henprickson. May I interrupt you to ask you if your 
nion there is connected with the union in New Jersey? Is it all part 
f the same union ? 

Mr. Ryan. Yes, sir. I will elaborate on that as I go along here 

I have stated that I have not come here with a prepared statement, 
ut in the interests of being expeditious and keeping myself somewhat 

oherent, I did yesterday ‘afternoon while this heari ing was going on 
ot down some notes to which I would like to refer. 

I appear today as the duly designated representative of 17 local 
ree unions in the General Aniline & Film Cor p. It is comprised 
' three divisions, the Ansco division at Binghamton, N. Y., the 
Ozelite division at Johnson City, N. Y., and the vavees Aniline 
Works with plants at Grasselli, N. J., and Rensselaer, N. Y. 

Our locals represent approximately 6,200 ated Now, these 

cals, for the record also, with two exceptions, are affiliates of the 
\merican Federation of Labor, the exception being the independent 

on at Grasselh, N. J., and the CIO local at a distributing ware- 
ouse in Detroit, Mich. 

[ might submit for the record a list of the local unions that I am 

presenting today. 

Senator Henprickson. That may be received. 
(The list referred to follows :) 

Unions of General Aniline & Film Corp., represented by John B. Ryan, Jr., 
resident, International Chemical Workers Union, Local No. 227, Rensselaer, 
N. Y., before hearing of Senate Judiciary Subcommittee, Washington, D, C 
July 20, 1953: 


ANSCO DIVISION, BINGHAMTON, N. Y. 


Printing and Pressmen, Local No. 57 

International Association of Machinists, Lodge No. 506 
International Brotherhood of Electrical Workers, Local No, 325 
International Brotherhood of Teamsters, Local No. 693 
International Chemical Workers Union, Local No. 306 
nternational Union Operating Engineers, Local No. 410 

Motion Picture Laboratory Technicians, Local No. 703 

Sheet Metal Workers International Association, Local No, 112 
International Brotherhood of Teamsters. Local No. 478 (Union City, N. J.) 
United Chemical Workers Union, CIO (Detroit, Mich.) 
Plumbers and Pipe-Fitters Union, Local No. 112 


OZALID DIVISION, RENSSELAER, N. Y. 


ternational Association of Machinists, Local No. 1807 
Pulp Sulphite and Paper Mill Workers Union, Local No. 679 


GENERAL ANILINE WORKS DIVISION, RENSSELAER, N. Y 


eneral Aniline Works Employees Association 
Lead Burners Union, Local No. 596 
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GENERAL ANILINE WORKS DIVISION, RENSSELAER, N. Y.—continued 


International Chemical Workers Union, Local No, 227 
General Aniline Works Guards Association 

Mr. Ryan. In addition, I might add that all of the organized labor 
in the vicinity wherein our plants are located are behind our activity 
100 percent, and that includes the ( ‘ity Central Federations of Labor 
and the State Federations of Labor. 

My presentation here today is not going to be legalistic. It is going 
to be very brief and to the point. However, if you care to stop me 
and ask me to enlarge on anything at any point, I would be happy to 
] 
ao So. 

Senator Henprickson. What the committee wants to know is the 
importance of this whole issue to the workers in the plants. That is 
the thing which the junior Senator from New Jersey is vitally inter- 
ested in. 

Mr. Ryan. Sir, the interest of the unions I represent here today is 
primarily one of self-preservation. Point No. 1 that I wish to make 
is that our people are vitally and deeply concerned about the uncer- 
tainty of employment in our plants under Government control. We 
are therefore seeking job security and greater potentiality of more 
employment openings due to expansion as the result of this corpora- 
tion being returned to private American industry 

Point No. 2, we are seeking and asking a stability of employment 
that is vitally of concern to us. Now, for the past 5 years, we have 
had a fluctuation in our employment level. Citing our own plant for 
example, it has fluctuated in 1948 from approximately 1,100 members 
down as low as 650 employees. Then again in 1951 we had a situation 
where we had an employment level of about a thousand people and 
again we dropped to about 650. We are now at this time back to 
about 750. 

Senator Henprickson. What is the employment level at the 
Grasselli plant? Do you recall ? 

Mr. Ryan. I would say that it is probably 1,800 at this point. 

Senator Henprickson. Thank you. 

Mr. Ryan. This is due in part to various factors, and a number 
of reasons, but in part and I think it is fundamentally due to the lack 
of equity financing. I cite an example in our particular plant where 
we buy sulfuric acid which is the basic acid ingredient for near]; 
all of our dyestuffs and we have to buy that from our competitiors, 
and in 1951 when there was a great shortage of this product in America 
our source of supply was cut off and we suffered. Our production 
suffered accordingly and with that we had a decrease in our em- 
ployment. 

In addition to that, the textile industry has been going through a 
very serious change in their production. They are in a state of being 
way down, to a degree. The textile industry has fallen off con- 
siderably and, as a result, we, depending upon the textile industry 
to sell our products, have felt that depression in the textile industry. 
We feel that with American capital in there for equity financing we 
can get it to some new products and stabilize our employment. 

Point No. 3 that I would like to make is the morale factor of our 
people. Rumors, innuendoes, half-statements, and misstatements are 
going around as to what is going to happen to the General Aniline 
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Film Corp. Our people seem to be on a merry-go-round. ‘They 
lo not know where they are going. Even our top management can- 
ot give us any assurance of what lies in the future for us. We seem 
to be operating in a vacuum. Our people are uneasy and restless. 
hey lack confidence as to wherein their future lies. 

J can assure you as a union officer that it makes it most difficult for 
s to handle grievances and to negotiate contracts under these con- 
litions. Management is blamed for many things over which I per- 
onally know that they have no control, all because these properties 
remain under Government ownership. 

Categorically, the people in our plants are adamantly opposed to 
this corporation being returned to foreign interests. In other words, 
our unions are strongly opposed to working under foreign capital. 
Gentlemen, our considered opinion is that anyone advocating such 
egislation is backing foreign capital against free democratic Ameri- 
an labor. I believe that the workers in the plant realize and know 
far better than anyone else the importance of quickly returning these 
plants to American ownership. 

Now, you have heard discussed here on several occasions the ques- 
tion of the depleting value of the corporation. Again I say to you 
that no one better than we working in the plants realize, understand 
hat this corporation is being dissipated today, day by day, because 
of the fact that it remains under Government control; but what we 

annot understand is why the delay in disposing of this matter. 

It is my understanding that everyone is for the legislation necessary 
to accomplish these facts: that is, the unions, management, minority 
stockholders, board of directors, ‘the Alien Property Office, the At- 
torney General, and the congressional representatives from the dis- 
tricts in which our plants are located. 

If this is factual, it is inconceivable to me why something has not 
been done before this time. 

In conclusion, I would like to say that I am here to lay our case 
before this committee with the hope of all of our union members that 

tion be taken immediately. I can emphatically assure you that our 
unions are 100 percent behind the legislation known as the 9 (a) 
amendment and we strongly urge immediate action at the present 
session of Congress rather than to wait another 6 months or more and 
see the coxpor ation go that much further down in value, with the 

sult that we are going to lose many more jobs. 

Senator Henpricxson. I yield the chair back to the distinguished 
hairman. 

Senator Dirksen. Mr. Ryan, we thank you for your contribution. 

Senator Henprickson. Mr. Chairman, we are marking the author- 
zation bill for military installations in the Armed Services Commit- 
tee and I must return. 

Senator Dirksen. Very well. 

[ do not suppose that Mr. Ryan is a lawyer? 

Mr. Ryan. I am not, sir. 

Senator Dirksen. I thought at this point and apropos of an obser- 
vation that Mr. Ryan made about immediate action that I might say 
we are up against certain legislative roadblocks and legal hurdles 
which the legislative department must take into account. In connec- 
tion therewith, I am going to ask the staff to prepare and insert in the 
record a list of interested parties who have conferred with the staff 


t 
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in the last months in the hope that we could meet these problems by 
compromise or otherwise so as to avoid, if possible, some of the legal 
difficulties which confronted us at the present time. 

I think that is fair enough to the staff and to the committee and to 
indicate the volume of work that has been done, that this would be 
an appropriate place to insert that in the record. I think that the list 
should be prepared and the whole story placed in the hearings at this 
point. 

(The list referred to follows:) 

UNITED States SENATE, 
COMMITTEE ON THE JUDICIARY, 
SUBCOMMITTEE ON TRADING WITH THE ENEMY Act, 
Washington, D. C., September 1, 1953. 


MEMORANDUM 


To: Wayne Smithey, Senate Committee on the Judiciary. 
From: John W. Nairn. 

The following aaa as requested by Senator Dirksen on the 21st day of 
July 1953 is submitted for the record. 

The subcommittee staff has discussed the problems arising with respect to 
General Aniline & Film and General Dyestuff Corps. with the following indi- 
viduals : 

Walter Germann, managing director of Interhandel 

John J. Wilson of the law firm of Whiteford, Hart, Carmody & Wilson, attorneys 
for Interhandel 

Douglas G. Mode, attorney for Blair Holding Co. 

Ray L. Jenkins, attorney for Interhandel 

Virgil Dardi, president, Blair Holding Co. 

Edward J. Leon of the law tirm of Leon, Weill & Mahony, New York City 

hh. K. Halbach, former majority stockholder of General Dyestuff Corp. 

Howard C. Corcoran, attorney for E. K. Halbach 

Leo T. Crowley, former Alien Property Custodian 

Charles E. Wilson, associated with the Grace Steamship Co. 

Dallas S. Townsend, Assistant Attorney General, and Director, Office of Alien 

Property 
Jack Frye, president, General Aniline & Film Corp. 

Ted A. Ramsey, publicity agent, General Aniline & Film Corp. 

E. Maine Shaffer, former employee, Office of Alien Property 

Judge John Burns, associated with the Grace Steamship Co. 

Donald O. Lincoln of the law firm of Steptoe & Johnson, former counsel for 

General Aniline & Film and General Dyestuff Corps. 

Senator McCarran. May I say that the statement made by Mr. 
Ryan here is certainly the very patient story of the confusion that 
must exist among the ‘employees located in these various plants. My 
thought, and I think Mr. Ryan’s thought, is to Americanize this insti- 
tution first of all and to do it as speedily as possible and, if it can be 
done without legislation, if that is the speedy way, then that should 
be resorted to. If not, then we must have the legislation. The legis- 
lation would entail more delay, and a speedy and equitable and correct 
solution of the problem can be had through compromise, and I think 
Mr. Ryan would say with the rest of us that we should take the 
shortest course. 

Mr. Ryan. Speaking as a union representative, ves, but I do not 
concur in some of the other statements; and speaking as a veteran 
and a very active member of the American Legion, I do not concur 
in some of the other statements that have been made here relative to 
the method of disposing of the properties. 
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Mr. Townsenp. Mr. Ryan, the passage of this bill which you 
support with your splendid statement would not prevent any settle- 
ment’ by negotiation ; nor would it deter it. 

We would still be free to retain settlement by negotiation. 

Mr. Ryan. In my limited and considered opinion, that bill is the 
only method of disposing of this property immediately and getting 
these plants back into American hands. 

Senator Dmxksen. Thank you, Mr. Ryan. 

Is Mr. Philip Amram in the room ¢ 
Mr. Amram. He is, 

Senator Dirksen. Mr. Amram, you indicated to the staff that you 
wanted to testify on the constitutional issue that is involved here. 
Is that correct ¢ 

Mr. Amram. Yes. 

Senator DirksEN. Will you come forward, please ? 


STATEMENT OF PHILIP W. AMRAM, WASHINGTON, D. C. 


Mr. Amram, will you give your full name to the reporter, your 
business, your domicile; and then by way of a syllabus to your remarks 
will you tell what your interest is in the legislation that is pending 
here and in the properties that are being discussed by this committee? 

Mr. Amram. Mr. Chairman, my name is Philip W. Amram. I am 
a member of the bar of Philadelphia, where I practiced from 1927 
until 1942, then came to Washington and served the Government for 
about 4 years in various capacities. My last job and the one which is 
of interest to the subcommittee is that I was special assistant to the 
Attorney General and special counsel to the Alien Property Custodian 
particularly in connection with the Standard Oil case in which I was 
trial counsel in the trial in New York against John W. Davis. That 
case involved a cloaking case of the I. G. Farben patents by Standard 
Oil of New Jersey, and we were, I am happy to say, completely 
successful on behalf of the Government in the litigation: 

Senator Dirksen. Are you appearing now on behalf of any interests 
that may be involved or as an individual 

Mr. Amram. I appear in both capacities. I am here as a lawyer 
who is interested in this legislation generally. I am also here because 
since I went back to private practice in Washington in 1945 I have 
represented a number of clients in alien property matters including 
one or two which Coloned Townsend and I are now working on active- 
vy, some of which are in no way involved by the section 9 (a) amend- 
ment. But at least in one case, one of my clients would be substan- 
tially involved and in my opinion substantially damaged, and it is 
by reason of that and by reason of the fact that I received a letter 
from you, Mr. Chairman, during the course of your investigation 
asking me in the preliminary stages, whether I was interested, to 
which I responded, and I later received an invitation from you to 
testify by reason of my participation in this litigation. 

I have no interest at all in the General Aniline case. 

Senator Dirksen. But you are interested in the constitutional as- 
pects of the proposal to amend section 9 (a) ¢ 

Mr. Amram. And also in the equitable aspects. 

Senator Dirksen. How long is your statement, Mr. Amram? 
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Mr. Amram. My statement is seven pages long. I have a few addi- 
tional copies. I only had a chance to write this yesterday, 

I would urge that the bill not be approved. I think it undesirable, 
first because of the unnecessary inequities which will result from its 
passage, and secondly because I believe that substantial constitutional 
questions will be raised if this method of disposing of erroneously 
vested property is pursued. 

The bill as drawn would permit the Custodian to dispose of any 
vested property even though claims for its return are pending and 
even though the vesting was erroneous. It substitutes, in place of a 
return of the specific vested property to the claimant, the return to 
him of mere money, either (a) the proceeds of sale or (b) “just 
compensation.” 

The latter is not defined but seems clearly to intend the remedies 
provided by the fifth amendment. 

The inequity of this procedure can best be illustrated by pointing 
out some specific instances where the return of money on a conven- 
tional “fair value” basis, under the fifth amendment, will be utterly 
inadequate and unfair to an American or neutral owner, whose prop- 
erty has been wrongfully and mistakenly seized. 

1. A first illustration will be family heirlooms or other objects of 
sentimental value, but of relatively little financial value. If such 
items are wrongfully seized and sold, the return of a pittance in money 
to the nonenemy true owner cannot possibly be the equivalent of a 
return in specie. 

2. A second illustration, and in my opinion a most important one, 
will be interests in small, closely held, nonmarketable businesses, 
either sole proprietorships, interests in partnerships, or minority in- 
terests in closely held corporations. Anyone dealing in such matters 
knows that there is no such thing as fair market value for such inter- 
ests since they are, in most instances, totally unsalable and totally 
unmarketable except at tremendous sacrifices. 

Of course, the majority or controlling interest in a large, well- 
known, nationwide enterprise which would be of interest to banking 
firms, investment houses, the general investing public, or former com- 
petitors raises a totally different situation. We cannot blind our- 
selves, however, to the fact that the legislation will be equally appli- 
cable to all cases. 

3. A third illustration will be cases where unearned increment in 
value is totally destroyed. Let us assume that an American has 
bought, with his own money, a large acreage of land at a nominal 
price, believing it to be potentially valuable because of mineral re- 
sources, either petroleum, uranium, or otherwise. The property is 
wrongfully and unjustifiably vested by the Custodian. The Custo- 
dian then proceeds to sell it at a trifling value. A year or two later 
the purchaser prospects it and valuable minerals are found. The 
value of the property increases to many times the trifling sales price. 
Thereafter the complete wrongfulness of the vesting is confirmed in 
the courts. Instead of the return of his property, the former owner 
receives a fraction of its value. 

These illustrations can be multiplied. But those already given are 
sufficient to show the unfairness of the proposed legislation. The 
fact that the statute contains a “fifth-amendment clause” is no answer 
whatever. In the first place, the proposed act is ambiguous in this 
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respect. Does it mean “just compensation” as of the date of taking 
or as of the date of sale or as of the date of the adjudication of wrong- 
ful vesting? In cases of fluctuation in value, the three values might 
very different. In the second place, the fifth-amendment provision 
intended to cover cases where the Government deliberately and vol- 
ntarily takes property of a citizen for public use as such. This 
normally applies where property is taken for the conventional public 
es which the sovereign might authorize, including in wartime the 
se of property for direct or indirect military purposes. The requi- 
tioning of land and of strategic materials needed for military pur- 
poses is, of course, justified and proper. But here there is no such 
direct and deliberate requisitioning. 

Here a Government agency seizes property because it is believed 
to be enemy property. It is then asserted that the seizure is utterly 
wrongful because the property is not enemy property at all but prop- 
erty of American citizens, which, if true, would have negated the 
seizure in the first place. The Government now proposes that, if this 
be the case, it be permitted to cover up its wrongful act, at the finan- 
cial expense and prejudice of the innocent victim, by converting the 
transaction post factum into a requisitioning. 

The immorality of this arises from the fact that the requisition 
had nothing whatever to do with the war because, by hypothesis, if 
the Government had not made the mistake in ownership, it never would 

ive vested at all. In other words, what is proposed here is not a 
requisitioning or seizure of property in wartime in the public interest, 
but a conversion during peacetime of a Government error into an 
alleged requisitioning in order to extricate the Government from the 
results of its error and own wrongdoing. 

All this is bad enough but it is compounded now by the suggestion 
that all of the financial loss resulting from the converting of non- 
marketable property into cash at forced sale should be laid on the inno- 
cent victim of the governmental error and that he, after proving his 
innocence and the Government’s wrongdoing, should be patted on the 
shoulder, told that the Government is very sorry, and rewarded by 
receiving a wholly noncompensatory payment in money. 

Undoubtedly the supporters of the proposed act—and from what 
[ have heard this morning, Mr. Chairman, this is just what has hap- 
pened—will cite illustrations of a few big lawsuits involving large 
properties of great value, where the Government is subjected to 
substantial burdens of administration and management while the 
ictions are pending. I find this argument unpersuasive. The legis- 

ition is so drawn that it applies to all cases. We are proposing to 
burn down the house to get rid of the rats and to give enormously broad 
general powers to the Custodian in order to help the Custodian out of 
| or 2 special situations. 

[ might also point out here that even the present law is manifestly 
unfair to the claimants. Since many cases take 4 or 5 years before they 
can be adjudicated, and since in many cases the claimant is stripped 
of every penny of his property in this company and left without any 
ineans of prosecuting his litigation or maintaining himself over an 
extended period, the burden of the wrongful vesting already falls 
heavily enough on the innocent victim of governmental error. Let us 
not make it even more unfair. 

38158—53——13 
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The discussion above raises the corollary point whether this is a 
valid exercise of the Government’s power of eminent domain or of the 
power to seize enemy property. 4 

Take the simple illustration of an American who dies leaving a 
couple of small two-story houses which he owned in Washington. The 
houses are rented and bring in a modest income. They are located in 
a purely residential area of Washington, no part of which is of any 
interest to the Government for any public purposes. The Custodian 
believes that the devisees are enemies and vests the properties. Claims 
are filed for their return. Under the proposed act, the Custodian 
thereafter sells the properties and holds cash for ultimate delivery to 
the successful claimant. 

Is this sale an appropriate exercise of the power of eminent domain? 

It could hardly be argued that a condemnation of these two houses 
by the Federal Government simply for the purpose of selling them to a 
third person for cash would be an appropriate or proper exercise of 
power of eminent domain. The very concept of taking for public 
use involves the transfer of title to the property to the United States 
in order that the United States may thereafter make some public use 
of the property itself in connection with some appropriate govern- 
mental operation. Certainly no Government agency has ever adopted 
a policy, nor has any court sanctioned a policy, of having some Gov- 
ernment administrator take a citizen’s property, sell it without ever 
using it for any governmental purpose, and then seek to validate this 
as an appropriate taking within the power of eminent domain. 

This point can also be presented as follows: What actually happens 
is that the Government takes the property of an American citizen 
mistakenly believing it to be enemy owned. The citizen immediately 
complains of the wrongful taking of his property. The Government 
admits that if it is American owned, it should not have been taken 
and would not have been taken. The Government contends, however, 
that it is really enemy property. ‘This issue goes into the courts. 
While the issue is pending the Government then decides that it will 
at that time take the property within the meaning of the fifth amend- 
ment. But such a taking is to be for a public use. What is the public 
use under these circumstances? It certainly cannot be the conduct of 
the war because the war may long since have been over, and it may 
even be possible that a peace treaty with the enemy has been nego- 
tiated and signed. 

The only “public use” would be that of relieving the Government 
from the burden of holding the property until the lawsuit is over. 
Such a concept of “public use” is wholly novel. Is there a “public 
use” of the property at all? Is it a “public use” to load on the inno- 
cent American citizen the full burden of the Government administra- 
tor’s error, and relieve the Government of the trifling burden of hold- 
ing the property intact ? 

Is this sale an appropriate exercise of the power of seizure of enemy 
property! The seizure of enemy property is not designed to make 
money for the United States Government. It is designed as an 
effective method of economic warfare against an enemy by seques- 
trating property within the United States which the enemy, through 
ownership, might utilize against the interests of the United States. 
If the property is in fact American-owned, the whole purpose of the 
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taking is nullified since the nonenemy United States citizen, by defini- 
tion, cannot be guilty of wrongful use of his property against the 
ee of the United States. 

If these two small houses are in fact property of a United States 
citizen, the initial seizure was wrongful and not supported by enemy 
property legislation. If this is so, how can that legislation support 
further Government action with respect to the property ¢ If it was 
not enemy property to start with, how can it be treated subsequently 
as though it were enemy property / 

I therefore suggest that the conversion of wrongfully seized prop- 
erty of a United ‘States citizen cannot be justified either as an eminent 
domain taking, or as treatment of enemy property, without perverting 
the meaning and purpose of both such concepts. 

Of course, if the United States citizen files no claim to the property 
within the period allowed by law and permits the Government to 
dispose of the property, that is, as the Alien Property statute now 
permits, he certainly can be limited, by reason of his own default, to 
the recovery of the proceeds which the Government obtained. But 
if he promptly files a claim demanding a return of his wrongfully 
seized property, should he not receive it back in specie from the 
Government upon proof of a wrongful Government act? 

The proposed act also may raise a serious constitutional question. 

The seizure of enemy property, and the constitutionality of the 
Trading With the Enemy Act has been passed upon several times by 
our ian Court, and in each case the provisions of the existing 
section 9 (a) of the act have been sustained. 

There a as never been any question under international law of the 
right of the United States as a belligerent sovereign to capture enemy 
property in the United States. This would clearly be an implied 
power of the Congress with respect to the right to declare war and 
to regulate captures on land and on water. Accordingly, no question 
can be raised respecting capture and sequestration as a warrant of 
that power. (U.S. v eee (8 Cranch 110); U. 8. v. Chemical 
Foundation (272 U. 1); Cummings v. Deutsche Bank (300 U. S. 
115).) The elise, however, which is raised is a vit: ally different 
one. The question is whether the sovereign must provide an adequate 
opportunity for redress to a nonenemy in ‘the event of a wrongful and 
mistaken taking. That question has been clearly answered by the 
Supreme Court in the affirmative. Such a remedy is essential to sus- 
tain the constitutionality of a capture. 

The draftsmen of the original Trading With the Enemy Act in 1917 
recognized this, and included in section 9 (a) of the act a clause pre- 
venting the United States from disposing of any property, or the 
proceeds of a prior sale thereof where a claim of ownership by an 
eligible nonenemy was filed. The statute specifically required the 
United States to hold such property or proceeds intact in order that 
upon satisfactory proof of ownership by the nonenemy and the con- 
sequent wrongness of the initial seizure, the true owner would be 
entitled to get back his property intact. 

The Supreme Court has made it quite clear that, in the absence of 
such protective provisions, the act would be unconstitutional. 

In four leading cases, Central Union Trust Co. v. Garvan (234 U.S. 
654), Stoehr v. Wallace (255 U. S. 239), Henkels v. Sutherland (271 
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U. S. 298), and Becker Steel Co. v. Cummings (296 U. S. 74), the 
Supreme Court laid down the basic constitutional rules applicable to 
these cases. 

(1) The initial seizure must be complied with, right or wrong, 
because it does no more than give the Custodian a custodial possession 
of the property, and nothing more (Central Union Trust case, Stoehr 
‘ase, Becker case). 

(2) Provision must be made for a full and complete remedy for 
return of property of nonenemies wrongfully and mistakenly seized 
(Stoehr case, Becker Steel case). 

(3) The Custodian may sell seized property, prior to the filing of a 
claim for its return, and in such a case the claimant may ultimately 
recover only the proceeds of sale (Stoehr case, Henkels case, Becker 
vase). 

(4) The claimant, however, may protect himself against such a sale 
and the consequent loss of real values, by filing his claim promptly 
and moving to stay the sale (Stoehr case). 

This matter also came up in the Standard Oil case in which I was 
chief counsel for the Custodian. 

See also Judge Learned Hand’s decision in Sielcken-Schwarz v. 
American Factors (60 F, (2d) 43) and Judge Knox’s opinion in Stand- 
ard Oil Co. v. Markham (57 F. Supp. 332), in which I was chief trial 
counsel for the Custodian. 

The very question presented by this proposed act, i. e. whether the 
Custodian may sel] in every case, leaving the claimant with his sole 
remedy against the proceeds, was mooted by Mr. Justice Stone in the 
Becker Steel case at page 80. He cited the decision of Judge Learned 
Hand in the Sielcken-Schwarz case, supra, in which that great Judge 
(p. 45) expressed real doubt: 

* * * whether Congress could have authorized the sale of a citizen’s property, 
merely by giving him a claim to the proceeds. 

As Judge Hand said: 


That might be too far to go merely to avoid difficulties of administration * * * 


In the Standard Oil case, the plaintiff in a section 9 suit filed an 
order to restrain the Custodian from disposing of certain vested 
patents and other property. Judge Knox rejected the arguments of 
sovereign immunity and validated the injunction, quoting the Central 
Union Trust and Stoehr cases, supra, stating unqualifiedly that the 
right of the plaintiff to regain his wrongfully seized property “com- 
pletely” is essential to the constitutionality of the act (p. 334). He 
further sustained the power of the court to enjoin the Custodian from 
any act which would impair the integrity of the property wrongfully 
taken from its proper owner. However, he refused an injunction, on 
the merits, finding that the Custodian’s conduct was fully in con- 
formity with certain valid and outstanding judgments in a prior anti- 
trust proceeding. 

Although the injunction was denied, Judge Knox left no doubt. of 
his feeling respecting the constitutionality of any system of admin- 
istering alien property under which the rightful owner of wrong- 
fully seized property could not regain it “completely.” 

Further evidence of the reluctance of the Supreme Court to upset 
the present scope of section 9 (a), and become enmeshed in the prob- 
lems of the fifth amendment is shown by the recent decision of Clark v. 
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Ucbersee Finane-Kopp. (332 U. S. 480). In this case it was argued 
that section 9 (a) did not apply at all to World War II vesting of the 
property of neutrals or friendly aliens under section 5 (b) of the 
act, as amended, and that wrongful vesting were to be dealt with 
exclusively under the fifth amendment. 

Mr. Justice Douglas, speaking for a unanimous Court, declined to 
support this position. Instead he worked out a reconciliation of the 

vo sections, so as to make section 9 (a) available in full to neutrals 
and friendly aliens, free of enemy taint. 

If I may depart for a moment from my statement, thinking about 
this further last night an entirely different and I think even more 
significant constitutional point occurred to me. As every member 
of the subcommittee and as every lawyer knows, it has been recog- 

zed for years that the plea of sovereign immunity of the United 
States never applies if suit is brought by a citizen against a Govern- 
ment administrator for an act outside his statutory authority, and 

at an injunction against him to prevent a wrongful act will always 
lie. It seems to me that what this statute does indirectly, as never 
proposed, is to have the Congress take away from a citizen a right to 
enjoin an administrator from exceeding his authority and leave the 
citizen merely to a suit against the United States for whatever dam- 
ages he may suffer under the fifth amendment for the loss caused by 
the wrongful act of the administrator. 

Although I agree thoroughly with Colonel Townsend that no one 
can ever guess what the courts or what the Supreme Court may do in 
constitutional or other questions, I do not very much doubt in my 
own mind that the Supreme Court would strike down a statute which 
specifically deprives a citizen of any right to enjoin a Government. 
administrator from a wrongful act beyond the scope of his statutory 
power. 

The reason for that is very significant. The whole concept of the 
injunction is that damages in money will be inadequate and a plain- 
tiff in an injunction case must prove irreparable damage not com- 
pensable in money. If he cannot he ordinarily would not get his in- 
junction. He will be left to his remedy for damages at law. The 
whole concept of the injunction under section 9 (a) is because for 
reasons that I outlined at the beginning of my statement, money 
damages in these cases will almost always be inadequate to an Ameri- 
can citizen whose property has been wrongfully taken. 

Therefore, the injunction is essential in order to protect his interest. 

Therefore, legislation in my opinion which would destroy that right 
of injunction and permit the Custodian to sell in every case, even 
though litigation is pending against him, and relegating the citizen 
to an inadequate remedy under the fifth amendment would be struck 
down by the courts. 
_ [have not attempted in this brief memorandum to do more than to 
indicate the harsh results which the proposed bill may impose on 
innocent United States citizens, and to point out briefly the constitu- 
tional and interpretative problems which are implicit therein. 

At this late date, with all World War IT hostilities over, with the 
vesting program terminated, with normal relations restored with all 
our former enemies, it is no time to change the rules of the game 
against the interests of our own citizens who have been enmeshed in 
the results of bureaucratic errors in the Custodian’s office. 
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They have been punished enough. Many have been deprived of 
valuable property for nearly 10 pens and their cases are not yet 

closed. In Escher v. Woods (281 U. 379), Mr. Justice Holmes 
forbade the Custodian to cee his aad office overhead against 
wrongly vested property. He ‘closed his opinion with these words: 

Is seems to be going far enough to require him to bear the loss that he has 
suffered, without compelling him to pay the Government for its outlay in doing 
him harm. 
The briefest paraphrase of that quotation will fit the present situation 
perfectly. The burden and expense of protecting the United States 
citizen against further sacrifices of value of his property should fall 
on the Government, which is big enough to bear it and nct on the 
innocent claimant. 

I earnestly hope the committee will recommend against the passage 
of 8. 2171. 

I am grateful to the committee for the privilege of having been able 
to testify. 

Senator Dirksen. Of course, the practical effect of the position 
which you espouse here is that no matter how great the burden and 
no matter how long it may take, no matter what the legal obstacles 
may be, the Government must continue to bear and nurse that burden 
until the legal phases have been disposed of one way or another, or 
until the claimants have by compromise come to some kind of amicable 
settlement, so long Government must remain in the place that it occu- 
pies and bear that administrative burden, regardless of the deterio- 

ae 4 effect upon the property that may be involved and everything 
else that goes with it. 

Mr. Amram. That is a very unfortunate result, Mr. Chairman, in 
some cases and, of course, you can pick out specific instances. I have 
heard extremely potent arguments this morning, particularly from 
Mr. Ryan, as to reasons why the General Aniline Co. should be gotten 
out of the Government and returned to private ownership. 

I am very much impressed by that as a citizen and a taxpayer, but 
it cannot affect my judgment as a lawyer respecting the constitutional 
questions nor can it affect my judgment as to what the necessary 
results of seizure of property by administrative fiat during wartime 
may have on the duty and burdens of the Government. 

You must not forget, Mr. Chairman, that when the Custodian 
issues a vesting order, all he does is make an internal administrative 
finding that property is owned by an enemy. There is no judicial 
determination of that. He simply says: 

I say this property belongs to a German enemy—period. 


Mr. Townsenv. And that was sustained by the United States 
Supreme Court? 

Mr. Amram. Precisely. It was sustained by the Supreme Court, 
as Colonel Townsend said, by reason of the fact that the remedy in 
the statute accompanied it. As Mr. Justice Holmes himself said in 
the Central Trust Co. case, that original finding by the Custodian 
must be followed by everyone because all it does is to give a mere 
custodial possession to the Custodian subject to the right of any 
aggrieved citizen or friendly or neutral alien to come in and demand 
the return of the property, the Government in the meantime to hold 
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the property until the question of the correctness of that administra- 
ive fiat has been determined. 

It seems to me that, of course, you can find hard eases. I under- 
stand the General Aniline case is a very hard case of the practical 
results that follow from the Government’s privilege to make this ad- 

nistrative determination by itself and to have that determination 

nding for the time being. Well, all I say is that if you give the 
Government that privilege initially, it does not seem to me an exces- 

e burden to put a countervailing burden on the Government there- 
ifter to equalize it in favor of the citizen or the friendly neutral alien. 

Senator Dirksen. Of course, I am thinking in terms always of the 

ile of reason in a whole domain of legalisms. On the one side you 

ty have a property that is enhanced in value so that as the claimant 
pursues his remedies and his determination to recover the property 
there is something of value to recover that may in fact exceed the value 
of F the property he had at the time the claim was filed. 

Presuppose for a moment a case where the property progressively 

es downhill until you can see a point not too far distant in the future 
here the property will have absolutely no value at all. What about 
. case like that ? 

Mr. Amram. That is easy. If the claimant in that case is repre- 
ented by such incompetent counsel that that counsel does not go to 
ie Alien Property Custodian for a sale by an agreement and an im- 
pounding of the money to protect the depreciating value he ought to 
go get another lawyer. 

Senator Dirksen. It does not involve a case of a smart lawyer. It 
nvolves the case of an obstinate client. 

Mr. Amram. If an obstinate client wants to toss his own rights away, 
I haven’t much sympathy for him. 

Mr. Townsenp. Also, there may be a difference of opinion as to the 

outlook of the company. 

Having listened to this brilliant display of righteous indignation, 
I am driven to the conclusion that the Supreme Court of the United 
States is going to sustain the bureaucratic official, to use the termi- 
nology we have just heard, in grabbing property, merely on his own 

determination, without any judicial finding, that it is “my own,” but 
that the Congress of the United States is totally helpless to pass an 
act under which these properties can be disposed of and that the Su- 
preme Court of the United States will say that Congress had no such 
power within the framework of the Constitution. That is a rather 

istounding conclusion. If that is the fact, I think maybe a constitu- 
tional amendment ought to be started one of these days. 

Let me point out one thing in Mr. Amram’s brief here. He refers 
to Mr. Justice Stone’s remark in the Becker Steel case and, quoting 
therefrom, a remark made in an opinion of Judge Learned Hand in 
nother case—I think all of us at the bar have a ‘particular reverence 
for Judge Learned Hand’s opinions, and I think you can get an ides 
which way the judicial wind is blowing and has been blowing for some 

years by this remark, because what Judge Learned Hand said, as you 
quoted here, was this: 

* * * whether Congress could have authorized the sale of a citizen’s property, 

merely by giving him a claim to the proceeds. 

Judge Hand did not say that was unconstitutional, but he said 

he doubted it. 
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This bill does not provide merely for a claim of proceeds. It 
provides for an alternative remedy under the fifth amendment for 
just compensation. 

Secondly, if I may take the liberty of making the suggestion, your 
analysis of the heirlooms and the family portraits and good old Aunt 
Mary, that crocheting or something of that sort, if that is going to 
be put up at public auction by a certificate of the President of the 
United States that it is to the national interest to do it, I think it is 
really anticipating too much, as to require a stretch of the imagination. 

General Aniline is a vastly different thing from the family heirloom. 

Mr. Amram. How about all the small family-owned businesses of 
which you have quite a number, one of which you and I have been 
talking about. 

Mr. Townsenp. That is true and I should certainly never think of 
asking the President of the United States to certify that the national 
interest requires it in the sale of that company. 

Mr. Amram. The statute becomes a matter of ad hominem. It 
depends on whether you have a distinguished citizen like Colonel 
Townsend in charge of the office, or somebody who may look at the 
problems from a slightly different point of view. 

Therefore, I question again the legislation with this possible uncon- 
stitutional overtone, where you would leave the question of valid or 
invalid operation to the whim of the man who is in charge of the 
office. If we could have a statute saying that somebody like Colonel 
Townsend must also be administrator of Alien Property, I would not 
have much worry, but we all know that that may not happen. 

Senator Dirksen. Going back to your ad hominem argument, it 
runs to my mind that Mr. Dooley said to Mr. Hennessey long ago 
that the law is what the Supreme Court said it is. 

Mr. Amram. And also the Supreme Court follows the election 
returns. 

Senator Dirksen. That is right. 

Mr. Amram, you will agree now that since Peter Finley Dunne 
wrote that rather exquisite bit there has been a tremendous develop- 
ment in the whole field of administrative law, and in many cases the 
law is what an administrator says it is, that is to say, unless the court 
kicks him over, however, always the ad hominem equation presents 
itself in the statute and there has to be some flexibility and some 
discretion because this is a pretty complicated civilization in which 
we live. 

There is no way of refining it in the English language and setting 
it down so that every step is precisely marked out. I do not think 
I could follow you up to that point. There has to be some admin- 
istrative discretion. 

Mr. Amram. Of course. 

Senator Dirksen. That would come in in the case that Mr. Town- 
send just cited, namely, that you could not imagine the President 
of the United States being advised in the first place, let alone doing 
it, taking the two houses that you mentioned, and saying that they 
were vested with a public interest and the public interest demanded 
therefore that what might seem like arbitrary action be taken under 
the statute. The rule of reason has got to apply somewhere. 

Mr. Amram. I thoroughly agree, Mr. Chairman, and I agree not 
only with the rule of reason, but I agree with the necessities of admin- 
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strative law just as you have expounded them, but as you also know, 

here is a corollary principle that every statute which ‘designates ad- 
ministrative responsibility and power must also be fettered in my con- 
st ‘tut ional limitations and that the extent of the power you delegate 

} the administrator muct fall within constitutional privileges 

Look what happened to the Schecter case under the NRA, where in 
a unanimous opinion, Justice Cardozo ruled that the powers which 
were delegated to be exercised discretionally by the President and 
the NRA as the President’s administrator, were beyond the proper 
powers which Congress should delegate. I am suggesting here also 

iat the grant of the power to destroy the citizen’s right of injunction 

nd the grant of the power to relegate a man to money damages where 
hey will be by definition compensatory is a grant of power which 
Congress should hesitate to grant by reason of the fact that it 

iay very likely be unconstitutional. So that I can agree in principle 
ith everything you said, but point out that I think this is an illus- 
tration of the kind of case from which the Congress should withdraw. 

Senator Dirksen. Let us take the most extreme kind of a situation. 

Suppose the diminution of this administrative burden involved the 
survival of the Government of the United States. That is very ex- 
treme, of course. 

Mr. Amram. I cannot conceive it, but I will try to. 

Se nator Dirksen. I am making it purposely extreme. Suppose that 

» Government had embraced a bad bargain, wrongfully or other- 

se, and was saddled with it, and that the burden actu: uly involved 
the survival of the United States. What would be your opinion with 
espect to a continuation of that burden notwithstanding survival ? 

Mr. Amram. I could not answer an academic question like that, 

because if we got to the point where the future of the United States 
was at stake, the whole Constitution would be in danger, and I presume 
t would be just as President Lincoln probably went beyond his con- 
titutional powers in drafting a hundred thousand men in 1961; it 
was something that had to be done, because the Constitution and 
the whole Government was at stake, and the chief administrator just 
said: 

“T have to act to save the Union,” and he did, with very beneficial 
results. 

However, this is not that case. This is a situation where the Con- 
gress is going to deliberately grant a power to a Government admin- 
istrator In pes acetime under perfectly normal circumstances, and where 
there is not any practical risk of that kind of situation developing, 
so that I am not sure that the point really casts much light on the 
problem. 

Senator Dirxsen. The next step—that was the extreme case—is 
this: 

You will agree that where survival was involved you had 100 per- 
cent public interest and in the light of this interest the Govern- 
ment certainly could act. Now, however, how much of a public in- 
terest does have to be involved here in order to take the action that 
is contemplated in the pending bill. You see there is a recital that the 
President first has to recognize that it is in the public interest. How 
much of a public interest has to be involved ? 

Mr. Amram. My answer, Mr. Chairman, is I do not see how there 
could ever be any public interest involved, because the whole problem 
is purely a problem of money. 
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In the second place, the problem of the budget of the Office of Alien 
Property in the Department of Justice, because nothing is going to 
happen to these businesses, including General Aniline & Film, except 
something which involves dollars and cents, is within an area which 
really is a drop in the bucket for the Federal Government. 

In the third place, the business of maintaining the property intact 
merely requires reasonably adequate personnel in the Office of Alien 
Property, and that is a matter for the Appropriations Committee to 
go into in determining how many employees the Office of Alien Prop- 
erty would need in order to hold these properties intact while the 
courts are adjudicating these claims by American citizens. 

So that it just is not possible for me to conceive of a case where 
there could be a public interest, since there is, as I see it, nothing ex- 
cept a question of personnel and money. 

Senator Dirksen. So that leaves us at this point: You are against 
it. 

Mr. Amram. I think, Mr. Chairman, I probably am. 

Senator Dirksen. Mr. Hayes. 

Mr. Hayes. Do you make any differentiation between the cloaking 
or covering of an American citizen with this constitutional safeguard 
and the safeguarding of a friendly alien? 

Mr. Amram. No. The Russian V olunteer Fleet case decided that 
long ago, and I think our friends, the Swiss, in the Interhandel case 
are in exactly the same position as my particular clients, all of whom 
are American citizens. There is no constitutional difference. 

Mr. Hayes. Have you familiarized yourself with the change in 
policy which originated in May of 1945 by this Government from ‘what 
has always been characterized as the custodial character of holding 
on to alien property to that of seizing and not returning the property 
seized ¢ 

Mr. Amram. You mean the amendment to the statute which was 
passed at that time stating the policy of nonreturn ? 

Mr. Hayes. No; I mean the Executive order which was issued in 
1945. Have you considered this whole subject in the light of that 
change ? 

Mr. Amram. Yes; but it seems to me that that would impinge on 
Senator Chavez’ bill, would it not, as to whether or not there should 
now be a return of property to the Germans and Japanese, and it does 
not deal with the question as to the rights of American citizens. 

Mr. Haves. The reason I asked the question is that in all of your 
presentation you have used the term “custodial acquisition and 
holding.” 

If the policy of this Government has been changed by that action in 
May of 1945, would it change your opinion any on this whole subject ? 

Mr. Amram. Yes, because then I would have to raise constitutional 
questions as to the whole vesting power. If the vesting power granted 
more than mere custodial possession, then we would be back to Mr. 
Justice Holmes in the Central Trust Co. case. We would have 
to reargue the questions which the Supreme Court then passed on and 
validated because it was only custodial possession with the right of 
injunction and the right of return. 

Then you would raise constitutional questions about the whole Trad- 
ing With the Enemy Act. 

Senator Dmxsen. Thank you, Mr. Amram. 
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Mr. Frye, would you want to come now and testify briefly on any 
of the practical aspects of the matters that have been explored and 
ventilated here thus far? 


STATEMENT OF JACK FRYE, PRESIDENT, GENERAL ANALINE & 
FILM CORP. 


Mr. Fryer. I would be glad to. 

Senator Dirksen. I may say for the benefit of all interested per- 
sons, including prospective witnesses, that there will be no session 
this afternoon. We meet again in this room at 10 o’clock tomorrow 
morning. That is necessary because of the sessions of the Senate on a 
rather important bill and the possibility of a late session. 

Will you state your name and qualify yourself with the reporter. 

I though perhaps since you have listened to the testimony here 
that there may be some practical observations that you want to make 
against the background of the administration of this particular prop- 
erty that has been involved. 

Mr. Fre. Yes. 

My name is Jack Frye. I am president of the General Aniline & 
Film Corp. and the General Dyestuff Corp. I believe, Mr. Chairman, 
that I testified rather fully before in March and again in April with 
respect to the details of the operations of these companies, the prob- 
lems involved, and made recommendations with respect to action to 
be taken, namely, recommending the passage of an amendment to 
section 9 (a) similar to the one that is in this bill now under consid- 
eration. 

[ have only a few brief remarks to make beyond what is already in 
the record. 

Senator Dirxsen. Mr. Frye, let me cue you just a little at this point. 

Manifestly, you are of course interested in the constitutionality of 
the legislation, but that is not particularly your field ? 

Mr. Frye. That is right. 

Senator Dirksen. Much has been said about the deterioration of a 
very important asset presently being administered by the Federal 
Government, namely, General Aniline & Film. ‘That deterioration 
can take many forms. 

First of all, it might be in the form of reduced sales. It might be 
difficulty in getting raw materials. It might be aggravations in the 
field of labor relations because of the uncertainty of those who are 
presently employed in the plants. It might also be a case of where 
those who have advanced a line of credit for the operation of this 
particular property might have some doubts and be rather dubious 
about the extension of either additional credit or continuing credit; 
all those things plus one other residual factor, and that is the net 
deterioration in the sale value of the plant when the time comes to 
dispose of it one way or the other. 

All that I think has some bearing upon our search for what might 
look like a reasonable approach in getting the Government out of 
business, so that might be a little foundation on which you might 
want to build your observations. 

Mr. Fre. All right, sir. Inasmuch as I believe I have covered 
practically all of those points very fully in my past statements, I have 
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no notes or particularly organized approach to this subject this morn- 
ing, so I will comment fairly briefly on those points. 

I think that I stated before that the company has been particularly 
handicapped since the end of the war and since allocations of materials 
ended, due to the fact that it is not an integrated company as it stands 
and it must secure a large amount of its basic materials from 
competitors. 

We, therefore, find difficulty in getting materials and getting de- 
liveries when there is a demand for goods and we at all times pay high 
prices for those materials. In many cases our costs are double those 
of our competitors who make the materials. 

A correction of that situation can only come about by disposition by 
the Government of the properties so that adequate capital may be 
available to provide those facilities, either by building manufacturing 
facilities or by acquiring businesses that already have them. That 
one thing seriously affects our ability to compete in our business. 

We have found, during this last year and a half in particular, when 
there has been an oversupply of dyestuffs and most of the goods that 
we make in the chemical division, that competitors who are basic in 
their materials positions and costs have been able to reduce prices to 
an extent that leaves many of our products on about a break-even 
basis. 

There has as yet been only spotty competitive price reductions in our 
chemical field, but we anticipate that if the country were to get back 
to what we used to call normal times about 15 years ago and normal 
conditions, competition and prices, quality, and everything else would 
become very severe and I can see the prospects of this company’s 
operation getting into the red, as our chemical division last year just 
about broke even. 

The most serious present difficulty, and one which compounds itself 
every month as we go along, is the thing that Mr. Ryan mentioned, the 
uncertainties of the personnel as to what is going to happen to the com- 
yany tomorrow, next month, or next year. The fact is you cannot 
coe high production of anything, whether it is research, or manu- 
facturing, or sales effort, unless the personnel have some confidence in 
what they are doing, some faith in their future and some kind of 
morale, 

I will say that for the last year perhaps, since this investigation has 
been underway, the personnel of the company has been greatly 
encouraged to believe that some action would be taken by this com- 
mittee or as a result of this committee’s work which would bring 
about an early termination of this condition. I hate to see this session 
of Congress recess without some definite constructive steps being taken 
along those lines. 

I might comment for a moment on just my own personal reaction 
to these hopeful signs of getting together by the parties around the 
table. I have seen this sort of thing going on for 6 years now since 1 
have been in the company and I am not very optimistic about the out- 
come. I think that the claimants’ views as to what they are entitled 
to and the Government’s views as to what it is entitled to are likely 
to be so far apart that nothing is going to happen there for a long time 
tocome. I think that positive action by Congress, at least leading in a 
hopeful direction of disposition of these things, would force both 
parties to come together sooner. 
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If I may comment, and I may not be qualified entirely on this subject, 
but this gentleman who testified just before me stressed at the end 
of his argument or discussion that only dollars were involved. 

It seems to me that if only dollars were involved—and that actually 
is a fact, I think we all know, because the claimants in this case have 
already made a contract to sell the property if they get it back, that 
is, it appears to me that they do not really want the property back 
itself as much as they want dollars—then I would think that an ef- 
fort to provide for sale of the property, approve legislation which 
would permit sale, would provide them a chance for what they want. 

This gentleman also made the statement that all that is necessary 
to hold the properties intact is adequate funds to properly staff the 
Office of Alien Property. I think that in this particular case of 
General Aniline that does not represent a clear understanding of the 
properties. The properties are partly physical, but the most important 
thing that exists there and the thing that gives the property any value 
is the personnel, the know-how, the patents, the going business. 

There is one point I thought about as I came down this morning. 
That is that a good going business goes ahead under its own momentum 
for a considerable period of time under bad management or bad con- 
ditions. A deteriorating business is going to deteriorate for some 
time after the change for better has been made in spite of any amount 
of money or anything else that can be put into it. A company like 
General Aniline that loses this year a lot of its key people, key know- 
how, key sales ability, and all those things, cannot rebuild those 
immediately. 

It cannot recover the business it loses quickly. Any business it 
loses and any personnel it loses is going to go to competitors. They 
are going to make it very difficult to get that back. It is going to 
take some time. 

I personally believe, as I said before, that the time has passed by 
perhaps a year or a year and a half when the maximum price could 
have been had for this property in dollars. I think that the amount 
that can be had, in spite of the best efforts that can be made by man- 
agement and others, is going to further decline at an increasingly rapid 
rate from here on. 

I know many people in the company who are not going to be there 
6 months to 9 months from now if some very definite action has not 
been taken to dispose of it. 

[ believe I stated before we have one segment of our development, a 
very important segment of our development, the high-pressure acety- 
lene chemistry, on which we have spent around $9 million, in which 
we have a present tangible investment in plant facilities and so forth 
of about $4 million, and unless we are able to finance this particular 
development, this particular development in my opinion will be worth- 
less or practically worthless in another year; maybe less. We have 
about 8 or 10 people who have all the know-how in our company, 
almost all the hisecbew in this country on that subject. It is an 
extremely important future chemical area for development. All of 
those people are subjected to offers by other corporations regularly. 
They have stayed with us, I would say, the past year because of 
optimism as to the company’s getting into a position to finance the 


development of that business. I do not think we can hold them more 
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than another 6 months unless we have a definite clear track ahead that 
will indicate to them that if they stay wtih General Aniline they 
will be able to utilize what they have. 

Those are sort of scattered comments, Mr. Chairman, but I believe 
they cover about all that I can think of at this moment, unless you 
have some questions. 

Senator Dirksen. Have you any questions, Senator Jenner? 

Senator JENNER. No, sir. 

Senator Dirxsen. Mr. Townsend, have you any questions? 

Mr. TownsEnp. No, sir. 

Senator Dirxsen. One question, Mr. Frye. Would you care to 
make a statement for the record that in its present circumstances there 
is some doubt about the ability of General Aniline & Film to expand 
like you would expect it to expand by normal methods of financing, 
such as sale of stock and borrowing, and investment of earnings, until 
its present status under Government tutelage is changed ? 

Mr. Frye. That is true. The company is limited at present, or we 
have always considered it to be limited, in its financing to borrowing, 
and its borrowing at present is very close to the ceiling of its ability, 
we believe. 

Here is a company, the only company of its kind in the industry, 
which for 15 years or more had no equity money at all. Every com- 
pany in this business had very large amounts of equity money. I 
would say the average chemical company had its capital doubled and 
trebled and more during that period. 

Here is a company that is expected to compete with a basically 
weak materials position, almost nonexistent materials position, and 
at the same time with no new capital such as the industry has required. 
The company needs in my opinion somewhere from $30 million to 
$50 million of new capital to establish itself in a position where it may 
continue to exist and be an important factor in this business. 

Mr. Nairn. Mr. Frye, is it not true, though that in your previous 
testimony, you pointed to the fact that the assets, the book value of 
General Aniline, have doubled during the period of Government own- 
ership and, in a sense, while not truly equity capital through new 
financing where competitive interest prices pay out their earnings or 
substantial part in dividends, that with the exception of one dividend 
declared by General Aniline during the period of vesting, the earn- 
ings of the corporation have been reinvested and doubled the value 
of the corporation. 

Mr. Frye. No; that is not exactly correct. The company has paid 
a number of dividends. It has been on a regular dividend basis for 
about the last 3 years, I believe. While it has been a fairly small 
dividend, we have paid something under a million dollars a year in 
dividends. We have, of course, retained probably a higher percentage 
of our earnings than the average company just because of the necessity 
of retaining them for this purpose. The company has more than 
doubled its net worth. 

At the same time, in order to do that it has had to more than double 
its sales and more than double the money tied up in inventories and in 
operating day-to-day working capital. It had the same effects of in- 
flation that everyone else has experienced, so to have a pound of mate- 
rials today that used to cost a dollar it now takes two of today’s dollars. 
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That situation hasn’t in my opinion materially helped General Ani- 
ne. General Aniline in normal conditions during that period of 
time, if it would have had normal ownership, its net worth today would 

t or 5 times or 6 times what it was when it was seized. 

Senator Dirksen. Mr. Frye, thank you very much. 

I may say, Mr. Townsend, that tomorrow morning as the first order 
of business I will ask the subcommittee favorably report S. 2231 on 
the small-debt claims. 

Mr. Townsenp. That is the one we considered yesterday. 

Senator Dirksen. Yes. And §. 2315, the one to appropriate for 

e War Claims Commission, and the resolution by Senator Hunt, 
S. 373, for an extension of the time for filing claims. 

Except in the case of the latter bill, I do believe it might be well to 

ike that 1 year instead of 2, but I shall ask for a favorable report so 
that they can go to the full Committee on Judiciary without delay. 

Mr. Townsenp. I think we favor all those. 

Senator Dirksen. The committee then will resume at 10 o’clock 
{omorrow morning. 

(Thereupon, at 12:10 p. m. Tuesday, July 21, 1953, the committee 
recessed until 10 a. m., Wednesday, July 22, 1953.) 
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WEDNESDAY, JULY 22, 1953 


Unrrep Srares SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met at 10 a. m., subject to recess, in room 457, 
Senate Office Building, Senator Everett M. Dirksen (chairman of the 

bcommittee) presiding. 

Present: Senators Dirksen, Langer, Jenner, Hendrickson, McCar- 

n, Kefauver, and Hennings. 

Also present: Wayne H. Smithey, member, professional staff, 
Judiciary Committee ; Edward A. Hayes, chief counsel to the sub- 

mmittee; and John W. Nairn, counsel to the subcommittee. 

Also present: Dallas S. Townsend, Assistant Attorney General, 
Director, Office of Alien Property, Department of Justice; Julius 
Schlezinger, Chief, Legal and Legislative Section, Department of 
Justice. 

Senator Dirksen. The committee will be in order. 

The record will note the appearance of the chairman of the sub- 
ommittee and Senator Hendrickson, and also the appearance of 
Senator Bennett. 

Before we proceed, in connection with the testimony that was 
offered yesterday, I want to submit for the record a letter by John 
Ward Cutler, attorney at law, 1400 L Street NW., Washington, D. C., 
which was received on July 21. He could not be present in person, 
but in this letter he sets out his observations on S. 2231 which is 
presently pending before this committee. 

The Chair also submits a telegram from William A. Berry, national 

ommander of the American Ex-Prisoner of War, Inc., from Okla- 
homa City, Okla., in behalf of S. 2315, which is the bill reported this 
morning. 

There is also submitted for the record a letter received on the sig- 
nature of C. Willard Hayes, chairman, committee on laws and rules, 
(merican Patent Law Association, 898 National Press Building, 
Washington, D. C., with reference to S. 373, the bill introduced by 
Senator Hunt, to extend time for filing claims. 

(The letters are as follows:) 

Wasuinerton 5, D. C., July 20, 1958. 
Hon. Everett M. DIRKSEN, 
Chairman, Subcommittee on the Trading With the Enemy Act, 
Washington, D. C. 


Dear SENATOR DrrKSEN: Reference is made te your notice of July 11, 1953, 
nviting comment on a number of bills concerning the Trading With the Enemy 
Act, upon which I understand hearings were to. commence today. 

I should like to express my interest in S. 2231, and to have an opportunity to 
testify briefly thereon at the hearings. 

203 
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S. 2231 provides as follows: “* * * That the second sentence of subsection 
(a) of section 34 of the Trading With the Enemy Act of 1917, as amended, is 
hereby amended by striking out the period at the end thereof and inserting in liey 
thereof a comma and the following: ‘or if it is asserted against any foreign coun- 
try (including its government or any political subdivision, agency, or instru- 
mentality thereof) and is not based upon an obligation within priority cate- 
gories (1), (2), or (8) specified in subsection (g) of this section, or if it is based 
upon an obligation expressed or payable in any currency other than currency of 
the United States or the Philippine Islands.’ ” 

I am heartily in accord with the first amendment, namely, to eliminate from 
section 34 those debt claims asserted against a foreign country, for I understand 
that the accounts of foreign countries at the Office of Alien Property are hope 
lessly insolvent and it would appear to be more realistic not to hold out to claim- 
ants a hope which cannot be realized. 

I am disturbed, however, by the second suggestion, namely, the proposed elimi- 
nation of debt claims based upon the obligations expressed or payable in any 
currency other than that of the United States or the Philippine Islands. Of 
course the motive of eliminating large numbers of claims on which the claim- 
ants Cannot reasonably hope to realize any substantial recovery, is highly realistic 
and commendable. In this instance, however, it is my understanding that the 
primary reason why it is not believed any substantial recoveries can be had on 
claims expressed in foreign currencies is that the application of the so-called 
“judgment day rule” for exchange rates results in a drastic reduction in the 
actual dollar amount payable even upon claims otherwise allowable. 

But the question of whether the judgment day rule (rather than what I 
firmly believe to be the more equitable “day of breach” rule) is applicable to debt 
claims under section 34 is now being litigated in proceedings before the hearing 
examiners of the Office of Alien Property. There is a strong probability that, 
whatever the result there, the issue will be appealed to the courts as permitted by 
section 34. 

To legislate such claims out of existence while the very question of whether 
they are substantial or meritorious, is under litigation, appears to me to he con- 
trary to the spirit in which section 34 was conceived and contrary to the equitable 
approach which the Congress is seeking in these matters. 

I should like also to take this occasion to state very briefly my views with re- 
spect to some of the other bills which will be considered in the hearings; with 
regard to Senate Joint Resolution 92, I believe there is at this time a great deal 
of logic and merit in returning at least the uncommitted portion of German prop- 
erty to its former owners, subject to appropriate safeguards against returns to 
present totalitarian persons or past active Nazi firms or individuals. It is hard 
to justify the expenditure of funds for the rehabilitation of Germans while with- 
holding this German property. By the same token, I believe the lesser returns 
contemplated by Senator Langer in 8. 151 and S. 155 are meritorious. In the 
latter cases there would seem to be strong equities in returning to innocent 
former enemy citizens the proceeds of legacies or bequests left them by their 
deceased American relatives, 

Although I am alive to the need for closing out the work of administering enemy 
property as rapidly as possible, I nevertheless believe that S. 873 and S. 34 should 
be favorably considered, since they would extend the time for filing claim and in 
certain cases filing suit for the benefit of persons who were not reasonably able 
to meet the former deadlines. In fact, in connection with S, 373, I would couple 
the extension of time for filing claims with a corresponding extension of time 
for filing suit. 

Respectfully, 
JOHN Warp CuTLer. 


WasuHInaton, D. C., July 22, 1953. 
Hon. Everett M. DrrKseEn, 
Chairman, Subcommittee on Trading With the Enemy Act, 
Washington, D. C.: 

Second message: Apologize for telegraphic approach but your schedule pre- 
vented personal appearance. The advocates of S. 2231 are trying to get congres- 
sional action without exhausting judicial remedies. This is forbidden to private 
claimants, and should not be countenanced when requested by an executive 
agency. 


Joun Warp CUTLER. 
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OKLAHOMA Ciry, OKLA., July 20, 1958. 
Hon. Everett M. DIRKSEN, 
Senate Office Building, Washington, D. C.: 
Che American ex-prisoners of war are vitally interested in the passage of 
tate bill 2315 which we have been advised was presented by you. This bill 
Dp roviael funds from the Treasury to pay claims adjudicated by the War Claims 
Commission for benefits of the prisoners of war. Our inability to provide a 
epresentative at the hearings is due to lack of finances rather than lack of 
erest on our part. 
Respectfully, 
WrturaM A. Berry 
National Commander, American Ba-Prisoners of War, Inc. 


AMERICAN PATENT LAW ASSOCIATION, 
Washington, D. C., July 21, 1958. 
‘ ibject : 8. 373. 


COMMITTEE ON THE JUDICIARY, 
United States Senate, Senate Office Building, Washington, D. C. 

GENTLEMEN: This bill, which is now being considered by a special Subcom- 
mittee on Trading With the Enemy, would extend the period within which 
nationals of enemy-occupied countries during World War II might apply to the 
Office of Alien Property for the return of property vested by the Alien Property 
Custodian during the war under the Trading With the Enemy Act. Under 
present law, the time for filing notice of claim expired on April 30, 1949. The 
present bill would extend the period to expire not later than 1 year from the 
enactment of the bill. 

The American Patent Law Association urges passage of this legislation. It 
is of the opinion that the time within which nonenemy nationals of enemy- 
occupied countries whose patents were protectively vested by the Alien Property 
Custodian, should be extended so as not to deprive such persons of their property 
merely by reason of failure to apply for the return within a specified time after 
the termination of the war. There appears to be no valid reason for setting 
an arbitrary date during which notice of claim had to be filed. The period should 
be extended for a reasonable time, particularly in view of the facet that the 
Custodian vested the property of nonenemy nationals in occupied areas for the 
purpose of protecting the owners against appropriation by or enforced transfer 
to the enemy, and so that the property could be held in trust for the nonenemy 
nationals, with the idea of its eventual return to them. 

By setting an arbitrary deadline prior to which these nonenemy nationals of 
occupied countries had to apply for the return of their property, the United 
States has deprived persons who failed to act prior to the deadline of the very 
property which it took over to save for them. Hence, the United States seems 
to be in the position of a trustee who has converted trust property to his own 
use Simply because the equitable owner failed to assert his title prior to an 
arbitrarily set date. 

It is further suggested that the withholding of property belonging to nonenemy 
nationals of formerly occupied countries tends to create ill will toward the 
United States because in the view of such property owners they are being denied 
the property rights guaranteed by the just compensation and due-process provi- 
sions of the fourth and fifth amendments to the Constitution. 

In this connection, it should be remembered that this property was vested by 
the Alien Property Custodian without consent of the individual owners and that, 
while the protective trusteeship thus established was undoubtedly necessary to 
protect the interests of those persons while in an oceupied status, there is no 
reason why impediments should be placed in the way of the free return of such 
property to the rightful owners. 

It is respectfully urged that S. 373 be favorably reported to the Senate and 
promptly passed. 

Respectfully, 
C. Wrttarp Hayes, 
Chairman, Committce on Laws and Rules. 


Senator Dirksen. Our first witness this morning will be Senator 
Bennett of Utah, who is appearing in connection w vith Senate 249, a 
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bill to peg the return of amounts payable to aliens under trust funds 
created by American citizens. 


Senator Bennett, we will be glad to hear you. 


STATEMENT OF HON. WALLACE F. BENNETT, A UNITED STATES 
SENATOR FROM THE STATE OF UTAH 


Senator Bennert. I have a very brief statement which I shall be 
happy to submit for the record, which I think explains the very 
simple reason for this bill. 

(The statement is as follows:) 


STATEMENT OF SENATOR WALLACE F.. BENNETT ON S, 249 


The purpose of this bill is to allow the creator of a trust or his legal representa- 
tive or successor in interest to recover payments or the right to payments under 
a trust which have vested in or been transferred to the Alien Property Custodian 
pursuant to the Trading With the Enemy Act of 1919, as amended. 

Prior to December 7, 1941, there were many trusts created by American 
citizens with their American property which provided that the income from the 
trust or, if necessary, the principal of the trust would be used to make payments 
to alien beneficiaries. With the advent of war the payments and the right to 
receive payments were confiscated and vested in or transferred to the Alien 
Property Custodian. 

The purpose of these trusts originally was to assist alien relatives and alien 
friends of American citizens. There was no intention to help an enemy power. 
The trust was created with American property and it and its proceeds should 
be returned to the legitimate American claimants who can establish their legal 
right to it. To dc otherwise is to divest American citizens of property to which 
they have a rightful claim. This certainly was not the intent of the Trading 
With the Enemy Act. 

This bill will cure this situation and provide that the return of property may 
be made by the United States Government in cases where the interest of the 
German, Austrian, and Japanese national in the property consists of payments 
or the right to receive payments out of a trust fund established prior to December 
7, 1941. 

It is respectfully requested that the Judiciary Committee consider favorably 
this proposed legislation. 


Senator Bennerr. I introduced the bill at the request of a native 
of my State who had set up a trust fund for his relatives in Germany, 
and the trust fund was set up in America out of funds he acquired 
in America, and the Alien Property Custodian took those funds. The 
purpose of the bill is to permit the original trustor to recover the 
corpus of his trust since it was originally American property rather 
than alien property. I am inclined to feel that it is rather an exten- 
sion of the idea of the power of the Alien Property Custodian to take 
an American trust simply because it was set up for the benefit of aliens. 

Senator Henprickson. It would sound that way, Mr. Chairman. 

Senator Bennerr. The purpose of the bill is to permit the American 
trustor to recover his original property. 

Senator Dmxsen. I might note for the record that this bill was 
introduced by yourself and your associate, Senator Watkins, on Jan- 
uary 7; and to make quite clear what is in your mind, I think that the 
text of the bill should appear in connection with your remarks. 

Senator Bennerr. I hope that may be inserted. 

Senator Dirksen. A copy of Senate 249 will be incorporated in the 
record at this point. Also the report of the Department of Justice 
on the bill. 
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(The bill and report are as follows :) 


{S. 249, 838d Cong., 1st sess.] 


A BILL To amend section 32 of the Trading With the Enemy Act of 1917, as amended, so 
to permit the return under such section of amounts payable to aliens under trust 
nds created by American citizens 


Be it enacted by the Senate and House of Representatives of the United States 
tmerica in Congress assembled, That section 32 (a) of the Trading With the 
my Act of 1917, as amended, is amended by adding at the end thereof a new 
igraph as follows: 

In any case in which the property or interest vested in or transferred to the 
\lien Property Custodian consists of payments, or the right to receive payments, 
t of a trust fund established prior to December 7, 1941, by a citizen of the 
United States for the benefit of a citizen subject of Germany, Austria, or Japan, 
the President, or such officer or agency as he may designate, may, upon appli- 
ion therefor in such form as the President or such officer or agency may pre- 
be filed by the grantor of such trust or his legal representative or successor 
nterest by inheritance, devise, bequest, or operation of law, return such 
yperty or interest to such grantor, legal representative, or successor in interest.” 

Sec. 2. Notwithstanding the provisions of section 33 of the Trading With the 

Enemy Act of 1917, as amended, a claim for return based upon the amendment 
de by the first section of this Act may be filed at any time within three years 
er the date of enactment of this Act. 


JuLY 17, 1953. 
Hon. WILLIAM LANGER, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

DeaR SENATOR: This is in response to your request for the views of the 
Department of Justice on the bill (S. 249) to amend section 32 of the Trading 
With the Enemy Act of 1917, as amended, so as to permit return under such 
section of amounts payable to aliens under trust funds created by American 
citizens, 

This bill proposes to amend section 32 of the Trading With the Enemy Act 

50 U. S. C. App. see. 32) to provide for the transfer of certain property vested 
under that act as the property of nationals of Germany, Austria, or Japan, to 
persons other than the prevesting owners. It provides that any right vested 
inder that act to payments from a trust established prior to World War II 
by an American-citizen for the benefit of any national of Germany, Austria, or 

an, Shall be transferred to the American citizen who originally established 
the trust, or to his sucessors in interest. Section 2 of the bill further provides 
that claims for the property may be filed within 3 years from the date of 
enactment of the bill. 

Kenactment of this bill would appear to create a serious conflict with the re- 
turns authorized under present law. Austrian nationals are generally eligible for 
return of vested property formerly owned by them under the provisions of sec- 
tion 32 of the Trading With the Enemy Act, including interests in trusts created 
by American citizens for their benefit. Those nonhostile German and Japanese 
nationals who fall within the categories of persons eligible for return under 
section 32 are similarly entitled to return of interests in such trusts, as well as 
all other property owned by them. In the event that the property subject to 
claim by any such person eligible for return under existing law consists of an 
interest in an American trust subject to this bill, the right of the grantor of the 
trust to apply for that interest would be in direct conflict with the claim of the 
former owner. The bill makes no provision for resolving such conflict. 

It is also to be noted that, despite the title and language of the bill, a pay- 
ment made pursuant to its terms would not actually be a return of vested prop- 
erty. The individuals who would be paid under its terms are persons who did 
not have any legal interest in or right to the property in question prior to its 
vesting. Moreover, in some instances the provision for payment to successors 
in interest to a deceased grantor may mean conferring a benefit on heirs of the 
grantor who were, by the latter’s express wish, excluded from participating 
in the trust. 

The bill would remove a substantial amount of assets available under exist- 
ing law for the payment of war claims to Americans pursuant to the provisions 
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of the War Claims Act of 1948. The total value of the interests in trusts vested 
during World War II as the property of German, Austrian, and Japanese na- 
tionals is approximately $49 million. The aggregate value of the interest in 
those of the trusts created by American citizens prior to World War I, which 
would be returned by this bill, has not been determined, but it would undoubt- 
edly constitute a substantial portion of the $49 million total. 

The amount of vested enemy assets which will be available for the purposes 
of the War Claims Act of 1948, as amended, has largely been committed for 
payment of war claims already authorized by Congress. The disbursements 
required by enactment of this bill would, nevertheless, reduce the amount of 
enemy asset# available for such payment. The funds to meet any such de- 
ficiency could only be provided by an appropriation from the Treasury. 

Finally, it should be noted that enactment of this measure would substan- 
tially increase the claims progress of the Office of Alien Property. Since approxi- 
mately 1,400 German, Austrian, and Japanese interests in trusts have been 
vested, it may be anticipated that an appreciable number of claims would be 
filed under the provisions of the bill. This, of course, would require additional 
personnel to process the new claims, and would delay the liquidation of the 
Office of Alien Property. 

For these reasons, the Department of Justice is unable to recommend enact- 
ment of the bill (S. 249) to amend section 32 of the Trading With the Enemy 
Act of 1917, as amended, so as to permit return under such section of amounts 
payable to aliens under trust funds created by American citizens. 

The Bureau of the Budget has advised that it has no objection to the sub 
mission of this report. 

Sincerely yours, 
WILLIAM P. Rogers, 
Deputy Attorney General. 


Senator Dirksen. We are delighted to have you, Senator. 

There are other bills introduced by other members, including the 
chairman of the Judiciary Committee, some of which go a little fur- 
ther, of course, than the bill which you introduced. 

May I inquire now whether there is anybody here who is particu- 
larly interested in S. 249, which was introduced by Senator Bennett 
and Senator Watkins? 

Will you come forward, please? Is there anybody else? 

Mr. Brewer. My name is Brewer, sir. 

Senator Dirksen. Will you give your full name to the reporter! 

Mr. Brewer. William A. Brewer. 

Senator Dirksen. Identify yourself as to occupation, please. 

Mr. Brewer. I am a local attorney, Senator, and I represent several 
clients who have an interest in this bill. 

Senator Dirksen. Have you an extended statement to make on it! 

Mr. Brewer. I have a very brief statement, and I may make a few 
remarks. It is a very brief statement, and I would like to read it. 


STATEMENT OF WILLIAM A. BREWER, ATTORNEY, 
WASHINGTON, D. C. 


My name is William A. Brewer. I am an attorney, and I am here 
on behalf of clients, all American citizens, who are the victims of a 
harsh wartime law and even harsher administrative policy of enforce- 
ment. 

Prior to World War II many American citizens who had relatives 
and friends abroad created trust funds for them. In a great many 
cases the income from these trusts was not large. A typical case 
might provide $50 a month for life to a brother, ‘sister, or mother of 
an American citizen, 
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T he trusts were created by American citizens from property earned 

id saved by their own labors, right here in America. Many of the 
trusts created by these people to help impoverished and destitute rela- 
tives were created at the expense of their own families living here in 
\(merica, thus decreasing their own children’s inheritance, in order 
that the beneficiaries might sustain life itself. 

U nder the Trading With the Enemy Act, the Alien Property Cus- 
todian has vested these trust funds and not only has taken the income 

t has also taken the entire trust. There can be no disputing the 
a right of the Custodian to do so, but it is our belief that it was 
never the intent of Congress that private American funds be seized 

the American Government. 
~The Custodian may take the position that the beneficial or equitable 
right to receive payment from interest or income is property of an 
enemy alien, even though the other half of the title, the legal one, 
emains in an American citizen or trustee. Their position is unassail- 

le legally, but one must realize that the grantor of a trust, even 
though divesting himself of title and rights to property, regards trusts 
such as these as family assets. Certainly in time of war this purchas- 
ng power should be blocked, but it is unjust to carry the policy one 

ep further and seize what is intrinsically the property of an Ameri- 

in family. 

It is our belief that during the war the income from these funds 
should have been blocked, but that on cessation of hostilities the income 
nd the trusts should have been returned to the American families 
which created them. The property concerned here is not enemy prop- 
rty in the strict sense of the word, nor is it enemy property within the 
spirit of the Trading With the Enemy Act. It is intrinsically and 

herently American property. 

Many of these trusts go back to the early twenties, before hostilities, 
providing small sums to be paid to needy relatives. Surely the Amer- 
can citizens who established the trust had no intention of helping an 
enemy power. He only wanted to eliminate human suffering and help 
the needy. 

This was before the war. Consider what has happened since the 
war ended. The American people, and the American Government, 
have sent millions of pounds of food and clothing abroad, and have 
spent untold millions to make life possible for these unfortunate 
people, and to gain needed friends and allies. And at this very mo- 
ment, 8 years since hostilities ceased, the United States Government 

continuing to take the private property of impoverished people 
abroad and of American citizens. Surely there has never been a more 
colossal case of the right hand not knowing what the left hand 
doing. 

We have nothing to be proud of by carrying on this policy. It 
fends the entire tradition of the Nation. Alexander Hamilton stated : 

No powers of language at my command can express the abhorrence I feel 
at the idea of violating the property of individuals, which in an authorized 
intercourse in time of peace has been confided to the faith of our Government 
and laws, on account of controversy between nation and nation. In my view, 
every moral and every political sense unite to consign it to execration. 

Chief Justice Marshall, in United States v. Percheman (7 Pet. 51 
86), said that, even in cases of conquest— 


> 
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the modern usage of nations, which has become law, would be violated; that 
sense of justice and of right which is acknowledged and felt by the whole civil- 
ized world would be outraged, if private property should be generally confiscated, 

It is difficult to imagine the reactions of Hamilton and Marshall 
to a wartime law and postwar administrative policy which confis- 
cates what is intrinsically private American property. 

The amendment to the act which is here proposed provides that the 
return of property may be made by the United States Government in 

cases where the interest of the German, Austrian, and Japanese na- 
tional in the property consists of payments or the right to receive pay- 
me ~ out of a trust fund established prior to December 7, 1941. 

, therefore, respectfully request that the subcommittee give favor- 
able consideration to the proposed amendment. 

Senator Dirksen. Thank you, Mr. Brewer. Would you like to have 
the record note that you are a member of the firm of Interdonato, 
Lombard & Brewer? 

Mr. Brewer. Yes, sir. 

Senator Dirksen. That can be noted. 

I assure you that this, along with every other proposal pending in 
the subcommittee, will have very good attention. We thank you. 

Mr. Brewer. I have two of my clients here who would like to state 
their case, if they may, Senator. 

Senator Dirksen. Are they listed here? 

Mr. Brewer. Yes, sir; Mr. Roberts and Mr. Mullard. 

Senator Dirksen. Will you tell them to come forward and take a 
moment. Is Mr. Roberts here? 

Mr. Brewer. Mr. Roberts’ case is typical of what has happened 
under the policy of the Alien Property Custodian, and I thought you 
might like to hear it. 

Senator Dirksen. Do you have a statement? 


STATEMENT OF JOHN E. ROBERTS 


Mr. Roserts. Yes; I have a prepared statement, Your Honor. 

Senator Dirksen. Would you like to file your statement for the 
record and just take a minute or two to highlight the facts in your 
case? The resolution itself is simple and quite understandable, and 
its effect is fully understandable, and I doubt whether it needs a great 
deal of belaboring. 

So if you will just tell us very briefly the facts concerning the 
creation of the trust and the beneficiaries of the trust, and what has 
happened, I think that that will be sufficient for the record, 

(The statement is as follows :) 


STATEMENT OF JOHN BE. Roperts 


My name is John E. Roberts. I am here to request that this committee give 
favorable consideration to a bill, H. R. 3174, to amend section 32 of the Trading 
With the Enemy Act. 

My father, William Roberts, was of German origin. At the time of his im- 
migration in 1876 to America, he left behind two spinster sisters, Louise Roberts 
and Ida Roberts, for whom he had the greatest devotion. At the time of the 
death of my father in 1926, he had accumulated a substantial estate and in his 
last will and testament he created a trust for the benefit of these two sisters. 
The income from the trust was modest, with each sister receiving $50 per month 
for the remainder of her life. 





woul 
ame! 


peop 
lovec 
trust 
the 
dono 
Tl 
no e 
ther 
sidei 


M 
“XN 
au 
quit 
old 


the 


pro] 
frol 
bee 
has 
I 
hav 


old 


AMENDMENTS TO THE TRADING WITH THE ENEMY ACT 21] 


Portions of my father’s will were adjudged to be illegal and void as creating 

perpetuity. Recognizing my father’s wishes and knowing that it was his 

tent that his sisters should not want for the bare necessities of life, I had a 

nilar trust created with the proceeds of my father’s estate, giving to my aunts 

e same benefits as granted in my father’s will, thereby giving effect to my 
father’s last wishes, 

Che provisions of this trust were fulfilled until June 1941, at which time the 
$100 per month which was to go to my aunts was vested with the Alien Property 
Custodian under the provisions of the Trading With the Enemy Act. The 

nefits of this trust continued to be vested by virtue of this act until the 19th 
ay of April 1953, at which time Ida Roberts, the surviving beneficiary, died, 

ereby terminating the trust. 

During the period from June 1941 until April 1953, when the trust terminated, 
the total amount vested in the Alien Property Custodian was approximately 
$14,500. During this period the corpus of this trust did not produce sufficient 

ome to meet the $100 per month as demanded by the provisions of the trust. 

was therefore necessary to invade the corpus to comply with its terms. At 

» time of termination, the corpus contributed approximately $7,500 whereas 

ome had amounted to approximately $7,000. 

Without entering into legislative history of this act and the rationale behind 

I believe that it was never the purpose of this act to deprive American citizens 
f property gained as a result of their labors on American soil. This, however, 
would be the precise result if this portion of the act were allowed to stand un- 

ended. 

(he money used to fund this trust was earned by my father here in America. 
My purpose for creating the trust is plainly evident from what I have said 
eviously. The result of the act as it now stands would be to deprive me and 
2 sons, both honorably discharged World War II veterans, who take at the termi- 
nation of the trust, of not only the income this trust has produced in the past 
2 years but part of the corpus itself. 

We are confronted with the anomalous situation of having been requested, 
fter the cessation of hostilities, to help those destitute or poverty stricken 
people abroad. CARE was set up for that precise purpose. Everyone with 
ved ones in Europe was lending a helping hand. Whereas the moneys from this 
rust which were to care for the basic needs of two elderly spinster ladies in 

same circumstances was not only prevented from reaching them but the 
donors, American citizens, were penalized by having their moneys confiscated. 

This, then, was not the intent of the Trading With the Enemy Act. We have 
no enemy property but property earned in America by American citizens. I, 
therefore, respectfully request this honorable committee to give favorable con- 

leration to the proposed amendment to remedy this injustice. 

Mr. Roserts. My father set up this trust in 1924. He was originally 
a German citizen, but he came over here as a boy and accumulated 
quite a substantial sum, and he set up a trust out of which two of his 
old sisters were to receive an income. It was $50 a month each, just 
the necessities of life. They did receive that until it was frozen and 
blocked by the Trading With the Enemy Act. 

But prior to that this trust that he set up violated the law of perpe- 
tuity and so I had that upset in 1933 and left that part undisturbed 
which applied to his sisters. I left $40,000 in the trust to take care of 
these 2 old sisters of his. 

Well, the result was that there was not sufficient income after this 
property had been turned into Government securities to make this 
$100-a-month payment which should have been paid. So, when the 
property was taken over by the Custodian at the rate of $100 a month 
from the time of June of 1941 when it was frozen, up to date, there has 
been about $14,000 turned over to the Custodian and about $8,000 of it 
has been taken from the corpus. 

I feel that even if they had taken the income, the corpus should never 
have been disturbed ; it destroys the property, and eventually, if these 
old ladies had lived as long as their parents did—and 1 of them did 
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live to be about 97—there would not have been anything left of the 
corpus itself. 

My sons, being two veterans of World War II, beneficiaries under 
this trust, and my daughter, whose husband was also in the war 
during this period, they would not receive anything eventually. So 
I do not think that that was the original intention of the act, and 
I know that there is no conspiracy and there is no enemy taint, and 
it just seems that there is something inequitable in the law that should 
be corrected. 

I have no acrimony, and I have nothing against the Justice De- 
partment, because they have to go by the law, ‘but I think there w: as 
an inadvertence in the creation of this law which permitted property 
to be destroyed. 

Senator Dirksen. Thank you. 

Mr. Brewer. May I make a further enlargement on that point that 
Mr. Roberts just made? I have studied the re ports of the Alien Prop- 
erty Custodian for the last 12 years or so, and in the report of 1943 
he indicates there 2 classes of enemy property; 1, purchasing power, 
which would be stocks, bonds, securities, and cash. The other would 
be productive capacity, such as a factory. 

He states in that report that simply blocking this purchasing power 
is sufficient in time of war and actually the money should not be 
used at all because of its inflationary effect. But that the productive 
power should be turned to the interest of our own economy. That 
policy continued apparently, and these trusts were not vested; and 
the Alien Property Custodian vested only those under judicial super- 
vision and did not vest other trusts unless the trusts had over 50 
percent control or interest in a productive type of enemy property. 
He vested those. 

But in May of 1945, the Secretary of State and the Secretary of 
the Treasury, and the Alien Property Custodian recommended to 
the President that all enemy property be taken and not returned. 
They proceeded to do so. 

In a report of 1946, the Alien Property Custodian states that one 
large area which they will soon invade would be trusts inter vivos. 
Duri ing that year apparently they seized a great many of these trusts. 
I suspect that that was part of the famous Morgenthau plan to reduce 
Germany to the status of a pastoral nation; apparently that is sup- 
ported somewhat by the fact that after December 31, 1946, no more 
trusts which were acquired after that time were vested. 

However, they continued to vest the trusts which were created prior 
to December 31, 1946, which, in my mind, is a continuation of that 
Morgenthau policy and certainly is a great inequity. The least that 
could have been done would have been to say that after December 

31, 1946, they would no longer vest the trusts which came into exist- 
ence after that time; but they also should have stopped vesting the 
income from those trusts which were created prior to that time. 

Senator Dmxsen. Thank you, Mr. Brewer. 

Now, is it necessary to have any testimony from Mr. Mullard? Can 
he file his statement? 

Mr. Brewer. Mr. Mullard just came last night and did not have a 
statement, and he would like to make just a short statement. 

Senator Dirksen. Would you come up for a moment, Mr. Mullard? 
Take a few minutes, if you will, to just highlight the circumstance 
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| the facts as they apply to the matter in which you may be 
interested. 


STATEMENT OF CARL J. MULLARD, OF PITTSBURGH, PA. 


Mr. Muutiarp. My name is Carl J. Mullard, and I am coexecutor 
of my father’s estate, Justice Mullard. 

Senator Dirksen. You live where? 

Mr. Mutuarp. In Pittsburgh. Commonwealth Trust Co. is the 
other coexecutor. My father came over to this country as a young 
man, years ago, and he was quite successful in Pittsburgh in industry, 

isiness, real estate, and so forth. At the time of his death he created 
a substantial trust fund for the benefit of his brothers and sisters in 
Germany, and other relatives. The idea of the whole trust fund 
was that the income only was to go to his relatives; and as they 
passed out of the picture, the income was to go back to the cor pus. 

So, since 1941, since the Alien Property Custodian law came into 
effect, these recipients have not received anything. Naturally, we 
have been interested in trying to remedy that situation; but the rea- 
son I am here, the thing ‘that has focused my interest in this thing 
is one of these 1 recipients was in the Eastern Zone of Germany, living 

1 Dresden. Some 6 or 8 weeks ago they had to flee that section to 
get over into western Berlin. 

They have lost everything they had, their property and their farm- 
ng business and their furniture, and everything that they have had. 
So that they are destitute over in the Western Zone now. Of course, 
they write and ask if there is any way that they could begin to partici- 
pate in the income from this fund again. 

So here is a case, as I see it, where this fund can do a direct benefit 
to these individuals, this particular individual who is not considered 
a refugee. Heretofore they had standing in their own community 
and were respectable and responsible citizens. 

So that is the theory, that this trust fund would take care of some 
of father’s own direct relations. 

Senator Dirksen. Would you care to file an amplified statement ? 

Mr. Mutuarp. I would be glad to. 

Senator Dirksen. Will you see that your statement reaches us 
without too much delay, and we will include it in the record as a part 
of your testimony. 

(The statement was not furnished to the committee. ) 

Senator Dirksen. Colonel Townsend, I suppose you heard most of 
this testimony. 


STATEMENT OF DALLAS S. TOWNSEND, ASSISTANT ATTORNEY 
GENERAL AND DIRECTOR, OFFICE OF ALIEN PROPERTY, DEPART- 
MENT OF JUSTICE 


ao TownsENnpD. I understood you were to have an executive meet- 

ig of the committee this morning. I thought you would commence 
a a little bit later; I am sorry I was late. 

Senator Dirksen. The purpose of the executive session was to re- 
port three bills, all of which had the approval of the cranes | in 
time to get them into full committee tomorrow afternoon at 2:3 
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Mr. Townsenp. I heard these statements here. 

Senator Dirksen. Is there any comment you would like to make? 

Mr. Townsenp. Not the slightest. Speaking only as a citizen and 
referring only to the question of policy, I think the policy was a 
great mistake, and I have said that to the committee before, and as 
a private citizen, I would be ashamed of it. But I am not talking 
now officially on this thing. 

Senator Henprickson. May the record show that I was excused to 
attend my duties as a member of the Armed Services Subcommittee 
on Appropriations? 

Senator Dirxsen. The record will show that Senator Hendrickson 
has a meeting of the Armed Services Subcommittee on Appropriations 
that he must attend. 

The record also will show that Senator Hennings, of Missouri, was 
present and was called away for an important meeting of the Rules 
Committee. 

Mr. Townsenp. I should add one comment, perhaps, speaking now 
for the Office and for the Department of Justice, that the committee, 
of course will have in mind that however mistaken or unmistaken the 
policy to which reference has been made was, at the time of its adop- 
tion, nevertheless, certain international commitments were made based 
on it, and those should be pointed out, and the committee will have 
them in mind. 

Senator Dirksen. Now, at this point, let me say that there is pend- 
ing in the committee Senate Joint Resolution 92, which was introduced 
by Senator Chavez, of New Mexico. Senator ¢ ‘havez wants to be oe, 
ent at the time and testify, and will come before the committee a 
11 o'clock. 

We will, therefore, defer action on that matter until his arrival. 
Meanwhile, the Chair will bring up Senate 145, introduced by Senator 
Langer on January 7. It is docket No. 84 on the Senate Judiciary 
Committee Calendar, and on January 28 a report was requested from 

the Attorney General. The bill has been referred to this committee, 
ang) of course, it is pending. 

I understand, Mr. Keenan, that you are interested in Senate 145, 
and we will be glad to hear you at this time. May the Chair hold that 
testimony be kept on the short side wherever possible because of the 
adjournment pressure that is on us, in the hope that we can effectuate 
a maximum amount of legislation out of this committee before we get 
up to that deadline. 

Before you start, Mr. Keenan, let me ask: Is Mr. McNeill present? 
Mr. McNeill talked to me yesterday, and you have with you an asso- 
ciate. 

Mr. McNett. Mr. Morse, of St. Louis. We are interested in the 
claim of Alix Schmidt, a German, young woman, daughter of an 
American citizen, born in Germany. 

Senator Dirksen. You are interested in presenting some data and 
testimony on a specific claim? 

Mr. McNemx. That is right. 

Senator Dirksen. Well, does it relate to any one of the bills that 
are pending before this committee? 

Mr. McNer. To S. 151 particularly. 
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Senator Dirxsen. I will make a special point to get around to you 
: morning, sir, in accordance with the assurance I gave you yes- 
terday. 

We will take up Senate 151 at this time then. 

Have the record note the attendance and the appearance of the 
iirman of the Judiciary Committee, Senator Langer. 

You are just in time, sir, because I promised these gentlemen, one 
whom comes from St. Louis, that we would hear them briefly this 
ning on your bill, Senate 151, which amends section 32 of the act. 
Che Carman. It is the very best amendment ever offered to this 


Senator Dirksen. At this point in the record I think it will be well 
to insert the text of the bill and the report of the Department of Jus- 
eon the bill. Also a letter on the bill from Mr. Gibbs L. Baker. 

The bill and other material submitted are as follows :) 


[S. 151, 88d Cong., 1st sess.] 


A BILL To amend section 32 of the Trading With the Enemy Act of 1917, as amended, so 
s to permit the return under such section of property which an alien acquired by gift, 
ist, annuity, devise, bequest, inheritance, or as beneficiary of any insurance policy 
from an American citizen or national and to provide that in any present or future con- 
flict similar property be held im trust for such enemy alien by courts of competent 
jurisdiction or by an agency of the Government appointed by the President, subject to 
the use of the United States Government for the successful conclusion of hostilities, to 
e returned to such alien after the end of hostilities under certain conditions as set out 
herein 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 32 (a) (2) (D) of the Trading 
With the Bnemy Act of 1917, as amended, is amended by inserting before the 
semicolon at the end thereof a colon and the following: “Provided, That no indi- 

jual, or organization, or their successors in interest, shall be considered ineligi- 
ble for a return of any such property or interest or proceeds by reason of this 
subdivision or subdivision (C) if such property or interest or process was acquired 
by such individual, organization, or their successors in interest, from an Ameri- 
can citizen or national, by gift, trust, annuity, devise, bequest, inheritance, or as 
beneficiary of any insurance policy, and such individual, organization, or their 
successors in interest, establishes through a prima facie showing that such indi- 
vidual, organization, or their successors in interest, as the case may be, did not 
willfully and intentionally become a member of the Nazi Party, the Communist 
Party, or any other subversive organization, and does not believe in the over- 
throw of duly constituted government by force, and at no time was guilty of war 
rimes and crimes against humanity: And provided further, That hereafter, in 

present or future armed conflict, in which the United States may be engaged, 
the right of American citizens and nationals to create any interest by gift, trust, 
nnuity, devise, bequest, inheritance, or as the beneficiary of any insurance policy 
for the benefit of any enemy alien or enemy alien organization, be held inviolate 
and that such property rights shall not be subject to confiscation by the United 
States as enemy property and that such property and property rights shall be 
held in trust for such enemy alien or enemy alien organization by the courts 
having jurisdiction thereof or if there be none then by an agency of the Govern- 
ment named by the President of the United States, subject to use by the United 
States for the successful conclusion of hostilities, at which time, upon formal 
declaration by the President of the United States or the Congress of the United 
States that hostilities have ended, delivery of such property shall be made to such 
dividual, organization, or their successors in interest, makes a prima facie 
showing that such individual, organization, or their successors in interest, did 
not willfully and intentionally become a member of the Communist Party or any 
other subversive organization and does not believe in the overthrow of duly con- 
stituted government by force and at no time was guilty of war crimes or crimes 
gainst humanity. 

‘In all cases where return is denied, said individual, organization, or their 
successors in interest, shall have the right to appeal to the courts of the United 
States for final adjudication as provided in this Act. Upon final determination 
by the courts of the United States that any claimant has failed to meet the require- 
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ments of this Act, said property, or the proceeds thereof, shall be considere) 
enemy property to be dealt with as otherwise provided by this Act.” 

Sec. 2. Notwithstanding the provisions of section 33 of the Trading With the 
Enemy Act of 1917, as amended, a claim for a return based upon the amendment 
made by the first section of this Act may be filed at any time within three years 
after the date of enactment of this Act, and within three years after the forma) 
termination of any present or future armed conflict as provided in the preceding 
section, whichever is the later. 


JULY 17, 1953 
Hon. WILLIAM LANGER, 
Chairman, Committee on the Judiciary, 
United States Scnate, Washington, D. C. 

Dear SENATOR: This is in response to your request for the views of the Depart- 
ment of Justice with respect to the bill (S. 151) to amend section 52 of the Trading 
With the Enemy Act of 1917, as amended, etc. 

The bill may be broken down into four parts which are summarized and com 
mented upon seriatim below: 

1. Section 1 of the bill proposes to amend section 32 of the Trading With the 
Enemy Act, as amended (50 U. 8. C. App., see. 32), to broaden the provisions 
authorizing the administrative return of property vested under that act. Section 
1 would authorize return of certain vested property to any former owner upon his 
“prima facie showing” that he did not voluntarily become a member of the Nazi 

arty, the Communist Party, or any other subversive organization; that he does 
not believe in the overthrow of duly constituted government by force and that he 
was not guilty of war crimes. The property returnable to such former owner 
is that portion of his former property which he originally acquired “from an 
American citizen or national by gift, trust, annuity, devise, bequest, inheritance, 
or as beneficiary of any insurance policy.” 

This portion of the bill would result in a substantial reversal of United States 
policy respecting German enemy property vested during World War II. It 
proposes to draw a distinction between assets derived from gifts, decedents’ es- 
tates, and life-insurance benefits of American origin and assets of other types 
and sources. The fact that vested property was originally derived from a source 
in the United States does not make it any the less property formerly owned by 
enemies or any the less available for carrying out the obligations of this Govern 
ment with respect to the disposition of enemy property. 

The United States has subscribed through international agreement to the policy 
of utilizing the external assets of Germany and German nationals as the major 
part of the reparations share it will claim against Germany. In the Paris Re 
paration Agreement Of 1946, the United States agreed with 17 other nations that 
German assets found within the jurisdiction of each signatory country should 
be charged by that country against its legitimate reparations share from Germany, 
whether or not seized. The United States also agreed with the other signatory 
nations to “hold or dispose of German enemy assets within its jurisdiction in 
manners designed to preclude their return to German ownership or control.” 
Moreover, this policy has been given recognition in the Convention on Relations 
with the Federal Republic of Germany, ratified by the Senate on July 1, 1952, to 
which the United States, the United Kingdom, and France are signatory, subject 
of course to any arrangements to be negotiated in any final treaty with Ger- 
many after unification. 

The policy of not returning enemy property and of using the proceeds thereof 
for reparations purposes was approved by Congress by the enactment of the War 
Claims Act of 1948. Section 12 of that act added section 39 to the Trading With 
the Enemy Act, which prohibits generally the return of, or payment of compen- 
sation for, any property or interest vested as the property of Germany or Japan or 
nationals of these countries. 

In the War Claims Act of 1948, the Congress further declared that the proceeds 
of vested German and Japanese assets should be utilized for the payment of war 
claims of United States nationals. The payments authorized under that act, as 
orginally enacted, included priority claims for compensation to American civilians 
for damages suffered during internment, and to American servicemen for the fail- 
ure of the enemy captors to provide adequate subsistence as required by the 
Geneva Convention. By Public Law 303, 82d Congress, April 9, 1952, the statute 
was extended to permit additional payment to military personnel by reason of 
other inhumane treatment by the enemy captors, including compulsory labor with- 
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t compensation ; and certain payments to American affiliated religious organi- 

ions suffering destruction to churches, schools, and similar property in the 
Philippines. As was adduced in testimony on the legislation enacted as Public 
Law 308, the additional payments authorized by that law committed for expendi- 

re substantially all of the proceeds which the Office of Alien Property antici- 
pates will be available from German and Japanese property vested in World 
War II. 

The value of the assets which would ultimately be returned under §S. 151 
cannot be accurately estimated. It would include at least $86 million, which 
is the measure of the vested interests of enemies in American estates and trusts. 
In addition, there was vested an undetermined amount of enemy assets originally 
derived from gifts, inheritances, wills, and insurance policies but not so identi- 
fied in the files of the Office of Alien Property. The returns authorized by this 
bill would reduce the amount ultimately transferable to the war claims fund 
substantially below the amount required to satisfy the claims presently author- 
ized to be paid from that fund. 

Section 1 of S. 151 also provides that in the event of a future war in which 
United States may be engaged, interests created in enemy persons or organi- 
itions by American citizens or nationals by gift, trust, annuity, devise, bequest, 
nheritanee, or designation as beneficiary of insurance policies shall not be 
subject to confiscation as enemy property but shall be held in trust for the enemy 
owners pending the cessation of hostilities. At that time the property would be 
returnable to the former owner upon a “prima facie showing” that he was not a 
oluntary member of the Communist Party or any other subversive organization, 
that he does not believe in the overthrow of duly constituted government by 
rece and that he was not guilty of war crimes. 

It seems clearly undesirable that such a rigid provision for the treatment of 
any substantial part of potential enemy property in the United States be enacted 
in advance of a future conflict. What types of property controls would be 
required in such event can be determined properly only in the light of the 

rticular circumstances and needs present at that time. Furthermore, setting 

is consideration segment of foreign property outside the scope of future 
vesting power may well prove to be an invitation to cloaking or concealment of 
other property through transfer to an American national and retransfer from 
him by an apparent gift, trust, or annuity. 

3. Section 1 of S. 151 further provides that in all cases where the return it 
contemplates is denied, the claimant “shall have the right to appeal to the courts 
of the United States for final adjudication as provided in this act.” Presumably 
“this act” is intended to refer to the Trading With the Enemy Act. It should be 
noted however that the Trading With the Enemy Act makes no provision for 
appeal to the courts by a person who, although eligible for return of property 
under section 32, is technically an enemy. Section 9 (a) of the Trading With 
the Enemy Act, providing for returns through judicial action, is restricted in 
its application to any person who is “not an enemy or ally of enemy.” Thus, 
those persons who would be made eligible for return of property only by virtue 
of enactment of S. 151, would actually have no court review under the Trading 
With the Enemy Act. Consequently this provision of the bill would appear 
to have litthe meaning. It might be added that in the event “this act” is 
intended to refer to 8. 151, it is likewise ineffective because the bill makes no 
provision for a system of review by the courts. 

4. Section 2 of 8S. 151 provides that a claim for return based upon the first 
section thereof “may be filed at any time within 3 years after the date of enact- 
ment of this act, and within 3 years after the formal termination of any present 
or future armed conflict as provided in [section 1], whichever is the later.” 
Although no doubt inadvertent, this language provides for a period of filing 
with respect to property vested during World War II which would extend 
until 3 years after the end of any “future armed conflict.” 

Even if this technical defect should be corrected, the consequences of a 3-year 
period of limitations would be undesirable. The fact that the files of the 
Office of Alien Property in many cases do not show the source from which a 
former owner of vested property acquired it, and the fact that S. 151 affects 
property received by gift, devise, and the like at any time prior to vesting, 
would make it impossible to determine in advance of the 3-year limitations 
period the amount of vested property that would not be subject to claim under 
section 1 of the bill. Consequently, it would be impossible for 3 years to close 
out vested property accounts to cover advances that have been made to the war 
claims fund or any additional advances that may be authorized. 
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Finally, it must be noted that enactment of S. 151 would very greatly increase 
the claims program of the Office of Alien Property. Since approximately 6,500 
enemy interests in estates and trusts have been vested, and there would be 
additional claims to property not now identifiable as subject to the bill, it may 
be anticipated that the claims of eligibles under this bill would be at least as great 
as the present title claims program of that Office. This, of course, would require 
additional personnel to process the new claims, and would substantially delay 
the liquidation of the Office of Alien Property. 

For the foregoing reasons, the Department of Justice is unable to recommend 
the enactment of the bill (S. 151) to amend section 32 of the Trading With the 
Enemy Act of 1917, as amended, etc. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely yours, 
WILLIAM P. RocGers, 
Deputy Attorney General. 


WASHINGTON 5, D. C., July 15, 19538. 
Senator Evererr M. DIRKSEN, 
Chairman, Trading With the Enemy Subcommittee of the Senate Judiciary 
Committee, Senate Office Building, Washington 25, D. C. 

Mr. Chairman and members of your committee, my name is Gibbs L. Baker, 
attorney at law, with offices in the Shoreham Building, Washington 5, D.C. It 
is requested that this statement be made a part of the records of your hearings 
in respect to alien property and particularly in respect to 8. 151. 

I represent a German national who at no time was a Nazi or a Fascist. He 
now is the beneficiary of a trust established under the will of a native-born 
United States citizen who died in this country in 1903. In the decedent’s will 
there was set up a trust whereby it was not until after the death of a life 
beneficiary, a native-born United States citizen, who died a few years ago, that 
my German client stood to receive anything. The Office of Alien Property vested 
his interest in the trust. 

The property here involved was devised by a United States citizen long before 
there was thought of any possible war with Germany. It was devised in accord- 
ance with the laws of the United States, and it is in accordance with those same 
laws that the property devolved upon the German national whom I represent. 
Had not the Office of Alien Property intervened it would have come into his pos- 
session and enjoyment after the war was actually over. In such circumstances 
it seems reprehensible for the United States Government to have taken the 
German national’s place in the receiving line and to have grabbed the property 
when it came along after the war was actually over. 

S. 151 is very properly aimed at correcting the injustice done in my client's 
case, However, S. 151 covers not only property which an alien acquired by gift, 
devise, bequest, or inheritance from a United States citizen prior to the last war, 
but aiso property so acquired during that war and thereafter. Against the latter 
coverage strong objections can be raised which would not apply to such acquisi- 
tion prior to the war. For instance, it could be contended with merit that when 
war breaks out a United States testator who is alive at the time should know 
full well that enemy aliens will not be permitted to receive or hold United States 
property, and such testator can and should take steps to withhold his property 
from any such person so long as that person is an enemy alien. Such cannot 
be said of a testator who died before the war, particularly as our laws do not 
permit the descendancy of property to be postponed or diverted on account of a 
recipient’s having become an enemy alien. 

It is therefore urged that 8. 151 be enacted to provide for return of property 
which an enemy alien acquired by gift, devise, bequest, or inheritance from a 
United States citizen prior to the last war, and that such return of property so 
acquired during or after the last war be covered by a separate bill so as to 
improve the chances of enactment of the more meritorious provisions of the 
present bill. Although this is not in opposition to the bill as it now reads, it is 
urged that the legislation be so limited as to have the best chance of enactment 
at this time. 

Respectfully submitted. 

Gress L. BAKER. 


Senator Dirksen. Now, Mr. McNeill, will you identify yourself 
for the record ? 
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STATEMENT OF ROBERT H. McNEILL, AN ATTORNEY, OF 
WASHINGTON, D. C. 


Mr. McNzenux. I am a member of the District of Columbia Bar and 
the Supreme Court of the United States, and I have practiced in the 
Supreme Court for 50 years, and so I am an active member of the 
bar yet. 

denatan Dirksen. In 50 years, I would say a person would become 
an active member of the bar. 

Mr. McNett. My associate is John J. Morse, a member of the bar 
almost as long, but he is 10 years older. 

Senator Dirksen. Does your client want to be heard? 

Mr. McNenu. Our client is an invalid in a hospital in Boston. 

Senator Dmxsren. Who is your associate here? 

Mr. McNetuu. Mr. John J. Morse, of St. Louis. 

Senator Dirksen, And what is Mr. Morse’s business? 

Mr. McoNemux. He is a lawyer, and he will probably want to say 
something after I finish, a very brief statement. 

Senator Dirxsen. I suppose that you have a statement that you 
will submit for the second 

Mr. McNemu. Mr. Chairman, we have not prepared a detailed his- 
tory of this case, except in the form of a complaint which we have 
filed in the United States District Court in the District of Columbia, 
which gives all of the facts and all of the grievances against the action 
of the Alien Property Custodian. 

Senator Dirxsen. If there is no objection, the complaint will be 
filed as a part of the record to set forth the facts, and then suppose 
you just highlight the facts and your observations. 

(The complaint is as follows:) 


Unitep States District Court Fork THE DistTRICcT or COLUMBIA 


No. 1083 


‘lig Schmidt, 15 Bacon Street, Natick, Mass., plaintiff v. James P. McGranery 
(Attorney General of the United States), Rowland F. Kirks (Assistant Attor- 
ney General, otherwise known and designated as Alien Property Custodian), 
and the United States of America, defendants 


COMPLAINT 


(Petition for mandamus to compel defendants to issue and order that plaintiff 
is entitled to receive the value of her property seized by defendants, or for a 
judgment against defendants in favor of plaintiff for the value of said property) 


1. Plaintiff is a resident of the United States; this matter in controversy 
exceeds, exclusive of interest, attorney fees and costs, the sum of Three Thousand 
Dollars ($38,000.00). 

2. This Honorable Court has jurisdiction to compel the defendants by man- 
damus to issue an order holding that plaintiff is entitled to return of her prop- 
erty, or the value thereof, seized by the Office of Alien Property, or for a judg- 
ment against defendants to recover the value of her property under the Trading 
With the Enemy Act, as amended, 50 U. 8S. C. A. War Appendix, Sections 9 (a) 
and 32 (a). 

3. Plaintiff is the only child, daughter and sole heir of Charlotte Cornelia 
Witte Schmidt, who died in the year 1938, a citizen of the United States. The 
estate of plaintiff’s mother was taken over by the Office of Alien Property, amount- 
ing to approximately $180,000, by vesting Order No. 2163, dated September 8, 
1948, while the estate was in the process of administration in St. Louis, Missouri. 
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4. Plaintiff's mother, Charlotte Cornelia Witte, was born in the United States 
of American parents, and married a German citizen, Max Schmidt, in 1894; their 
only child is plaintiff, who was born on June 20, 1895, in Germany. Plaintiff's 
father died in 1914. Plaintiff's mother sold their house after her husband's 
death and intended to return to and live with plaintiff in the United States, as 
they always wanted and intended to return, but were prevented from doing so by 
World War I. Plaintiff's mother died in 1938 after a prolonged illness. 

5. The father of plaintiff’s mother, a citizen of the United States, owned the 
Witte Hardware Company in St. Louis, Missouri, established in 1849, and in- 
corporated in 1880. The Company manufactured war equipment for the United 
States during World War II. Plaintiff’s mother was the sole surviving child 
and chief beneficiary of the Witte estate, which owned said Company, from the 
year 1921. Plaintiff's mother retained her holding in said company, as she 
intended to return to and live with plaintiff in the United States. 

6. Plaintiff suffered a nervous breakdown after her mother’s death, and was 
sick and unable to travel alone. She appealed a number of times to the American 
Counsel in Germany to assist her to return to the United States, but could not 
get passage on any steamer. Plaintiff’s cousin, son of the head of the Witte 
Hardware Company in St. Louis, Missouri, was sent from the United States to 
assist plaintiff in leaving Germany to return to the United States, as she was 
sick and could not travel alone, but by the time he arrived at the German borders 
they were closed and plaintiff could not leave Germany. Plaintiff, therefore, was 
not a voluntary resident of Germany, and remained so for a long time before 
World War II occurred and throughout said War. Plaintiff applied for immi- 
gration into the United States after World War II but could not get to the United 
States until 1951 due to the lack of funds from the seizure by the United States. 

7. The Nazis, due to plaintiff’s American deceased mother, and plaintiff’s large 
estate in the United States, and her large number of influential relatives in the 
United States, began to persecute plaintiff, as follows: 

Reasons: 

(1) American ancestry, 

(2) American property, 

(3) American sympathies and desire to return to the United States, 
(4) Open desire to return to the United States, 

(5) Unwillingness to remain in Germany, 

(6) Active membership in the Lutheran Church. 

(a) For the above reasons, the said agents of the Nazis, and Hitler officials 
and officials under them, spied upon plaintiff, followed her, searched her room, 
seized her papers, consisting of papers from the year 1900, and tried to make 
plaintiff sign over her large estate in the United States, and to influence plaintiff 
to have her large number of American relatives in the United States aid the 
Nazis’ cause, under threats that if plaintiff did not do so she would be put in 
prison; the Nazi agents, German officials, made it a point to come to plaintiff's 
room when she was alone, question her and threaten her with imprisonment. 
Plaintiff was a sickly woman, unmarried, alone, an orphan living in fear of being 
continuously persecuted by the Gestapo, as they had seized all her property, as 
will be stated later. However, plaintiff refused to cooperate, at any time, 
although she was in danger of being put to prison for failing to comply with the 
Nazi demands. Other German citizens, except Jews, and in exceptional cases, 
were not subject to such horrible treatment and persecuted as plaintiff was, 
deprived of her liberty, and regarded and treated as an enemy alien by the 
German authorities and kept under constant surveillance. 

8. Plaintiff was never a member of the Nazi party or any of its branches and 
did not work for a Nazi organization. Her views were in opposition to the 
ideals of National Socialism and she never entertained sentiments hostile to 
the United States. 

9. The Nazis seized 4100 RM which she had in her bank and 900 RM which 
she had in her room in 1948, and she was forced to borrow 3000 RM which a 
friend paid to the Nazis to keep plaintiff out of prison. Plaintiff, having no in- 
come or property, and being in debt, was forced to work long hours in order to 
live and repay said 3000 RM, which substantially took away her liberty and 
freedom, and the rights a German citizen was entitled to. 

10. Plaintiff was a member of the Lutheran Church, and was substantially 
deprived of her freedom to worship in her church. She was spied upon, watched, 
followed, warned, threatened, and told that if she continued to attend her 
church she would be placed in a concentration camp or in prison, which con- 
tinued until the Allied troops took over. Plaintiff often saw the Gestapo 
agents watching her room, or her on the streets, or in front of the church and 
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she stayed away, but at other times defied them, regardless of their threats 
of putting her in prison. German citizens, except Jews, and those taking an 
active stand against the Nazis, were not denied freedom to worship as plaintiff 
was. 

11. Plaintiff, although a German citizen, was not a voluntary, but an un- 
willing resident of Germany from the year 1939 to 1952. She was persecuted 
by the Nazi regime, treated as an alien enemy by Germany largely because of 
her American ancenstry and property, and substantially deprived of liberty ; dis- 
criminated against and persecuted as one of the religious Lutheran group and 
because of her American mother and ancestry and because she had her mother’s 
large estate and had many relatives in the United States; that said persecution 
was largely based on her said American connections and sympathies and 
greatly intensified thereby; that the persecution she suffered was not such as 
other German Nationals suffered but was far more intense, continuous, and 
destructive of practically all of her liberties, including religious freedom, free 
speech, ownership and use of her assets accumulated in Germany and the in- 
come from her mother’s and her property in America, which persecution was so 
great and persistent that she was denied all the freedoms contemplated by 
the statutes governing the return of property by the Alien Property Custodian, 
and so affected thereby that she lost her health and her abiliy to earn a living 
and so disabled by said persecutions and deprivation of her substantial liberties 
that she was thrown into a state of poverty by the confiscation of her property 
and into a state of almost total disability; and plaintiff says that the uncon- 
tradicted evidence herein esablishes the above contentions and that the Exam- 
iner, who denied her claim for a return of her property, had no evidence be- 
fore him to the contrary—although plaintiff agreed to a continuance asked by 
the counsel for Alien Property Custodian to enable him to produce such evi- 
dence, if available; but plaintiff says that all of said uncontradicted evidence 
was arbitrarily and capriciously disregarded by said Examiner, Mr. Harry LeRoy 
Jones, and that such disregard was followed and affirmed upon Claimant’s Peti- 
tion For Rehearing, and that both of said actions should be judicially reviewed 
and plaintiff's claim allowed and her property decreed to be returned to her, 
as provided under Section 32 (2) subsections C and D of 50 U. S. C. Appendix 
under which she is entitled to a return of the value of her property seized by the 
Alien Property Custodian. 

12. The Alien Property Custodian denied plaintiff’s claim to Docket No. 1083, 
entered March 20, 1952, and Petition for Review on August 1, 1952, on the ground 
that she was a citizen and resident of Germany. This decision by the Custodian 
is contrary to law, arbitrary and capricious, and contrary to the undisputed 
facts and evidence presented to Examiner Harry LeRoy Jones and the Alien 
Property Custodian. 

WHEREFORE : 

1. Plaintiff requests this Honorable Court to find that plaintiff is entitled to 
recover approximately $180,000.00 as the value of her property taken by the 
Alien Property Custodian, and thereupon to enjoin and restrain the defendants 
from persisting in their refusal to pay or cause to pay plaintiff said sum, or 

2. For a judgment against defendants in favor of plaintiff for $180,000.00, or 
such sum as the Court may find plaintiff is entitled to under the law. 

8. For a writ of mandamus requiring defendants to pay. 

Respectfully submitted. 

(Signed) Atrrx Scumor. 
CouNTYy OF MIDDLESEX, 
State of Massachusetts, ss: 

Affiant first being duly sworn deposes and says: that she has read the fore- 
going petition subscribed by her, and that the statements contained therein 
are true to the best of her knowledge and belief. 

(Signed) Arrx Scumipr. 


Subscribed and sworn to before me this 22d day of October 1952. 


(Signed) Wuram H. Hatey, 
Justice of the Peace. 
My commission expires: July 24, 1953. 
(Signed) Rosert H. McNerr1, 
T. Broce Futter, 
801 Bowen Building, 815 15th Street NW., Washington, D. C., 
Attorneys for Plaintiff. 
Of Counsel: 
(Signed) Jonn Jay Morsz, 
506 Olive Street, St. Louis, Missouri. 
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Senator Dirksen. At this point, may I say the chairman of the 
subcommittee turns the gavel over to the chairman of the committee, 
who I thought perhaps would like to hear this hearing. 

The Cuarrman. I will have to leave, and I hope that you will pro- 
ceed, Senator Dirksen. 

Mr. McNetw. This claimant, Alix Schmidt, is the daughter of an 
American citizen who married in Germany and who was ill a long 
time and died in 1938. When she died, she was the owner of a half 
interest in what is known as the Witte Hardware Corp., a large cor- 
poration in the city of St. Louis, the other half being owned by her 
brother coming down from her father. 

Our client, Alix Schmidt, was the only child of this American 
woman who had married a German national. She was born in Ger- 
many about 50 years ago. In 1938, after her mother’s death, she did 
everything she could to get back to the United States, to claim her 
property descended from her mother. She went to the American con- 
sulate and all of the agents she knew, and finally St. Louis people, 
relatives, sent an agent over there to bring her out of Germany; she 
was an ill woman and could not travel. 

When she got to Belgium, the borders were closed, and they were 
unable to get into Germany, and so she remained there practically a 
prisoner of the Nazi government during the whole war period, and 
her property was all seized from her, confiscated, and she had about 
8,000 marks, and she had accumulated this American property. The 
Government on this side of the ocean seized her property and sold it, 
and it is now in the Treasury, amounting to $180,000. 

She is now in a Boston hospital, dying from cancer of the brain. 
She has been over here about a year and a half trying to get her relief, 
and went before the Alien Property Custodian; and although we 
proved persecution which ‘would amaze an American citizen, they held 
it was not anything unusual and therefore she had no claim as a perse- 
cutee. 

We claim she was a Lutheran, showed she was a Lutheran, member 
of the Lutheran Church, and they hounded that church and persecuted 
that church ; and they held that was not sufficient to prove persecution. 
We showed that every letter she had, every document she had in her 
rooms, was confiscated by the Gestapo, and they said that was not suf- 
ficient to show persecution. 

As a result of the decision under section 32 (c) and (d), they held 
in spite of all that is contained in that complaint, which was not dis- 
puted, not one word of evidence was offered by the Government, and 
in spite of all of that, she was not entitled to it; although the daughter 
of an American citizen, she was not entitled to her property. 

I might add this, her property was used during the war for the 
benefit of the United States, producing goods that were used in the 
war. She probably will never get the benefit of a dollar, but we think 
her heirs ought to have this amendment passed so that they could 
present their proof in court. 

There is a motion to dismiss, filed by the Alien Property Custodian 
on the ground of lack of jurisdiction. We lost in the district court, 
and we have appealed to the court of appeals, and we are very fearful 
we will lose there on account of the technical language of section 32 
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(c) and (d). But we are going to fight it out there, but we think this 
is the place to get relief if it is possible to get it. 

We have been in touch with the distinguished chairman with re- 
spect to this claim, and we think that his amendment covers our claim 
for relief and, if enacted, we would be able then to go into court and 
have a hearing notwithstanding the technical decisions of the courts 
in other cases. 

Now, I think that is all I care to say about it. 

Mr. Morse would like to say something. 


STATEMENT OF JOHN JAY MORSE, AN ATTORNEY, ST, LOUIS, MO. 


Mr. Morse, I do not think that I can add anything, and my compe- 
tent associate has covered the facts shortly and, I think, fully. 

I would only discuss the finality of the act, and so forth, and the 
Supreme Court’s decision which I am sure every member of the com- 
mittee knows better than I do. I see no reason for taking up your 
time. 

Senator Dirksen. We thank you, sir, and I assure you the matter 
will have good attention and even more so in view of the fact that our 
very distinguished chairman has manifested an interest in this matter. 

The CuarrkMan. I am interested in all of the cases, and I want to 
make that clear. I think that we should get these cases settled just 
as promptly as possible, and I think we are agreed on that. 

Mr. McNem. I have consulted with your legal staff, and I under- 
stand there are quite a number of American descendants of American 
citizens who are affected just like we are, and so we are in a class really 
somewhat parallel to the position of the Jewish people who are par- 
ticularly protected by section 32 (c) and (d). We think we ought to 
be classified as a separate class entitled to separate consideration. 

Senator Dirksen. Thank you, gentleman. 

Mr. Morse. If you will permit one word, all of our client’s relatives 
are in America and have never been in Germany. She is the only one 
of the whole family that lived in Europe any length of time. They are 
all Americans. 

Senator Dmxsen. Thank you, sir. And thank you for your pa- 
tience. 

Now, Mr. Keenan, will you come up? 


STATEMENT OF JOSEPH B. KEENAN, AN ATTORNEY, 
WASHINGTON, D. C. 


Mr. Keenan. Mr. Chairman, I have a prepared statement that I do 
not purport to read into the record because of the admonition that I 
understand came from the Chair of the necessity of saving time; and 
I would like permission to have that statement entered into the record. 

Senator Dirxsen. Without objection—but before it is submitted, I 
just want to say that, if I did not already say to the reporter, S. 145 
was introduced by Senator Langer, chairman of the Judiciary Com- 
mittee, on January 7, and it bears Docket No. 84 on the Senate Judi- 
ciary Committee Calendar, and a report from the Office of the Attorney 
General has been requested, and the bill was referred to the special 
subcommittee on March 9, 1953. 
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I think at this point it might be well to insert the text of S. 145, 
(The bill is as follows :) 


[S. 145, 88d Cong., 1st sess.] 
A BILL To amend the Trading With the Enemy Act, as amended 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 9 (a) of the Trading With the 
Enemy Act, as amended, is amended as follows: 

Insert at the conclusion of said subsection the following additional language: 
“Any citizen (or his successors in interest) whose property was acquired by 
vesting or otherwise by the Alien Property Custodian and who thereafter insti- 
tuted suit to recover such property in the manner provided above, and subsequent 
to the institution of such suit, and during the existence of the state of war with 
Germany declared to exist on December 8, 1941, entered into an agreement with 
officers or agents of the United States, purporting to compromise or release his 
claim without a full hearing on the merits by a court of competent jurisdiction 
to determine whether such property was validly vested under this Act, may, 
within one year of the effective date of this resolution, institute suit to recover 
such property in the manner provided in this subsection; and no agreement, 
compromise, or release executed by such citizen during the state of war and 
purporting to convey such property to the Alien Property Custodian or to release 
any claim by the citizen to such property and no judgment entered on any such 
agreement, compromise, or release shall be pleaded in bar of such suit, it being 
the intent of this subsection to afford every such citizen whose property was so 
acquired by the Alien Property Custodian an opportunity for full hearing on the 
merits of his claim to such property. A claimant hereunder shall not be required, 
as a condition precedent of instituting such suit, to tender back any benefit or 
consideration received by him in connection with any release, compromise, or 
agreement executed by him, but the court shall, in its final judgment, make such 
order with respect to any such benefit or consideration as it shall deem equitable 
in the circumstances.” 

Senatcr Dirksen. We will now hear from Mr. Keenan. 

Would you amplify the record by identifying yourself and your 
business and so forth? 

Mr. Keenan. Yes. I am a practicing lawyer in the District of 
Columbia, with offices in the Woodward Building, and I have been in 
Washington since 1933. I, at one time, was Assistant Attorney Gen- 
eral in charge of the Criminal Division. Later I was Deputy Attor- 
ney General from 1936 to. 1939. 

Senator Dirksen. Now, Mr. Keenan, at this point we may insert the 
statement that you are submitting for the record. Then, I presume 
in your own way you would like to highlight this matter. 

(The statement is as follows:) 


STATEMENT OF JOSEPH B. KEENAN 


My name is Joseph B, Keenan. I am an attorney at law with offices in the 
Woodward Building, Washington, D. C, For over 10 years I was an Assistant 
Attorney General of the United States and I am deeply concerned with the 
adustment of rights between citizens and the Government. 

I have asked permission of this committee to appear as a proponent of S. 145 
introduced in the Senate by Senator Langer, of this committee, and in the House 
by one of its oldest and distinguished Members, Representative Edwin Hart, 
of Jersey City, N. J. I appreciate the opportunity to be heard. 

S. 145 is a very simple and very short bill, It reads as follows: 


(Previously inserted) 


There is before this committee a bill, the Chavez bill, which would give back 
to our former enemies, the Germans, all property which was seized by the Alien 
Property Custodian during the war acting under the powers conferred on him 
by the Trading With the Enemy Act. I have no quarrel with the Chavez bil! 
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I believe it is in line with the considered policy after the First World War when 
we stopped taking revenges on private German citizens for the wrongs of their 
government. It is clearly in line with the general policy we have followed after 
the Second World War of contributing money, men, and services to the rehabilita- 
tion of our former enemies. If it is good public policy to contribute to the re- 
puilding of Germany clearly we should carry out that policy with public funds 
not from the seizure of private property. 

But S. 145 strikes closer to home than the Chavez biN. S. 145 does not deal 
with former enemies of our country—it deals with citizens of the United States. 
S. 145 does not give away something to which the United States is legally clearly 
entitled—as it is entitled under its war powers to seize and hold enemy prop- 
erty. 8S. 145 only seeks to give to an American citizen a day in court to have 
a hearing after the passions of war are over on the merits of whether the United 
States Government had the right to take—and in effect confiscate—property of 
that citizen which the United States actually did confiscate during the passions 
of war. 

As I have said I have no quarrel with the Chavez bill. But in balancing 
equities—and indulging in the philosophy of government—I respectfully submit 
to you gentlemen, that in the preservation of our freedom and our system of 
government it is even more important that the United States Government elimi- 
nate every trace or suspicion of the Government overreaching its own citizens 
than it is to adjust the Government’s differences with citizens of the former enemy 
who have no claim in law or equity upon us. 

Confiscation is always a dirty business. The more we avoid it or redress it 
the better. But it would indeed be an anomaly if in redressing confiscation this 
country saw fit to do more for its enemies than for its own citizens. 

This removal of suspicion of the overreaching of United States citizens by 
the United States Government is the basic importance of 8S. 145. During the 
course of the war, the Alien Property Custodian, as we know, seized many prop- 
erties as to which his right of seizure was doubtful. Some of these properties 
were owned, prior to vesting, by United States citizens who thereafter filed claims 
pursuant to section 9 (a) by the Trading With the Enemy Act to recover their 
properties. 

Before some of these suits could be tried—and remember the act specifically 
grants a right to trial—they were terminated by overzealous or overambitious 
administrative assistants in the Office of Alien Property who before the passions 
and fright of the war could cool hustled the citizen to trial during wartime and 
jockeyed claimants into so-called compromises between the Custodian and the 
claimants whereby the claimants released their rights to the property to the 
Custodian in consideration of bargain payments to them. 

The mere fact that these cases are tagged with the label of compromise indi- 
cates their inherent weakness. Bluntly it means they are contrived cases in 
which the Alien Property Custodian was not sure of his ground—not sure that 
his confiscation was legal—and bought his way into the property while the 
citizen, still frightened and held up to public ignominy by the very fact of the 
preliminary confiscation was in a state of mind to be bullied and overreached by 
the power of government. 

These are the cases which are covered by S. 145. That bill states that if a 
citizen—I emphasize the word “citizen’—brought suit to recover property con- 
fiscated from him by the Government—and later and during the period of 
hostilities, but before the court had adjudicated the right of the Government to 
confiscate the property—the citizen, victim of the confiscation, released the con- 
fiscated property to the Government—then the citizen should now have the right 
after the war and in an atmosphere where a fair trial can be had to a trial 
In court to determine the basic question—i. e., was the citizen’s property really 
subject to confiscation—was it or was it not enemy property. 

I ean think of nothing fairer. This bill proposes no administrative return 
of property. It does not give anything away. It simply gives that day in court 
to a citizen which is a matter of right in all American jurisprudence, and 
particularly in the dirty business of confiscation. It simply would allow a 
determination once and for all of the question of whether certain properties 
were at the time of their confiscation by the Alien Property Custodian enemy or 
nonenemy. For it is fundamental that the Alien Property Custodian cannot 
retain possession of property seized if it is not enemy property. And that 
fundamental question: Is confiscated property enemy or nonenemy with its 
implications of loyalty or disloyalty in time of war?—is not capable of settlement 
for a money price around a negotiating table. It’s the kind of issue that never 
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can be settled so far as public confidence is concerned except by a trial on the 
merits in a courtroom. 

I seriously question the legality of compromising and purchasing activities 
on the part of the Alien Property Custodian. Certainly the Trading With the 
Enemy Act confers on the Alien Property Custodian no such power of deter- 
mination or compromise. 

I question, too, his right or power to spend money, not appropriated to him 
for that purpose, to settle by purchase the title to doubtful property. When 
the Alien Property Custodian seizes, he gets title by the seizure—he does not 
have to buy it. And his powers are limited to seizure and mangement—not 
investment in other people’s property for the account of the United States. 

But these are more properly technical matters for the determination of a 
court. 

Much more important—and properly the concern of this committee and the 
Congress—is the relationship between an all-powerful Government exercising 
extraordinary war powers and a citizen. There is not one of us who is not fully 
conscious of the awesome power which a Government of the magnitude of ours 
wields in time of war. Nor is there one of us who is not conscious of the pas- 
sions—even hatreds—that are bred by war and the emotional hysteria which is 
all-pervading at times during war. It is understandable how the men who are 
wielding the power of government convinced of the necessity of their every act 
and imbued with deep patriotism may become impatient with the slow processes 
which ordinarily hold in time of peace for the protection of our citizens. We 
ean understand how they may be inclined to regard the necessities of the 
moment while lurking in the backs of their minds lies the thought that someday 
everything will be straightened out. 

But the experience of the solitary citizen who has to deal in time of war 
with the all-powerful Government would frighten the stoutest heart. Particu- 
larly in cases such as we are discussing which involve property confiscation, 
opposition to the Government is risky business—it carries with it the implica- 
tion—for the citizen and for his wife and children—the implication of disloyalty 
in time of war 

Short shrift and little courtesy will meet appeals to officials who are responsible 
for the seizure in the first place, and who feel that the citizen is impeding their 
war effort. If a citizen does not answer a seizure of his property with a suit to 
recover it, he admits to his neighbors that he is a traitor. If he does fight in court 
and can find a lawyer who dares to fight for him, he and the lawyer have to bear 
the attack of the whole Government propaganda machine as public enemies. 

A committee of Congress can take judicial notice that under such circumstances 
a citizen so charged with disloyalty bringing a suit during hostilities cannot nego- 
tiate a settlement with the great Government without being overreached if the 
yovernment chooses to overreach him. 

Under such circumstances a legal release of the citizen’s constitutional right 
to a trial in court simply does not mean what it means in private affairs between 
citizens or in dealings between Government and citizens in peacetime. Pre- 
sumptively such a release is obtained under circumstances akin to duress. 

Whether the citizen can technically prove duress—always an almost impossible 
burden to sustain—the very opposition of a wartime government and the relative 
helplessness of a citizen in a negotiated wartime sale does create presumption of 
overreaching by government, even though there might not be technical duress 
which is provable in a court. 

Such a seizure does carry an implication of disloyalty in time of war. It is im- 
portant that a government dedicated to doing justice be willing to look beyond the 
merits of technical releases and permit examination of the fundamental issues of 
justification for the confiscation of property in the first instance and the implica- 
tion of disloyalty that so easily goes with it. If the Government acted properly 
and legally in such matters, it has nothing to fear or to lose since a court would 
confirm its seizures. If government did not act properly it should not hide behind 
a technical curtain of wartime compromises and releases and prevent a citizen 
from asserting his rights in court on the basic merits of his right to his property 
an‘ his reputation for loyalty. 

The nub of the matter is that the technical defense of releases on “purchase- 
compromises” now available to the Government in the cases covered by this bill 
was acquired under war conditions and pressures that in themselves removed the 
safeguards to justice of which our country is so justly proud. 

T have had a first-hand experience with the type of situation which is covered 
by these bills. I might, at the outset, state that my experience postdates by a long 
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time the introduction of this bill by Senator Langer and came into my cognizance 
only after I had assumed the control, as counsel of record, of a case which I am 
about to describe to you as possibly illustrative of other cases which have been 
compromised. But even on its own feet and standing by itself, it is, in my mind, 
sufficiently striking to deserve the attention of this committee and of the Congress. 

I am counsel of record in an appeal, presently pending in the circuit court in 
Philadelphia, from a decision of the Federal court in Newark denying a motion 
to reopen a judgment entered in one of the so-called compromise cases. I repre- 
sent in that appeal Mary Kemmerer and Anne Bumsted, two American-born 
women who are the daughters of Hrnest K. Halbach, a native-born citizen of the 
United States. Briefly the case came up as follows: 

In 1939, Ernest K. Halbach, a native-born citizen, who was then the president 
of General Dyestuff Corp., and the owner of the controlling interest in that com- 
pany, made a gift in trust of his stock to American-born trustees for the lifetime 
penefit of his wife, a native-born citizen, and the ultimate benefit of his two 
American-born daughters, my clients Mary Kemmerer and Anne Bumsted. 

In June of 1942, the Custodian vested that stock—by what right I do not know. 
It was the stock of a New York corporation, 100-percent owned by American 
citizens, and insofar as the Halbach shares were concerned, in the hands of 
American-born trustees for the benefit of other American citizens. It has been 
alleged, I know, that the stock was subject to options to I. G. Farben in Ger- 
many. I have never seen any proof of that fact, but to the contrary I have heard 
proof that such options as I. G. Farben ever had were completely canceled at the 
time Mr. Halbach acquired the controlling interest in General Dyestuff Corp. 

Nevertheless, the stock was vested, and the trustees of the Halbach shares in 
due course instituted an action under section 9 (a) of the Trading With the 
Enemy Act to recover the stock. As a legal matter the suit did not have to be 
filed during the war. It was filed well in advance of the statute of limitations. 
If the Halbachs had been living in a foreign country or even in parts of this 
country they could have waited to file until the war was over and except for 
the particular circumstances any prudent lawyer would have advised them to 
wait until after the war was over. Mr. Crowley, the Alien Property Custodian, 
has himself testified that he advised Halbach not to risk the danger of filing 
during the war and to wait to go into court until after the war. 

But the Halbachs lived in a war-excited part of the country—New Jersey— 
and the Treasury and certain elements in the Alien Property Custodian’s Office 
had begun a deliberate campaign of public vilification and harassment of the 
Halbach family. Consequently they had to file during the war or admit by 
silence the implications of disloyalty in their community that arose from the 
confiscation. 

So during the war they filed—in 1944. And the Government lawyers assid- 
uously took advantage of the family’s necessity to protect their reputation to 
hustle their case to trial during the very height of the war in order to get the 
utmost advantage for the Government of the passions of war. As it happened, 
therefore, the case was set for trial at about the time of the Battle of the Bulge 
and the Malmedy massacres, the top of the passion of the war. During that 
moment in January of 1945 the suit was settled or compromised—I will return 
to that date later—upon the payment by the Attorney General to the Halbach 
trustees of $118 per share of the vested stock, and a judgment with prejudice 
was thereupon entered on the settlement. 

In January 1951, my clients, by motion, sought to reopen that judgment in 
the district court of New Jersey. The motion was denied and an appeal was 
then taken to the circuit court in Philadelphia. That appeal is still pending. 

It was subsequent to the taking of the foregoing appeal that I was retained 
to represent Mary Kemmerer and Anne Bumsted. 

You will ask, as I asked myself before I took that appeal, what possible 
grounds could exist for reopening a court judgment, and why the compromise 
settlement (so-called) did not represent the end of the matter and why a claimant 
should be able to set aside a settlement which had been agreed. 

I went back into the record of the case to find those answers before I assumed 
the responsibility of being appellate counsel—and what I found upon review 
of the record was one of the most startling examples of injustice worked by a 
government upon its citizens that it has ever been my misfortune to encounter. 

I found, in the first place, that there apparently never was a substantial reason 
for vesting the property of these American-born citizens. It was an American 
property—lock, stock, and barrel. No enemy had any interest in it, so far as I 
could determine—and even under the cloaking theory, I could find no possibility 
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of an enemy exercising control over the property unless I assumed that American. 
born trustees would, at the behest of an enemy, violate their fiduciary duty to 
the American-born beneficiaries and run the obvious risk of personal liability, 
This assumption was too farfetched to entertain even momentarily. 

The only reason that has ever conveyed a semblance of sense for the vesting 
of this property was the reason of administrative convenience which was for- 
warded by Mr. Crowley, the Alien Property Custodian, who signed the vesting 
order. In connection with this very lawsuit, he submitted an affidavit which 
stated, in substance, that the Treasury Department, under the direction of Mr. 
Morgenthau, had seized General Aniline & Film Co. shortly after Pearl Harbor, 
and that since General Dyestuff Corp. had a contract under which it had the 
exclusive right to sell and distribute dyestuffs produced by General Aniline & 
Film Co., it was necessary, in the interest of running General Aniline & Film 
Co., to vest the General Dyestuff Corp. stock. In other words, the vesting was 
purely and simply a matter of administrative convenience. 

I can understand administrative convenience in time of war if the necessary 
safeguards and procedures were taken to protect the rights of the citizen who 
may be damaged by it. But—once the matter was beyond the attention of Mr. 
Crawley—the record showed not only a complete disregard for the rights of 
the citizens, namely, the Halbach trustees and the Halbach beneficiaries, but 
seemed to indicate a concerted, deliberate, oppressive program to coerce the 
trustees into releasing all their right, title, and interest to the property which 
had been vested as a mere matter of convenience and expediency by the United 
States Government. 

The program was nothing short of vicious. It started within a few days after 
Pearl Harbor as soon as the Treasury was in a position to exercise the extra- 
ordinary powers which were assigned to it only by reason of the fact that we 
were at war. 

First, they indicted Mr. Halbach. They charged him (along with others) 
with criminal conspiracy to aid and abet the I. G. Farben network in acquiring 
the world markets to the detriment of the United States. Remember, this was 
a time of war, and Germany was our enemy. The indictment received wide 
publicity, particularly in the trade. I might add that, nothwithstanding the 
serious charges set forth in the indictment and the implication of Nazi sympathy, 
Halbach was not tried until January 1952. (That date has significance, since it 
follows shortly after the Halbach daughters had brought their motion to reopen 
the case.) In any event, Halbach stood trial, took the stand in his own defense, 
subjected himself to lengthly cross-examination, and was acquitted. The indict- 
ment had been hanging over his head for 10 years. Any reasonable man might 
well ask himself how serious the indictment ever was if it took the Government 
10 years to bring it to trial—and then only after the Halbach daughters had 
attempted to assert their rights against the Government. 

The indictment had not been returned very long when the Treasury Depart- 
ment saw fit to block the bank accounts of Mr. Halbach, his wife, and his aged 
mother (also an American-born citizen), so that the family became completely 
dependent upon the whim of the Treasury Department as to whether they could 
pay their grocery bills. I believe somebody in the Government has characterized 
this as a “minor nuisance.” That seems to me a rather cavalier attitude— 
particularly when the blocking of the accounts carried with it, in time of war, 
the implied accusation that the persons involved were enemies. It may have 
seemed a “minor nuisance” to bureaucrats in Washington, D. C., but it must 
have been more than a “minor nuisance” to a family who had to face their friends 
in the community of Short Hills, N. J. 

Then the pressure started to get Halback out of his job, and to take away 
his livelihood in a business in which he had spent approximately 50 years. At 
the very outset the Treasury moved into the premises of General Dyestuff Corp., 
literally tore the place apart, examined the mail (incoming and outgoing), 
annoyed and embarrassed the employees, and generally created the suspicion 
that Halbach was an untrustworthy person. Of course this did not jibe with 
the facts at all, for at the very time when the Government was exerting the 
most pressure on Halbach and doing its utmost to brand him as a Nazi sym- 
pathizer, he was acting as a consultant here in Washington to the War Produc- 
tion Board in the dyestuffs industry, and lending every possible effort to help 
the Government solve its dyestuff problem—which had become acute because of 
the war with Germany. Halbach was later commended for his war services by 
such persons as Bryson Sommervell and Arnold Lippert. And believe it or 
not, Halbach was retained by the Government to run General Dyestuff Corp. 
after its seizure. 
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As time wore on and the probable date of trial of the 9 (a) proceeding drew 
closer, there were negotiations—if you can call them that—between the lawyers 
for the trustees and representatives of the Attorney General's Office. I should 
like to put that work “negotiations” in quotation marks. As far as I can deter- 
mine from a meager record of what went on, the Government was offering to take 
the pressures off Halbach and off the Halbach family if he would make the 
trustees give up their suit and relinquish the property to the Government. 

These talks between the parties came to a head at around the end of 1944. 
Although they naturally took place within the confines of the Department of 
Justice and might have been presumed to have represented confidential conversa- 
tions between the parties, strangely enough they became the subject of a series 
of scurrilous articles in the newspaper PM. In its briefs which the Govern- 
ment has submitted to the court in opposition to the motion of my clients, the 
Government admits in effect that those articles are based upon “leaks” from 
Government files; and their answer to a charge that the articles were planted 
(and I fully believe they were since planting is consistent with the other activi- 
ties of the Government at this time—such as the blocking of accounts, etc.) 
is that the Government did not authorize the leaks. 

Authorized or unauthorized, there can be no question that the articles ema- 
nated from Government sources, and the effect of the articles upon Halbach 
and the Halbach family cannot be denied. This was lare 1944 and early 1945. It 
was a hard time to be characterized in the public press—fed from Government 
sources—as the trusted agent of I. G. Farben. 

This was the time of the Battle of the Bulge—Bastogne and the Malmedy 
Massacres—when the country was whipped into white heat about everything 
German, This was the time when the Government chose to open its files to an 
unscrupulous columnist, and this was the time when the Government chose to 
force its “take it or leave it” negotiations. 

The “take it or leave it” was brutal. In effect the Government threatened 
that unless the Halbachs would agree to a purchase price suggested by the 
Government, the Government would, before the Halbachs could try and win their 
suit, destroy the value of the stock beyond that settlement price. This possibility 
arose because the Government claimed it had the technical power to dispose of 
the stock before its control through the seizure could be upset by a court. 

There existed among the stockholders of General Dyestuff Corp. a typical 
buy-back contract whereunder, if one of the stockholders left the company, he 
was obligated to first offer his shares to the company before selling to anyone 
else, and an arbitrary price of $100 per share was fixed among the stockholders 
for this purpose. The Government used this device as their hole card in bringing 
the trustees into line. It threatened to offer the stock for sale, to cause the 
corporation to purchase it at the $100 per share figure and hold it as Treasury 
stock, thus relegating any original stockholder claims to that fund and that 
figure. This threatened action would have been in direct violation of section 
9 (a) of the Trading With the Enemy Act, which requires that property shall 
remain intact and subject to specific return in the event the claimant is successful. 

I might mention another incident to indicate to you the atmosphere in which 
compromises such as are sought to be opened under these bills are effected: 

Mrs. Halbach, the prime beneficiary of the Halbach trust, during this period 
was suffering from cancer—incurably so. Mrs. Halbach had never been con- 
nected with the business of General Dyestuff Corp., nor with any of the activities 
businesswise of Ernest Halbach. Nevertheless, the overeager Treasury—anxious 
to pin something on Mrs. Halbach, perhaps something to give them a semblance 
of justification for their activities—had the despicably bad taste to send agents 
to the Halbach home, when they knew that Mr. Halbach was not present, to 
question Mrs. Halbach and attempt to get her to testify as to her husband’s 
alleged disloyal activities. 

All this, then, is the atmosphere of “compromise’—indictment, threats to 
livelihood, scurrilous columns in methopolitan dailies, blocked bank accounts, 
and harassment of a sick woman. This was the situation in January 1945, 
when the Government pressed for trial. They offered the Halbach trustees more 
of the same kind of treatment, or they offered a “price” on a “take it or leave it” 
basis. The price was about one-quarter of the book value of the shares—the 
best evidence that the bargain (so-called) was not freely arrived at. 

I have in my hand the press releases of the Department of Justice at that 
time pointing out in self-congratulation that it had acquired the Halbach stock 
with an asset value of $540 a share for a compromise price of $118 a share. 
Halbach, as I have said, was a businessman of many years’ experience. I think 
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it can be said without fear of contradiction that no one who was negotiating 
for the Government could match his business ability or his business judgment, 
When a businessman of Halbach’s standing and knowledge accepted a price 
dictated by Government lawyers, you may be sure that he was not a free bargain- 
ing agent. 

And then how was it done? The Government exercised its rights as a stock- 
holder and declared a dividend to itself out of the corporate surplus, which had 
not been vested. It then turned back the dividend to the Halbach trustees in 
payment of the stock. Of course, the Trading With the Enemy Act provides 
that when any moneys come into the hands of the Alien Property Custodian, 
he shall immediately deposit the same with the Treasurer of the United States 
to be held subject to the direction of the Congress of the United States. I think 
you will search in vain through the Trading With the Enemy Act or anywhere 
else for any power which authorized the Alien Property Custodian to spend 
these moneys. There was no congressional authorization for so doing. If the 
property belonged to the Custodian, he had no right to go out and buy it; and 
if the property did not properly belong in the Oustodian’s hands, then he had 
no choice but to return it. 

The whole situation takes on a peculiar atmosphere of contrivance. The 
pressure was there—through indictment, through blocked accounts, through 
investigations, through threats to livelihood. There was sleight-of-hand in the 
way the transaction was effected—taking it from surplus which belonged to the 
stockholders and giving it to the stockholders as purchase price. The price paid 
had no relation whatsoever to the true value of the stock. No more pointed 
evidence of this can be presented than the fact that, at a later date, the stock 
of one Mrs. St. George, which was subject to all the restrictions of the Halbach 
stock but represented only a minority position in the company, was “purchased” 
by the Government for $365 per share. 

The Halbach compromise reeked with injustice and with evidence of uncon- 
scionable pressure. No matter what legal technicalities may be advanced to 
support it as a compromise, to me it represents one of the greatest moral 
injustices that I have ever encountered—and, gentlemen, I have had years of 
experience in the Attorney General’s Office adjusting the rights between citizens 
and the Government. 

I do not know, nor do I care, who may be to blame for the situation. Asa 
former Government official, however, and now in my capacity as a private 
citizen, I believe it is encumbent upon the United States Government to dispel 
any accusations of unfairness toward its citizens. 

if the Halbach family and the Halbach properties were and are enemy, the 
Government, by putting the issue to trial, will forever settle it and be able to 
treat the property as it pleases. If the property is not tainted, then the Goy- 
ernment has no right to it, and it should take the first step to clear is record 
with its citizens. As I said at the beginning, the issue involved is not subject 
to compromise—the property is either enemy or nonenemy—it cannot be both. 

The same principle applies to any case where the rights of a citizen were “com- 
promised” during the time of hostilities. I do not hold the Halbach case out as a 
typical one. It may be unique in all its phases, and perhaps other cases which 
would fall within the scope of these bills would not be subject to the same 
suspicions or the same charges of overreaching on the part of the Government. 
However, when we are adjusting relationships between government and citizens, 
I feel that any compromise which is effected outside of the strict bounds of the 
Trading With the Enemy Act should be subjected to the scrutiny of the court in 
order that there shall never be a suspicion that the citizen was treated unfairly. 
The Halbach case makes me suspicious of all compromises that were entered into 
under the purported cover of the Trading With the Enemy Act. 

I do not believe that it is a valid criticism of these bills that they may unsettle 
what are supposed to be settled cases. That attack on the bills merely means that 
the Government would prefer to cover up one possible wrong with another. Let 
all these compromises be examined minutely by an impartial tribunal—a court of 
the United States—if the claimant to the property so desires. But let us not have 
citizens’ property confiscated by the Government when the Government has no 
clear right thereto merely because the Government attempted to buy off the ex- 
amination which was inherent in the lawsuit which was once pending. 

I know that the Alien Property Custodian himself has a deep sense of justice 
abont the kind of siturtion that would be remedied by S. 145. I have had personal 
discussions with him which prove that he has been keenly alive and responsive to 
the injustice represented by the Halbach case in particular. 
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I take it that any hesitation on his part to recommend the kind of relief offered 
the United States citizen by 8. 145 would not deny the fundamental justice that 
8. 145 offers but would reflect his administrative concern whether doing justice 
will interfere with administrative hopes shared by us all for liquidating the Alien 
Property Custodian in a hurry. 

Administrative officers are understandably in a hurry to liquidate the problems 
of this agency after the long period in which properties have stayed in Govern- 
ment ownership and accumulated competitive disadvantages, 

But I hope that on reflection this committee and these administrators would not 
want to shed these administrative problems at the cost of shortcuts in justice to 
American citizens for the sake of administrative convenience. The problems of 
the Halbach case arose in the first place from an overriding concern for admin- 
istrative convenience at the expense of injustice to the individual citizen. The 
property was vested without justification except for administrative convenience. 

Democratic government is usually penetrated by the beginnings of dictatorship 
on the excuse of administrative necessity—that we are in such a hurry to get 
things done that we haven’t got time to do them the democratic way. 

Mussolini justified his abandonment of democracy because he made the trains 
run on schedule. I hope that on reflection we are all sufficiently concerned with 
the kind of a country we want and the relationship between American citizens 
and their Government not consciously to sacrifice justice between the United 
States Government and the United States citizen just in order to get the Alien 
Property Custodian office liquidated on schedule. 

Mr. Keenan. The case that I believe illustrates the conditions sought 
to be remedied by this bill, S. 145, is known as the Halbach case. It 
is now pending in the United States Court of Appeals for the Third 
Circuit, No, 10907, entitled “Elizabeth S. Halbach and Franklin H. 
Stafford, as trustees, versus James E. Markham, Alien Property Cus- 
todian.” 

It arises from a seizure of the stock of the General Dyestuff Corp. 2 
New York corporation, and at the time of the seizure in July of 1942, 
every share ennai in the corporation was owned by American 
citizens. The corporation itself was incorporated under the laws of the 
State of New York. The shares that were seized in July included the 
stock owned at one time by the president of the corporation, Ernest 
Halbach, amounting to 52 percent of the entire common stock. 

A trust had been erased by Mr. Halbach in favor of his wife as 
immediate beneficiary, and later his two daughters. 

The reason for the seizure of the stock under the Trading With the 
Enemy Act, of course, was not made clear. It was vested under the 
arbitrary power of the Alien Property Custodian. Already there have 
been affidavits filed in this case in the court, setting forth the facts and 
referred to in the statement, wherein Mr. Crowley, the then Alien 
Pro erty Custodian, gave us his reason for the seizure, that the stock 
of the General Aniline Co. had already been seized, and inasmuch as 
the stock of General Dye Corp, or the corporation itself had an exchu- 
sive contract for the sale of the products of General Aniline, it would 
be a matter of considerable convenience and we might as well state it 
would work out better if they just seized this stock. 

He at no time was clear in his mind that there was such legal righ‘ 
to seize it and hold it, but he believed that over a period of time the 
question of the legality of the seizure might be further determined. 

Peculiarly enough, this being commonly known as Trading With 
the Enemy Act, there are no enemies involved in this litigation that 
have ever been named or ever been known. There is no question about 
it but what Mr. Halbach was an American citizen, and is one, and that 
he was born in this country and that his mother was born in this coun- 
try, and his wife was a native-born American citizen, and, of course, 
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his two children beneficiaries were American citizens; but from the 
standpoint of alien enemy ownership, obviously that could not be 
sustained. 

There has never been any question as to the ownership of this stock. 
There is no question about how it was acquired. It was acquired with 
the money, paid $100 a share, by Mr. Halbach for every share of stock 
involved, 

Also, it is notable that Mr. Halbach at that time was a member of 
the War Production Board and was the chief consultant, I believe chief 
consultant of that Board with reference to the problems of the United 
States Government during the war with supplying of chemicals and 
the like, the subject matter of the corporation. 

Furthermore, his services were retained, and he was president of 
this corporation at that time at a salary of $100,000 a year, but they 
did not dismiss him; and he remained substantially in the same posi- 
tion, running the corporation, and they cut his salary from $100,000 
to $30,000 and later raised it to $50,000. He remained in that position. 
That continued until he brought an action provided for under the 
Federal Statutes, 9 (a), for the return of neck. at which time he was 
no longer retained. ; 

So that we have an anomalous situation of seizing an American 
citizen’s stock in a company that he had been president of for many, 
many years past, and where the only other interest in the stock was 
that of the beneficiary of his family made in the trust, where he seems 
not to have been considered an enemy alien in that he was permitted 
to have a position of high importance in the conduct of the war, and 
really proceeded in his regular function as president under another 
name. 

In addition to that, an effort was brought to bring pressure to bear 
upon him to, as we believe, to drive him out of the company and de- 
prive him of his stock. His bank accounts were tied up; his aged 
mother’s bank account was frozen; and his wife’s bank account was 
frozen. And, indeed, being a man of considerable means and income, 
he was at the mercy of the wnim of the Treasury Department as to 
whether or not he would be able to pay his grocery bills out of his 
current income. 

In addition to that, he was indicted in 1942 for a criminal violation 
of the antitrust laws of this country, particularly having to do with 
the operation of this company. 

I am going to just highlight some of these main facts, and call the 
committee’s attention to the fact that that indictment brought in 1942 
was never brought down for trial against him for a period of 10 years, 
when later on he instituted an action to open up the 9 (a), because 
that had been compromised in the interim, and indicated his deter- 
mination to continue to fight for his property. 

Then the antitrust action was brought hurriedly to trial in the 
meropolitan district of New York, in the southern district of New 
York; and interestingly enough, when it was brought into court and 
the case was tried, he appeared as.a witness, and I think he was on 
the stand for a period of a couple of weeks; subject to very severe cross- 
examination. And as a result of the trial the jury acquitted him. 
There was found to be no merit to the action of the Government. 

In addition to that, as one of the active newspapers of New York 
was constantly being fed stories from the Department of Justice, from 
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the Alien Property Custodian’s group that were then handling the 
case, he was the subject of cartoons in the paper and this was not 
denied by the Department of Justice. They complained about it and 
said it was unfortunate that there was a leak, and there was. There 
was a strong connection between the editor of the paper and the 
various assistant attorneys general in the Department of Justice, who 
at that time were handling the settlement of the compromised claim. 

Now, a suit was brought by Mr. Halbach and his trustees in the 
United States District Court of New Jersey, under 9 (a), for the 
return of his stock that had been seized. Of course, the committee 
is very familiar with the legislation, and there was an arbitrary right 
given of seizure of stock, and no os had to be given, and it 
was just taken. An application could be made to the Alien Property 
Custodian for the return of the stock. If he refused to return it, 
then an action could be brought in the district court of the United 
States. 

This action was brought, and it was brought before the statute ran, 
and as Mr. Halbach urges, because his life was being made uncom fort- 
able and unlivable in his own community. He was charged with 
being virtually an enemy alien, giving aid and comfort to Germany 
and the investigations were being conducted in his own place of busi- 
ness and in his own home, and iis wife was very ill, and she was really 
on her deathbed suffering from the uncurable disease of cancer; 
shortly thereafter she did die. 

He brought this action, and then when the case matured for hearing, 
we believe the evidence will show that, cunningly, an effort was made 
by the Department of Justice, the overzealousness of those represent- 
ing the Government, to induce him to bring about a settlement of the 
cause. 

It is our contention, Mr. Chairman, that a cause of that nature could 
not be settled, that a man was either an enemy alien or he was not. 

If the property belonged to an enemy alien or was under enemy- 
alien control or domination, or tainted as the courts have said, it 
was soornot. He could not be a little bit of a traitor, and he could not 
be some interest short of ownership under the facts of this case, and 
there was nothing to compromise it and nothing to settle. Either he 
was entitled to all of his stock that had been taken from him without 
any compensation and the offer of compensation, and which had been 
seized under this law, he was entitled to the return of it or nothing. 

But under the circumstances and under the duress or pressure of 
the occasion, a settlement was suggested, and rather a Ponzi type 
of adustment was made. In other words, Mr. Halbach’s group were 
paid a sum of money, something over half a million dollars, I think 
$557,000, all of which came from the corporation, of which they had 
the controlling interest, 52 percent. ‘That is, as we say, the way Mr. 
Ponzi used to pay back his investors a generation ago. It did not 
cost the Government any money. They paid him $557,000, and a 
stipulation was entered into, and the cause was dismissed. 

Mr. Halbach later on, or the trustees, or the representatives of the 
beneficiaries, brought this action to set aside that so-called settlement. 
It is our contention there was nothing to settle, and the stock belonged 
to him, and it all should have been returned to him. 

There was a press release given out by the Attorney General at the 
time of the so-called settlement, rather a boasting one, that they had 
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paid $557,000 or $118 a share for this stock, but it was really worth 
approximately $500 a share, between $450 and $500 a share, 

It is our contention, Mr. Chairman, that it never was the intention 
of Congress to enact legislation of this type to take money away from 
American citizens or take property away from American citizens. If 
they were traitors to their country, of course they were not entitled 
to anything. In this instance it clearly appears just how Mr. Halbach 
got his stock, just how he paid for it, with his own money, and there 
was an option that the corporation had, not an infrequent situation, 
where if he attempted to sell his stock to someone else, there would 
be an option right on the part of the corporation to have first chance 
at the purchase. 

But in this instance, before the seizure of this stock, when he did 
transfer the title and the ownership to the trustees for the benefit 
of his wife and his children, he did obtain the consent of the corpora- 
tion itself and of all of the other stockholders. So the only option on 
this stock was one that he controlled himself. But I want to bring 
out just one other instance in that regard. 

In the negotiations and, indeed, in one of the briefs filed by the 
Government, the Assistant Attorney General who had charge of this 
settlement in his discussion with Mr. Halbach said that they were in 
a position to make it impossible for him to acquire that stock. In 
other words, being temporarily in charge and having the ownership of 
the stock by virtue of the law, they could take some steps that would 
cause the corporation to exercise its option and take the stock away 
from him. 

It is quite a long story, and there is litigation involved in this cause, 
and it is still pending, but I submit that the United States Govern- 
ment never intended by any legislation to take stock away from Ameri- 
can citizens, or property away from American citizens, which no 
foreign group or no foreign government had any property right what- 
soever in, and that this business of the Government either through 
the Alien Property Custodian or otherwise attempting to make money 
for the Government at the expense of an American citizen or any other 
citizen is thoroughly unconscionable. 

All that we are asking, and all this bill would give us the right 
to do, would be to go before a United States district court judge 
and offer proof that that stock always belonged to Mr. Halbach and 
his group and his family, that he was not an enemy alien and he had 
nothing to do with enemy aliens at any time, and he was a good loyal 
citizen of his country and so were the members of his family, and that 
he had done nothing to bring about a confiscation of stock that he 
had spent the better part of his life acquiring in his own business. 

We are not asking any special bill, and we are not asking any sum 
of money be appropriated by the Congress to undo a wrong and a 
grave wrong that has been done to him, but we are merely asking, and 
this bill would give us, an opportunity and others similarly situated 
the right to go before a United States district court judge and prove 
that he was entitled to this stock. 

As for any money that had been paid to him by way of compromise 
and settlement, the court could take that into consideration ; whether 
it be tendered back would be something for the court to determine. 

Senator Dirxsen. As I understand the bill that is before us here, 
Mr, Keenan, it would confer upon a citizen a right, despite any com- 
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promise that had been made heretofore where there had been in the 
fngueee of the bill no full hearing on the merits by a court of com- 
petent jurisdiction, a chance within a year after the enactment of 
that bill to go into a court and test out the merits of the claim and the 
compromise that may have been effectuated could not be pleaded as 
a bar. 

Mr. Keenan. That is true, Mr. Chairman. In other words, this 
would be the first opportunity that he has had, where hostilities were 
not in existence, to go into a court. It is said, “Why wouldn’t he trust 
a United States district court judge at any time?” Well, we have all 
known that when the war is on and a man is accused of contact with 
the enemy or dealing with the enemy, there are pressures that exist. 

All this gives anyone is the right to go into a courtroom, after a war 
is over, and show that he has a legal right and that the property has 
been wrongfully taken from him. 

Senator Dirksen. You have been talking about one case, Mr. 
Keenan. I wonder if there are any other cases. Have you any 
familiarity with other cases that would come within the purport of 
this resolution ? 

Mr. Keenan. I have heard that there are other cases, Mr. Chairman, 
and I am not familiar with the number of them. This, of course, 
is not a private bill for the Halbach case; it is one that the Halbach 
case fits. 

Senator Dirksen. It is a general bill. 

Mr. Keenan. Yes, it is a general bill, and it doesn’t give us any 
right and doesn’t adjudicate any rights, but it merely opens up a 
courtroom, to have someone come in in a proper atmosphere. If the 
man hasn’t a case, he is before the same United States district court 
judge. 

Undoubtedly, there are many other cases. I want to state for the 
record, of course, this is no complaint against the Alien Property 
Custodian. We have brought some matters to their attention and 
there will be every attempt on the part of the Alien Property Custo- 
dian to deal fairly with al] of these cases. We have rhesr ea, in that. 

But we do think that this legislation is needed to bring about 
equity in the premises for Halbach and many, many others. 

Senator Dirxsen. Let me ask Colonel Townsend where insofar as 
his knowledge extends, whether there are others on all fours with this 
that would come within the terms of 8. 145. 

Mr. Townsenp. No, Mr. Chairman, I don’t know of any case which 
is like this in this sense, that there has been a litigation brought, a 9 (a) 
suit, and a suit has been settled by purchase of the shares. That is 
what has happened, And then a motion was made to set aside the 
settlement, and that was determined in the lower court and it is now 
on appeal. 

I don’t know of any other cases like that. Perhaps Commander 
Hayes might know. 

Mr. Hayes. Are you familiar with the case involving Frank Mason, 
who had taken from him the right to publish the memoirs of a rather 
famous German ? 

Mr. TownseEnb. I don’t know about that case. 

Mr. Hayes. I think it would fit exactly this case here. It was an 
ownership case, a question of whether or not they did not have a 
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hearing on the merits of the case, and they contended they should 
have had, and their property was taken without their having been 
given that hearing on the merits. 

Mr. ‘Townsenn. Here this bill, this case relates to a case where 
there has been a settlement made, and provides that the settlement 
shall not be pleaded as a bar. 

Mr. Hayes. This case was. settled under the same circumstances. 
I am not sure about the 9 (a) suit, but 1 know there was litigation. 

Mr. Keenan. In this case, there was an effort made by Mr. Halbach, 
the only time he met the Assistant Attorney General in charge of the 
handling of the case, he said, “I would like to discuss it,” and they 
said, “We don’t want to hear anything about the merits at all, and you 
are either here to settle the case, or to take what we will offer you, or 
not.” 

Senator Dirksen. Let the record show the presence of Senator 
Kefauver, a member of the committee. 

Senator Kerauver. Mr. Keenan, I have here the opinion of Judge 
McLaughlin in the District Court for the District of New Jersey, in 
which there is a suit brought by Mr. Halbach against the Alien Prop- 
erty Custodian, in which he decided against Mr. Halbach apparently. 

Mr. Keenan. Yes. 

Senator Kerauver. When was this decision handed down? It has 
at the top here, filed July 31, 1952. Is that when the bill was filed, or 
when the decision was filed ? 

Mr. Keenan. I didn’t argue that case, Senator, and I don’t know 
the exact date when it was given. 

Senator Keravuver. You said litigation was still pending, and has 
this decision been appealed ¢ 

Mr. Keenan. Oh, yes; the judgment of the district court in deny- 
ing the motion to reopen the case has been appealed to the Third Cir- 
cuit Court of Appeals and it is now pending, briefs have been filed by 
the Halbach group, and also by the Department of Justice. 

Senator Kerauver. If Mr. Halbach won that ease before the third 
circuit, that would in substance do what this bill would do, insofar as 
he is concerned. 

Mr. Keenan. Yes, there is no question about that, it would reinstate 
the case so that it could be heard for the first time upon its merits. 
But there are inherent difficulties, and it is a very difficult thing to fight 
the United States Government. in many instances. When there is real 
pressure, the argument could be made against Mr. Halbach, who was 
directing the matter for his daughters, he is a mature, successful 
businessman, and why did he settle? 

Well, it is one thing to ask why a man settles, and why the investi- 
gators are coming into his home and taking statements of his wife, on 
literally her deathbed, and where they tied up his bank account, not 
for a period of days or weeks, but for a period of years. 

And they are having cartoons of him in the metropolitan press. 
They are accusing him of being an alien enemy. 

Senator Keravuver. I know the accusations, or some of them, but the 
point I wanted to get at was this: I see here Mr. Halbach was trying to 
take 2 bites at the cherry, I thought the regular courses of the courts 
which has been decided against him as of this time, and the other 
through legislation doing what at least this district court has refused 
todo. It refused to set aside the settlement. 
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Mr. Keenan. The province would be quite different for the legisla- 
tive committee. I can imagine many a situation that might come be- 
fore you, your committee, where you would feel that there was a grave 
injustice had been done, and felt that if legislation of the United 
States could remedy that injustice, you would like to see that done. 

But you might at the same time be a judge on the bench and have the 
same proposal come to you, and you would be barred by the techni- 
calities of the law. That is the difference between the remedy in 
court and the remedy of this type, is before the courts we have certain 
technicalities. Weare all familiar with the strong rules in the Federal 
court that once facts have been found by a fact-finding body or judge, 
it takes a tremendous weight or impression to get the appellate court 
to reverse its views. 

When it comes to a question of what constitutes coercion on the part 
of the United States Government, or any of its agents, it could only 
do it through its agents. 

Senator Kreravuver. Before asking Congress to pass this legislation, 
do you not think we ought to wait and see what the Third Circuit 
Court is going to do with the case ? 

Mr. Keenan. Well, Mr. Halbach had his shares seized in July of 
1942, and since that time he has lost his wife and his children have 
grown up, and he is now getting along in years himself, and I would 
think that one shouldn’t be too impatient with the effort of a man to 
try to get a matter like this disposed of any way he could in an honor- 
able fashion. That is before he passes away. 

Senator Keravver. I am not criticizing Mr. Halbach, and I am 
just talking about the duty or responsibility of the committee. 

Mr. Keenan. My answer would be, and I think I know what you 
are driving at, respectfully, that maybe this is a matter for the court. 
[ am saying that it is broader than that, Senator Kefauver, saying 
that the United States Government, or any of its agencies, doesn’t need 
to rest upon technical defense to defeat just claims of its citizens. 

If the United States Government has done a wrong and a wrong 
has been done by a representative of the Department of Justice, and 
f the name means anything, the Department of Justice should be 
more anxious than anyone else to right a wrong. The Attorney Gen- 
eral of the United States is supposed to represent the taxpayers, and 
all of the citizens of this country. That is besides representing the 
Alien Property Custodian. 

Senator Kerauver. Are you the attorney in this case, Mr. Keenan? 

Mr. Keenan. Yes; I am. I have a statement, Senator Kefauver, 
which sets it out. 

Senator Kerauver. I know you are the attorney here before the 
committee, but Mr. Brocken seems to be the attorney, 

Mr. Keenan. He was, and Mr. Brocken became ill, and I substi- 
tuted for him. 

Senator Kerauver. Have you taken over the case in the Third Cir- 
cuit Court ? 

Mr. Keenan. Yes, I have. 

Senator Krrauver. When will that case be decided ? 

Mr. Keenan. I imagine it will be up for hearing sometime in the 
fall. The briefs have been filed by both the Government and our- 
selves, and we are ready to argue it, but there is this inherent difficulty, 
Senator Kefauver, that here all this bill provides is an opportunity in 
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this instance for example, for a man to go in and have his case heard 
on the merits in an atmosphere free from the prejudices that we all 
know exist in time of hostilities and war, especially, and I don’t know 
how many other facts there are, but I would imagine that anyone 
would be hard put to find examples of where the United States Gov- 
ernment, or any branch of it, dared to go as far as they did in this 
case, to dispossess an upright American citizen who had been guilty 
of no crime of any sort, and who was a patriotic American citizen, 
and taking property away from him, and then give part of it back, 
and give him some money for it out of his own corporation, and pay 
him back some of his own money for it. I think that that is the 
difficulty in finding many cases, and it is a very raw example. 

Senator Keravuver. Under this bill, Mr. Keenan, it would not make 
any difference whether there had been coercion or anything else. If 
a person under section 9 (a) of the Trading With the Enemy Act, his 
property was seized or vested in the Alien Property Custodian and 
then later on he brought a suit, then he would automatically be en- 
titled to have any agreement set aside that he had made, whether there 
was coercion or misrepresentation or anything else. 

Mr. Keenan. Well, I assume that we wouldn’t expect men that 
have had property of any consequence, to be in the idiotic position 
of going to court unless they have got something very serious to talk 
about. When they go in and set aside a settlement, it is a very rare 
situation. I am free to admit that. But I say it is very rare that 
you find situations where thoroughly indefensible and outrageous 
conduct of this Government, in reference to the Halbach interests, 
occurred. 


Senator Krravuver. This is a yrane’ bill, Mr. Keenan, and the four 


things that I think have to be found under this bill for a person to 
qualify to bring suit, would be, first, that his property had been 
vested by the Alien Property Custodian. 

Senator Dirxsen. First he has to be a citizen. 

Senator Krerauver. Yes; there are five things; first, that he is a 
citizen, and, second, his property is vested by the Alien Property 
Custodian, and then he makes a settlement, and he brings a suit. If 
those things happened, just ipso facto the settlement is set aside, 
whether there is any finding of coercion, duress, or anything else. 

Mr. Keenan. It is set aside for this purpose, that the case is heard 
on its merits, yes, but all the man gets is a change to go into the United 
States district court and it might be the same judge, but under the 
conditions where he is not being subjected to the pressures. 

T notice this, and I was about to say, he would be subjected to the 
same pressures, but I notice that there is still the right to vest prop- 
erties under the Alien Property Custodian, and if my memory serves 
me, in a recent bill that was passed, he still wants the right to vest 
and take a man’s property existing in some of the branches of our 
Government, they don’t like to let go. 

Senator Keravver. The point I am trying to get at, Mr. Keenan, 
is how under this bill if this principle is applied to all property vested 
by the Alien Property Custodian, I do not see, as to any citizen of 
the United States, how the Alien Property Custodian could ever make 
any firm settlement. 

Mr. Keenan. That might be true. 
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Senator Keravuver. Because he has got to be a citizen, and his 
property is vested, and he brings a suit. Anybody can bring a suit 
whether they have anything to bring it on or not. Then if those things 
are done, why, then, automatically the settlement is set aside. 

Mr. Keenan. I would answer to that and say that I would not think 
there would be too many cases where an Alien Property Custodian 
would seize property of an American citizen. 

Senator Kerauver. Perhaps we can inquire how many cases have 
there been. 

Mr. Townsenp. I was going to mention that, Mr. Chairman. A 
moment ago you asked that very question, Mr. Chairman. 

Senator Keravuver. I do not mean of this corporation, but I mean 
since 1900, how many cases have there been of property seizure of 
American citizens? 

Mr. Townsenp. I am informed that there are at least 23 complex 
cases. 

Senator Keravuver. Twenty-three cases in which a settlement could 
be reopened under this bill. 

Mr. TownseEnp. Are there only 23 cases which have been settled ? 

Senator Keravuver. There is no criteria of duress, or misrepresenta- 
tion, or anything else in the bill. 

Mr. Naren. May I point out that there is in the bill a criterion which 
requires that the settlement be effected during a state of war. That 
would not preclude for instance a settlement of a case today. 

Senator Kerauver. We are usually at war for 2 or 3 years after 
the shooting stops, and for some reasons technically we are still at war. 
That is as far as statutory purposes are concerned; for certain pur- 
poses we are still at war. 

There has been no general treaty of peace. 

I had one other question that I wanted to ask. When do you 
think, Mr. Keenan, that there ought to be some showing before a 
settlement is set aside, that you have to show to the court or to some- 
body, that there was some measure of duress, or something other than 
the fact that he had made a settlement and now wants to get out of it? 

Mr. Kernan. In the brief filed in court in this case, meeting the 
charges that there was duress, with the man’s bank account being tied 
up so that he couldn’t pay any of his bills, a man is under indictment, 
the answer of the Department of Justice was that that was a minor 
inconvenience, and I don’t think perhaps you and I would feel perhaps 
the same way if our bank accounts were tied up. 

_Mr. Townsenp. Mr. Halbach was getting $50,000 a year at the 
time. 

Mr. Keenan. I suppose he gets that in the form of currency and 
spirits that away someplace. 

Senator Kerauver. You have set out many acts of duress that might 
convince anyone that he was not acting independently in a free and 
open settlement. 

Should there not be some criteria or some reason set forth in this 
bill before a person can qualify? So far as this is concerned, all you 
need to do is be a citizen and get the property vested, enter a suit, 
make a settlement, and then get your settlement set aside. 

Mr. Keenan. And then all you have to do is to go into a United 
States district court and show that the Government had no right to 
take your property whatsoever under the law; in other words, that 
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a great injustice was done. You must show that, because all you do 
is get a right to go into court and hear the case on the merits. It was 
never heard on the merits and we claim and we are very earnest in 
our contention that there were circumstances surrounding Mr. Hal- 
bach where he was accused of consorting with the enemy, of being 
an alien enemy, and such a thing as the impending death of a wife 
in the household is no small matter when she is being interrogated 
by investigators trying to prove that he is a traitor to his country 
when the people of the community turn their back on an individual. 
He is not a normal individual 1 would not think. I would think 
that was considerable pressure and coercion. 

I know something, Senator Kefauver, about fighting the Government 
of the United States. Where you have the Government on your side 
it is a pretty powerful ally, especially in time of war. 

Senator Keravuver. When did Mr. Halbach buy his stock at $100 a 
share? 

Senator Dirxsen. Senator Kefauver, will this take very long? 

Senator Keravuver. No. 

Senator Dirksen. Senator Chavez is here and I promised to hear 
him as close to 11 o’clock as possible. 

Mr. Keenan. The reason I want to answer accurately is he did not 
buy it all at one time. He bought it in different lots. 

Senator Keravuver. Will you put that in the record ? 

Mr. Keenan. I will. It certainly was before we entered the war. 

(The information referred to follows :) 


WasuHrneron 5, D.C., August 19, 1953. 
WAYNE H. SMITHEY, Esq., 
Professional Staff Member, Judiciary Committee of the Senate, 
Senate Office Building, Washington 25, D. C. 


Dear Mr. SMITHEY: Replying to your inquiry with reference to the complaint 
and answer, I am enclosing herewith pages 5a through 12a, inclusive, of the ap- 
pendix to appellants’ brief in the case of Elizabeth 8S. Halbach, et al. v. James B£. 
Markham, as Alien Property Custodian, defendant. 

As you will note, these pages contain copies of the complaint and the vesting 
order in which is set forth the ground for vesting” * * * that the property here 
inafter described is the property of nationals of a foreign country * * *.” Page 
10a contains the complete list of the stockholders and shows certificates 137, 138, 
and 139 in the amount of 4,725 shares owned by Blizabeth S. Halbach and F. H. 
Stafford, trustees. There is likewise enclosed pages 1la and 12a, the answer. 

Senator Kefauver also asked that a list of the shares purchased by Mr. Halbach 
be furnished, along with the time when they were acquired. I believe the follow- 
ing will contain all the information required on this point: 

1. The corporation was formed in 1925, at which time Brnest K. Halbach ac- 
quired an original holding of 500 shares in General Dyestuff Corp. As considera- 
tion for the 500 shares he turned in 200 shares of Kuttroff-Pickhardt & Co. which 
had cost him $20,000 cash and put up an additional $30,000 in cash. His original 
investment, accordingly, represented $50,000. 

2. Sometime prior to July 1, 1937, he acquired an additional 20 shares, bringing 
his holdings up to 520 shares. 

3. His holdings remained at 520 shares until 1938. As of June 8, 1938, his 
holdings were listed as 800 shares. 

4. As of May 1, 1939, his holdings were listed at 900 shares, so that he acquired 
an additional 100 shares sometime between June 8, 1938, and May 1, 1939. 

5. On August 1, 1989, General Dyestuff Corp., itself purchased the then holdings 
of D. A. Schmitz and W. P. Pickhardt, totaling 4,400 shares, of which Halbach 
purchased 1,200 shares to bring his holdings to 2,100 shares. 

Up to this time all acquisitions by Halbach were for cash ($210,000 total). The 
above shares were purchased directly from the General Dyestuff Corp. 

6. On January 3, 1904, a 50 percent stock dividend was declared (1,050 to Hal 
bach), increasing his holdings to 2,150 shares. 
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7. In December 1940 the foregoing 3,150 shares were transferred to the trust. 
Thereafter, on May 12, 1941 (after increasing capital stock), there was a further 
stock dividend of 50 percent (1,575 to the trust), bringing the total Halbach hold- 
ings up to 4,725 shares. 

I hope this will be sufficient for purposes of your record, and if, for any reason, 
there is anything further to be furnished with reference thereto, I shall be glad 
to comply with any further request. 

Sincerely, 
JoserH B. KEENAN. 

Senator Kerauver. You spoke of the Halbach group. In referring 
to the group you are talking about his family? 

Mr. Krenan. I am referring only to his family, his wife and his 
two children. 

Senator Keravver. At the time the settlement was made were there 
‘ther people not connected with the family to settle with ? 

Mr. Keenan. There were two groups. 

The Halbach’s were given $118 a share, but there was a Mrs. St. 
George in New York who owned stock in the same situation and she 
got $365 a share. She had different counsel. 

Senator Krerauver. Were the settlements made at about the same 
time ¢ 

Mr. Keenan. The St. George case, at $365 a share, and that was for I 
think about a thousand shares approximately between 800 and 1,000, 
was made after the Halbach settlement. 

Senator Kerauver. However, about the same time? 

Mr. Keenan. A little later. 

Senator Kerauver. Were the same accusations made against her? 

Mr. Kernan. They took all the stock from all the stockholders. 
They are all American citizens. There wasn’t an alien that owned a 
share of stock. They took the stock of the workmen that had been with 
the company for some time. They seized every single share of stock 
outstanding in this company no matter who owned it, but it was all 
owned by American citizens. 

Mrs. St. George was a widow of a doctor who had done some work 
for some of the directors of the company. I don’t think he had any 
connection with Halbach at all. They took that stock and seized it 
and she was able to get the return of it on a more favorable basis. 

It is not too important. She is entitled to more than she got. The 
Government made money on her. It is a rather strange thing to find 
that all Halbach made was $118 a share as president of the company, 
the man who bronght it into existence. 

Senator, if I have stated anything in answer to your questions that 
offended you in any way, I didn’t intend to. We have been friends 
for a good many vears. 

Senator Kerauver. I just did not want you to exert yourself. 

Mr. Keenan. Well, I am a lawyer and I cannot help being a pro- 
tagonist for my clients and I feel this case very deeply as an American 
citizen and a man who had something to do with the Government of 
the United States in the Department of Justice. 

I think it is an outrageous affair and I feel deeply about this case. 

Senator Dirxsen. We will suspend for a moment on S. 145 because 
Senator Chavez is here and wants to testify briefly. 

Senator Dirksen. I will ask Senator Chavez to come to the table 
in connection with his resolution. 
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STATEMENT OF HON. DENNIS CHAVEZ, A UNITED STATES SENATOR 
FROM NEW MEXICO 


Senator Cravez. Thank you, Mr. Chairman. 

Senator Dirksen. Senator, if you will indulge me for just a mo- 
ment, there has been introduced on June 27, 1953, Senate Joint Reso- 
lution 92 by the distinguished Senator from New Mexico, Senator 
Chavez. It bears docket No, 1534 on the Senate Judiciary Commit- 
tee calendar. It has been referred to the committee and reports have 
been requested from the War Claims Commission and from the At- 
torney Gendeal. 


The resolution has also been referred to this subcommittee and is 
one of a number on which we are taking testimony. 

So, Senator Chavez, we will be very delighted to hear from you and 
in connection with your remarks I will suggest that the entire text of 
the resolution be inserted just before your testimony. 

(The bill referred to follows:) 


[S. J. Res. 92, 88d Cong., 1st sess.] 


JOINT RESOLUTION To return property vested under the Trading With the Enemy Act 
as the property of Germany or German nationals, or in which they had any interest 


Resolved by the Senate and House of Representatives of the United States of 
America in Congress assembled, That, notwithstanding any existing law to the 
contrary, all property (or its net proceeds) of every character or description 
which was vested after December 7, 1941, by the Alien Property Custodian, or 
his successor, the Attorney General of the United States, under the Trading 
With the Enemy Act, as the property of Germany or of German nationals, or 
because it was believed that (a) Germany or nationals of Germany had any 
interest therein or owned or controlled the same or any portion thereof, or (b) 
that the owner thereof was acting directly or indirectly, partly or wholly, for or 
on behalf of Germany or of nationals of Germany, shall be returned to the per- 
son, firm, trust, association, or corporation who or which was the owner thereof 
at the time of such vesting, or to the legal representative or successor, as the 
case may be, of such owner, if the owner be dead or if its existence shall have 
been in anywise terminated. Increment received upon such vested property shall 
also be delivered and paid over to such owner: Provided, however, That no 
return shall be made to the East German Government or to those who reside or 
have their domicile exclusively in the Russian Zone of Occupation in Germany: 
And provided furiher, That an amount equal to 20 per centum of the aggregate 
value of such money or other property shall be retained by the Government of 
the United States as reimbursement for the administration costs and expenses 
of the Office of Alien Property ; and no money or other property shall be returned 
unless the person entitled thereto under the terms of this resolution files a 
written consent to such 20 per centum retention. 

Sec. 2. Funds appropriated by the Congress and allocated by the Mutual Secu- 
rity Agency for the Western German Government shall be decreased by the value 
of the above-described property: Provided, however, That such decrease shall 
not exceed in the aggregate the sum of $250,000,000; and moneys equaling the 
amount of such decrease shall be transferred to the War Claims Fund to be 
administered under the provisions of the War Claims Act of 1948. 


Senator Cuavez. On June 27, Mr. Chairman, I introduced Senate 
Joint Resolution 92. The purpose of the resolution in my considera- 
tion and opinion is strictly American and in keeping with the Depart- 
ment of Justice. 

I believe that the Department of Justice should be what the Depart- 
ment is, a Department of Justice. I understand, of course, that when 
we are at war with an alien country it is absolutely necessary to take 
over alien property whether that property be private property or 
governmental property. 
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However, after the shooting is over it appears to me that it is Amer- 
ican justice to return that property to the owners. 

It happens that most of the property that the Alien Property 
Custodian has seized from Germany is private property and I do 
not believe that it is fair that we should make private individuals, 
or corporations, or companies, pay for the sins of a nation. That 
property should be returned. ; 

Since I introduced the resolution I have had several communications 
from even Germans whose property has been taken away, from them, 
and from local law firms in the city of Washington and New York 
approving of the proposal. 

The bill is short and all it does is provide for the turning over of 
this property to the Germans. 

There is another problem involved in this resolution. It happens 
that I was a sponsor for the War Claims Commission creation and 
I feel that those claims should be paid. Under present law the War 
Claims Commission can only pay claims if the Alien Property 
Custodian furnishes the funds to pay the claims. I propose in Senate 
Joint Resolution 92 that after the property is turned over to the Ger- 
man owners, out of the moneys that we advance under MSA, so 
much be withheld by the Federal Government and turned over to 
the War Claims Commission to pay those claims. 

Up to now since the stopping of the shooting in Germany we have 
sent for rehabilitation purposes of industry, of humans, and of the 
government, a little better than $3 billion. The alien property now 
under the control of the United States amounts to about $384 million. 
That would be turned over and of the money to be advanced in the 
future for rehabilitation purposes, we will withhold so much to be 
turned over to the War Claims Commission in order to take care of the 
war claims. 

As it is now, due to the litigation such as has been discussed hereto- 
fore—that takes time, a long time—it is impossible for the Alien Prop- 
erty Custodian accountancy to have the funds necessary to meet those 
war claims. 

That is all there is to the bill, Mr. Chairman. 

Senator Dirksen. Senator Chavez, let me see if I understand. 

Your bill is to provide that all the property which was vested after 
December 7, 1941, meaning German property, would be returned to 
the claimants or the owners. 

Senator CuAvez. That is right. 

Senator Dirksen. I presume, without actually finding the language 
there, that in the case of property that had been reduced to money, 
the money equivalent would be returned to the owners; is that correct? 

Senator Cuavez. That is correct. 

Senator Dirksen. And that any increments on the property would 
also be returned to them, rents, profits, dividends, and so forth? 

Senator Cuavez. Yes. I tried to get the legislative clerk to prepare 
this p simple and understandable language so anyone would under- 
stand it. 

Senator Dirksen. There would be three limitations. 

The first one is that in the case of property belonging to a person 
in the East German or oceupied zone that property would not be 
returned ? 
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Senator Cuavez. You will note on page 2, line 10, a proviso: 


Provided, however, That no return shall be made to the East German Govern. 
ment or to those who reside or have their domicile exclusively in the Russian 
Zone of occupation in Germany. 

Senator Dirksen. The theory there is that it would be jeopardized 
by possibly falling in Soviet hands? 

Senator Cuavez. Yes; that is right. 

Senator Dirxsen. The second part is that 20 percent of the value 
would be value for the administrative out-of-pocket cost to the Amer- 
ican Government? 

Senator Cuavez. That is right. 

Senator Dirxsen. Finally, I see under section 2 that there would 
be a diminution of the amount that would be made available to the 
Government of the Federal Republic of West Germany, but not to 
exceed $250 million. 

Senator Cuavez. That is right. 

That $250 million would take care of paying back to the Alien 
Property Custodian the amount that they have advanced the War 
Claims Commission and take care of the existing war claims that 
have not been paid. 

Senator Dirxsen. I have on occasion been puzzled a little over the 
philosophy of the Alien Property Act in World War I and the 
revised act as it applied in World War II. I have discussed it very 
freely with the staff and I have asked them also to prepare some 
memoranda, which they did. 

The theory in World War I was that we exercised only custodian- 
ship on the theory that when hostilities were over the property would 
be returned. 

In World War II, however, we asserted ownership and the right to 
reduce the property to cash and to confiscate it. 

Senator Cravez. In this instance we are reducing it to cash and 
turning some of it over to the War Claims Commission to pay the war 
claims of American ex-servicemen, whether they were in Germany or 
with the Japanese in the Pacific. 

I have a letter here, Mr. Chairman, that I would like to submit 
to the committee for its consideration and attention. It is signed by 
a Mr. Henry F. Butler—he is in the Investment Building in Wash- 
ington—and has reference to Senate Joint Resolution 92, in which he 
is in complete agreement with the philosophy of the proposal. 

I would like to insert that in the record if you will. 

I also have a letter from Chemo Techno, someplace in ee 
written on the 8th of July 1953 by a gentleman by the name of H. 
Basler, president of this particular concern. 

It appears that he favors the proposed legislation and would be a 
beneficiary under the legislation because they have some of his 
property. 

Senator Dmxsen. Would you care to have these letters inserted 
along with your remarks? 

Senator Cuavez. Yes; I do, 

Senator Drrxsen. There is submitted then without objection for 
the record a letter from Henry F. Butler of the law offices of Butler, 
Tausig, Brown & Stevenson, Investment Building, 1511 K Street NW., 
in support of Senate Joint Resolution 92. 
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The Cuarrman. This is Chemo Techno Co. of Munich and gives 
the address of Munich, Germany. 

Senator Cuavez. It is self-explanatory and expresses very well 
what I have in mind. 

Senator Dirksen. Let me insert at this time also a letter signed by 
Mr. H. Basler of the Chemo Techno Co. in Munich, dated July 8, 1953. 

(The letters referred to follow :) 


WASHINGTON, D. C., July 1, 1958. 
Re Senate Joint Resolution 92. 


Hon. DENNIS CHAVEZ, 
Senate Office Building, 
Washington, D. C. 

DeaR SENATOR CHAVEZ: I have read with interest and approval Senate Joint 
Resolution 92 introduced by you on June 27 and your remarks in the Senate 
advocating the return of 80 percent of vested properties to citizens of West 
Germany. 

Since before our entry into World War II, I have opposed the policy of con- 
fiscation of private enemy property to pay for a public world war. I concur in 
your thought that enemy property within the United States should be blocked and 
when appropriate, vested in time of war both to prevent its use against this 
country and also to give us the benefit of its use in prosecuting such war, but I 
further concur in your thought that following the end of hostilities so much of 
such property as constitutes private property should be returned to former owners. 
We could, of course, place safeguards around such poliey to prevent the return of 
vested property to those who continue to be our actual enemies—such as persons 
behind the Iron Curtain today. 

In my opinion, your joint resolution should be amended to include return of 
property to Japanese nationals, as well as West German nationals. It seems to 
me all of your comments are equally pertinent to our neighbors in the Pacific, and 
that we need their friendly cooperation on our defense perimiter in the Pacific 
as much as we need the friendly cooperation of West Germans in Europe. 

If hearings are to be held on your joint resolution, and if I can be of some 
assistance in supporting it, I would be glad to have an opportunity to appear. 

Sincerely yours, 
Henry F’. Butier. 


CHEMO TECHNO Co., 
Munich, Germany, July 8, 1953. 
To Senator DENNIS CHAVEZ, 
Democrat, New Mewico, 
Washington, D. C., United States of America. 

Dear Str: In the New York Herald Tribune, Paris edition of June 29, I had 
the great pleasure of reading some extracts of your speech on Geran property 
still held 8 years after the end of hostilities. 

Let me congratulate you on your speech. It is surely ridiculous and against 
every commonsense to retain such property when, at the same time, tremendous 
amounts of money are being spent on so-called psychological warfare with the 
aim of getting friends and keeping them. 

If it would only be a matter of so-called State property or property like that of 
the I. G. Farben, there could be an argument in this, but outside of big property 
also property of small people is being held and retained, and, the worst of this 
being of people that gave fundamental proof of their friendly attitude toward 
the course of democracy during the era of the “Third Reich.” My personal case 
gives such proof, and I can assure you it is typical for thousands of others. 

I have granted patents in the United States which I took before the war. Ac- 
cording to the Hague Convention of 1908 such private property should be safe 
from confiscation anyway. 

We understand in Europe the confiscation of property by the bolshevistic regime 
or similar regimes. However, in so-called capitalistic countries the fundamental 
principle should be the safeguarding of private property as such. 

In my case I have notified the Custodian of so-called alien property some 
years ago and given him authentic proof that Iam a victim of the Nazi regime. 

Despite this very fact and despite the fact that, if I remember well, the London 
Convention explicitly told that such property was to be refunded, nothing has 
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happened in the meantime outside a simple notification that my steps which 
have been taken through my patent attorney in the States are on file for further 
consideration. Meanwhile the patents are getting old and are expiring with al) 
the consequences. This is an absolute wrongdoing, illogical, and unmoral. 

I and my friends do not need to be told the story about democracy, but if there 
can be no justice, there should, at least, be commonsense, and I am pleased to 
find you a Senator to dig up these cases and hope you will be successful. 

I remain, dear sir, 

Yours very truly, 
H. Bastier, President. 

Senator Cuavez. Let me emphasize this: I have been the beneficiary 
of the best there is in America—opportunity and fair play. I think 
the greatest characteristic of America is the sense of fair play. It is 
all right to say we are great Democrats and great Republicans, but 
it is greater yet to bea real American. 

I do not feel that it is fair or just to take away private property 
when it is all over and make one responsible for the sins, if there are 
any, of the alien government. I think we should turn these things 
over to those people. We have been at peace with them. We have been 
helping them to the extent of practically $4 billion. If that is the 
case, if you mean what you say, if you believe in freedom, then it is 
only fair that we pay a little attention to the name of a Department 
that is handling this, the Department of Justice. There should be 
justice and American fair play in this instance. 

I thank the committee for their attention. I know they will con- 
sider the proposition at the proper time. 

Senator Drr«sen. In connection with your remarks, Senator 
Chavez, I think for the purposes of the record, and certainly this 
record will be examined a long time, and should therefore develop, 
God forbid, any hostilities, it will be there to go back to. Con- 
sequently this somewhat philosophical memorandum with a good 
many facts in its developed by the staff at my suggestion, I think ought 
to be inserted in the record and I am going to ask them to revise it 
and bring it up to date. Then in connection therewith I think also 
a chronological explanation and development of this whole case in 
the interest of general information would be useful. 

(The materials referred to follow :) 


MEMORANDUMS 
May 8, 1953. 


Re complete liquidation of the Office of Alien Property. 


This memorandum contemplates the complete return of all vested property 
and consequent liquidation of the Office of Alien Property. It contemplates the 
immediate satisfaction of all pending war claims against the property and liqui- 
dation of the War Claims Commission. This action will bring our poliey of 
handling vested property in line with our overall policy. All can be accom- 
plished by transferring MSA or other funds in the amount of $250 million ear- 
marked for Germany and/or Japan to build goodwill, ete., and using such funds 
to pay war claims and reimburse OAP for advances made thereby placing OAP 
in a position to make complete returns. 

Since the end of actual war with Germany and to June 30, 1951, this Govern- 
ment has poured $3,251,829,178 to rebuild and rehabilitate Germany, and build 
goodwill in that country in line with our recognition that Germany must be 
made an ally and bulwark against Soviet Russia. 

Since 1946, our Government has even seized the property of American citizens 
because of so-called enemy taint. Few people realize that until a few weeks ago 
the Office of Alien Property was seizing and confiscating for our use preceeds of 
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social security, life insurance, trust estates, etc., all the property of deceased 
American citizens whose heirs are nationals of Germany. There have been 
cases where the proceeds of life insurance, social security, etc., left by deceased 
American soldiers were seized because those veterans had one heir, a mother, 
in Germany. 

This never-before-adopted policy in the United States has succeeded in alien- 
ating more real sound German and American citizens of German descent than 
any other act performed by our Government. It has furthermore been incon- 
sistent with our overall policy toward Germany, undertaken after our representa- 
tives seemed to awaken to the fact that Soviet Russia was intent on world 
conquest. 

According to the annual report of OAP, the total value of the net equity 
vested, with number of vesting orders which had been issued between March 
11, 1942, and June 30, 1951, was $384,869,000. Compare this with the $3,251,- 
829,178 poured into Germany to build goodwill in Germany. We have been 
giving with the right hand and taking with the left. By our action we may 
have created more illwill than goodwill created by the giving of billions. 

Of the $384,869,000 confiscated in vested property we have expended almost 
$40 million in administration, and $900,000 per year administering the war-claims 
fund, which receives proceeds realized by OAP from vested property. 

The War Claims Commission claims it is out of funds. The OAP claims it 
cannot now advance more. The OAP is hopelessly entangled in litigation. It is 
generally conceded that the prospect of finally closing out OAP is almost hopeless. 
Various legislative proposals have been made involving legislation. Many of these 
would require additional expenditures and litigation. Delay will be added to 
delay and we will repeat the unbelievable experience of World War I by con- 
tinuing to administer certain funds seized during that war until the 35th year 
after the World War I armistice was signed. 


PROPOSAL 


This Government should reverse its position now, return all of the property 
still in its hands which has been seized—taken from our former enemies, make 
provision for those whose property has been seized and disposed of, and really 
build favor, not only in Germany and Japan but among the millions of 
Americans of German descent in this country (as has been done in relation to 
Italy). 

Thus we could say that we were acting as a mere custodian; that the efforts 
to make a vassal state out of Germany were at least ill-advised on our part; that 
the actual expenditures for the continuation of this so-called administration of 
alien property, war claims, ete., would be saved. 

Precedent establishes a deduction of 20 percent for custodial charges. This 
charge was justified because we were holding the funds to preclude their use 
against us in wartime. 

We could have, and we still can pay off all of the war claims, return all funds 
sequestered, including all of the vested enterprises and property, by the simple 
expedient of enacting legislation to tnat effect. This could follow the precedents 
already established following our dealing with Germany after World War I, and 
the precedent after World War II in returning property taken from Italian 
enemies. 

All this could be done by the simple expedient of deducting an amount, not to 
exceed $250 million from funds contemplated to be expended by the Mutual 
Security Agency. These funds could be made available to the War Claims Com- 
mission, and would be much more than ample to pay the existing war claims and 
return to the Office of Alien Property the $155 million advanced for the payment 
of war claims under the War Claims Act of 1948. 

This proposal would serve to eliminate the Office of Alien Property and its 
gravy train; pay off all war claims immediately; return inequitably seized prop- 
erty to American citizens; and at the same time actually create in the minds of 
Germans, Japanese, and American citizens of German descent, knowledge of the 
fact that we are sincere in our desire to rehabilitate them and place them on our 
side in this world conflict against communism. 


Epwarp A. Hayss, Chief Counsel. 
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UNITED STATES POLICY IN THE TREATMENT OF ENEMY PROPERTY 
THE TRADING WITH THE ENEMY ACT DURING WORLD WAR I 


The Trading With the Enemy Act of October 6, 1917 (40 Stat. 411) was an 
exercise of che wir powers of Congress set forth in article I, section 8, of the 
Constitution, including the power to make war and to enact the laws necessary to 
make war. The act was a codification of the rules pertaining to enemy property 
and transactions with enemies which had been followed under common law and 
statute in previous wars. 

In its original form the act was a relatively concise statute of 19 sections. 
Its narrow definition of “enemy” included the Government of any country with 
which the United States is at war, corporations organized under the laws of 
any such country, individuals resident in enemy or enemy-occupied territory 
or engaged in business in such territory, and any citizen of an enemy country 
wherever resident if the President by proclamation declared him an enemy. 
The act authorized the seizure of their property located in the United States 
and for the administration of the seized property pending whatever disposition 
Congress would later direct. Most importantly it provided in section 9 (a) for 
a remedy whereby a person not an enemy, whose property had been erroneously 
seized, could bring a suit in the Federal! courts to obtain a return of his property, 

Within a year from its enactment, the act began to undergo the process of 
amendment which has since changed it into an extremely complicated statute 
of seme 39 sections, with additional indirect amendments of equal complexity. 
The first series of amendments merely increased the Custodian’s authority to 
administer and liquidate the vested property. After 1920, however, the amend- 
ments principally related to disposition of the vested property, beginning with 
the joint resolution terminating the First World War, which directed that the 
property be held as security for Germany’s payment of American war claims. 
In 1923, an amendment—the Winslow Act—provided for return of vested prop 
erty up to $10,000 in value to its former owners, and for return of income on 
vested property up to the same amount. In 1928, the Settlement of War Claims 
Act provided for the return of all vested property up to 80 percent of its value, 
and directed that the remaining 20 percent be paid into the Treasury to be held 
as a special account for the payment of the war damage awards of the Mixed 
Claims Commission. 

In 1934, the process of return of vested property was halted by enactment of 
the Harrison resolution which prohibited payments to Germans so long as 
Germany defaulted on her war debt. This substantially ended the enactment of 
amendments relating to World War I. 


THE TRADING WITH THE ENEMY ACT DURING WORLD WAR IIL 


At the outbreak of war in December 1941 there was in existence a Trading 
With the Enemy Act consisting of 30 sections, nearly all of which had some 
relationship not only to the seizure and control of enemy property, but also to the 
program of return of that property which followed World WarI. Congressional 
consideration of the act in December 1941 resulted in the amendment of section 
5 (b) of the act by passage of the First War Powers Act of 1941. 

This exceedingly important amendment provided the basis for World War II 
vesting action, and raised complicated legal problems which formed the basis 
of the principal litigation during the war. The amended subsection not only 
broadened the authority in the old act to control enemy and foreign property in 
time of war, but, in addition, it authorized the vesting of “* * * any property 
or interest of any foreign country or national thereof * * *,” to be “* * * held, 
used, administered, liquidated, sold, or otherwise dealt with in the interest of 
and for the benefit of the United States * * *.” 

In 1946, section 32 was added to the act to provide for administrative return 
of vested preperty to technical enemies. Under it, citizens of friendly countries 
who are enemies under section 2 of the act solely because of their residence in 
enemy-occupied territory, as well as enemy citizens who had been persecuted for 
political, racial, or religious reasons, could have their former property returned 
to them. Section 32 provided, however, that such property could be returned 
only if the return was found to be in the interest of the United States. 

In 1946, Congress also added section 34 to the act, further disposing of the 
vested property, by providing for satisfaction of claims of American creditors 
against the former owners. In 1947, section 32 was amended to authorize the 
return of vested property to Italian nationals as part of a general settlement 
aimed at the economic rehabilitation of Italy. Finally, by the War Claims Act 
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of 1948, Congress added section 39 to the Trading With the Enemy Act, which 
states that there shall be no return of German and ».apanese property and that 
no compensation shall be paid tor such property. Section 39 also provides that 
the net proceeds remaining upon completion of the administration, liquidation, 
and disposition of vested German and Japanese property shall be covered into 
the Treasury for the benefit of the war-claims fund from which American service- 
men would be compensated for hardships, etc., suffered in enemy prison camps and 
religious organizations would be compensated for property damage caused by 
enemy aggression. These war claims are presently administered by the War 
Claims Commission. 


THE OFFICE OF ALIEN PROPERTY CUSTODIAN AND THE OFFICE OF ALIEN PROPERTY 


Pursuant to the provisions of the Trading With the Enemy Act, the President, 
on March 11, 1942, by Executive Order 9095, established the Office of Alien 
Property Custodian, and authorized the Custodian to vest in himself any property 
or interest therein of any foreign country or national. 

The Office of Alien Property Custodian was from that date until October 16, 
1946, responsible for the administration of the Trading With the Enemy Act. 
From March 11, 1942, until March 27, 1944, the Office was headed by Leo T. Crow- 
ley. James E. Markham succeeded Mr. Crowley as Custodian and served until 
October 15, 1946. 

During October 1946, the Office of Alien Property Custodian was abolished 
and its functions and property were transferred to the Office of Alien Property 
on October 15 of that year. 

On June 1, 1947, the Office of Alien Property was designated as a division of 
the Department of Justice with the director of the Office holding the title of 
Assistant Attorney General. The administration of the Trading With the 
Enemy Act has since been carried out by that Office under the direct super- 
vision and control of the Attorney General of the United States. 

Donald C. Cook was appointed a director of the Office of Alien Property 
with the title of Assistant Attorney General on October 15, 1946. He served 
until June 1, 1947. Mr. Cook was succeeded by David L. Bazelon who resigned 
October 31, 1949. Harold L. Baynton then served as acting director and director 
until October 1951, being succeeded by Dr. Rowland F. Kirks. 

On February 11, 1953, Dr. Kirks resigned to return as dean of the School of 
Law, National University, Washington, D. C. The first and present director 
under the Republican administration is Mr. Dallas S. Townsend, prominent New 
York attorney. 


VESTING POLICY OF THE OFFICE OF ALIEN PROPERTY CUSTODIAN AND THE OFFICE OF 
ALIEN PROPERTY 


Wartime vesting policy, March 11, 1942, to June 8, 1945 

As early as the year 1940, the United States Government took steps to im- 
mobilize or “freeze” assets in the United States owned by nationals of foreign 
countries in order to prevent their use by Nazi Germany. To accomplish such 
purposes, Executive Order 8389 applicable to Norway and Denmark, was issued 
by President Franklin D. Roosevelt on April 10, 1940, under the authority of 
the Trading With the Enemy Act. The Secretary of the Treasury Henry 
Morgenthau, Jr., was designated to administer the order. Thereafter, as addi- 
tional countries were invaded by Germany, the Executive order was amended to 
apply to those countries. On June 14, 1941, Germany and Japan were added to 
the freezing program. 

With the passage of the First War Powers Act of December 1941, Congress 
granted the President wide powers including authority to vest the property of 
foreign nationals, and, as a result thereof, President Franklin D. Roosevelt 
delegated his authority to vest property to the Alien Property Custodian by 
Executive Order 9095 dated March 11, 1942. 

To settle a conflict which then arose as to the authority of the Alien Property 
Custodian under Executive Order 9095 and the Secretary of the Treasury under 
Executive Order 8389, it was proposed to the President that Executive Order 
9095 be revised to distinguish clearly between the types of property to be vested 
and types to merely remain frozen, 

On July 6, 1942, the President issued Executive Order 9193 which defined in 
detail the powers and duties of the Alien Property Custodian and the separation 
of authority between the Custodian and Secretary of the Treasury, in the field 
of foreign and enemy-owned property. 
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Under this order the Alien Property Custodian was given authority’ to direct, 
manage, supervise, control, and vest the following properties: 

1. Any business enterprise within the United States which is a national of a 
designated enemy country. 

2. Any other property within the United States owned or controlled by a 
designated enemy country or national thereof, not including in such other prop- 
erty, however, cash, bullion, moneys, currencies, deposits, credits, credit instru- 
ments, foreign exchange, and securities except to the extent that the Alien Prop- 
erty Custodian determines that such cash, bullion, moneys, currencies, deposits, 
credits, credit instruments, foreign exchange, and securities are necessary for 
the maintenance or safeguarding of other property belonging to the same 
designated enemy country or the same national thereof. [Italic supplied,} 

3. Patents, patent applications, trade-marks, etc., in which any foreign country 
or national thereof has any interest. 

4. Any ship or vessel or interest therein, in which any foreign country or 
national thereof has any interest. 

5. Any property of any nature whatsoever which is in the process of admin- 
istration by any person acting under judicial supervision or which is in partition, 
libel, condemnation, or other similar proceedings and which is payable or deliver- 
able to, or claimed by, a designated enemy country or national thereof. 

It is important to note that this order withheld from the Custodian the author- 
ity to vest all “cash and securities,” and that these remained under the blocking 
controls of the Treasury Department under Executive Order 8389 as amended. 

The reason for this distinction is well phrased in the first annual report of 
the Alien Property Custodian submitted June 30, 1948, to the President and 
Congress by Mr. Leo T. Crowley. In the report Mr. Crowley stated: 

“Wartime control over enemy-owned property serves the double purpose of 
eliminating any benefit to the enemy from these assets and of making available 
productive enterprises and strategic materials to promote our own war effort. 
In addition, wartime control is essential to prevent property from becoming 
derelict. 

“In contrast with the method of handling enemy property that was followed 
during the war, a distinction has been drawn this time between two broad classes 
of property. Cash, and investment securities not involving control over specific 
productive assets, have been placed within the jurisdiction of the Treasury 
Department. Other types of property, particularly productive assets, which 
must not only be kept from the enemy but which also must be positively con- 
trolled if they are to continue as parts of our economic system, have been placed 
under jurisdiction of the Office of Alien Property Custodian.” 

This distinction in policy was further discussed in the annual report of the 
Alien Property Custodian for the year ending June 30, 1944, in which the then 
Custodian James E. Markham stated: 

“There are two main types of possible objectives of the control of enemy prop- 
erty in the United States in time of war. Wartime objectives, which include 
the exploitation to the full of all enemy property in this country in the interest 
of the United States for the duration of the war; and postwar objectives, which 
involve the disposition of this property or its proceeds after the war. 

“The wartime objectives are of immediate relevance to the Office of Alien 
Property Custodian; their attainment has been the goal of this Office since its 
establishment. Property has been brought under the control of the Custodian, 
managed, and disposed of, always in an endeavor to make the maximum contri- 
bution to the prosecution of the war. A more detailed discussion of the war- 
time objectives occurs in the annual report of the Office of Alien Property Cus- 
todian, March 11, 1942, to June 30, 1948 (pp. 12-14). 

“The postwar objectives involve an undecided question of national policy 
which is within the competence of the Congress and not of the Custodian. After 
the last war the bulk of the proceeds of the sale of the property which had been 
seized by the then Alien Property Custodian was returned to its former owners. 
This precedent conceivably might be followed. There is also the possibility that 
the property (or its proceeds) will be retained. Legislation has already been 
introduced into Congress by various Members of both Houses proposing that 
the property vested from nationals of enemy countries by the present Custodian 
should not be returned. Although the issue is not one for him to decide, the Cus- 
todian has had to reckon with both possibilities. 

“An additional postwar objective of the Custodian concerns primarily vested 
patents and patent contracts. The Custodian attempts to seek out any restric- 
tive holds which foreign-owned patents may have on American industry and, 
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«vith the aid of other agencies of the Government, to break them wherever they 
are found, by whatever means may be available. 

“The alternative objectives suggest different vesting policies. If the property 
is to be returned it would seem, from thé point of view of postwar objectives, 
that the Custodian would do well to avoid vesting wherever possible ; for he would 

ave to divest himself of the property before long. If, on the other hand, the 

enemy property is not to be returned, the Custodian should vest all such prop- 
erty under his jurisdiction in order to bring it under the control of the Govern- 
ment. 

“The dilemma has not proved too serious. The Custodian has found that 
the vesting of all enemy property in this country which should be vested in 
der to attain the first type of objectives—the wartime objectives—has meant 
the vesting of the bulk of the property under his jurisdiction. It has been his 
policy, broadly speaking, to vest only those types of property where vesting may 
contribute to the attainment of wartime objectives. Accordingly he has not 

rdinarily vested such property as mortgages, life insurance, and accounts owed 

to nationals of enemy countries, categories of enemy property which are quan- 
titatively of secondary importance. If enemy property is not returned, this 
property can be vested later.” 

Under the authority and policy heretofore described, the Office of Alien Prop 
erty Custodian from March 11, 1942, to June 30, 1945, had acquired an estimated 
net equity in vested property of $208,723,000 as of the dates of vesting. 

Che Office of Alien Property Custodian by reason of the vestings became major- 

ity stockholder of corporations engaged in the production of dyestuffs, cameras, 
machinery, pharmaceuticals, alcoholic beverages, potash, scientific instruments, 
te. It controlled mining companies, dairies, wholesale houses, retail stores, 
banks, and insurance companies. The Office became the holder of the largest 
patent pool in the United States and held as owner the business places, resi- 
dences, and farms of persons classified as enemies under the Trading With the 
Enemy Act, 


Vorgenthau plan 


Senate Document No. 123 of the 81st Congress, entitled “A Decade of American 
Foreign Policy, 1941-49,” reports, on page 502 thereof, the “Morgenthau plan, 
1943." The plan, under the caption “Restitution and Reparation,” provided: 

“Reparations in the form of future payments and deliveries should not be 
lemanded. Restitution and reparation shall be effected by the transfer of exist- 
ing German resources and territories, e. g.— 

(a) By restitution of property looted by the Germans in territories occupied 
by them; 

(bv) By transfer of German territory and German private rights in industrial 
property situated in such territory to invaded countries and the international 
organization under the program of partition ; 

c) By the removal and distribution among devastated countries of indus- 
trial plants and equipment situated within the international zone and the north 
and south German states delimited in the section on partition; 

‘(d) By forced German labor outside Germany; and 

(e) By confiscation of all German assets of any character whatsoever outside 
ot Germany.” 

‘he publication states that the Morgenthau plan was taken to Quebec by 
President Roosevelt and Mr. Morgenthau in August 1948 and there provisional]; 

proved by President Roosevelt and Prime Minister Churchill. The plan was 
never adopted as the policy of the United States nor issued as an official docu- 
ment of the United States. 

\s shown hereinafter, Mr. Morgenthau was instrumental in making that part 


of his plan concerning German external assets the since-followed policy. 


WAR VESTING POLICY OF THE OFFICE OF ALIEN PROPERTY AND THE DECISION TO 
SEIZE AND CONFISCATE ALL GERMAN AND JAPANESE EXTERNAL ASSETS AS REPA- 
RATIONS 


rhe division of authority between the Alien Property Custodian and the Secre- 
ry of the Treasury, Henry Morgenthau, Jr., remained the same with respect 
to the types of property to be vested and the types to be “frozen” until June 8, 
1945, when jurisdiction to vest “cash and securities” owned by Germany or Japan 
or its nationals was for the first time granted the Alien Property Custodian. 


$8158—53———17 
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This change of policy from restricted wartime vesting to a postwar objective 
of reparations on the part of the Alien Property Custodian was brought about 
by a joint memorandum submitted to the President dated May 30, 1945, whic 
read as follows: 

May 30, 1945 
Memorandum for the President: 

Under Executive Order No. 9198 of July 6, 1942, control of dollar balances, 
securities, and other liquid assets of the enemy countries and their nationals 
was conferred upon the Treasury, while the Office of Alien Property Custodian 
was directed to deal with enemy-owned property requiring active management 
The order provides, however, that if the Treasury should decide to vest any 
property, it shall be vested in, and dealt with by, the Custodian upon the terms 
directed by the Treasury. Since the allocation of functions between the two 
agencies, the Treasury has not vested any property but has relied on its blocking 
controls, while the Custodian has followed a program of vesting. 

We are agreed that the national interest requires the complete eliminatio: 
of existing German and Japanese interests in property in the United States. If 
you approve, we are ready to join in a coordinated program under which all 
German and Japanese property will be vested and will be converted into cash as 
soon as practicable. It is proposed that exclusive authority to vest such prop- 
erty and to direct the terms under which it thereafter should be dealt with be 
conferred upon the Custodian by an amendment of Executive Order No. 9198 
The Treasury will continue to be responsible for developing overall procedures 
to insure that enemy assets held in the names of nationals of liberated or neutra 
countries will not be released under unfreezing programs. 

All proceeds of vested property will for the present continue to be held in 
special accounts in the Treasury of the United States. Although we believe 
that a governmental decision with respect to the final disposition of the funds 
should be deferred, we feel that American creditors who have claims against 
any person whose property in this country has been vested should be paid on an 
equitable basis, to the extent the vested assets of their debtor permit. The 
expenses of the Alien Property Custodian’s Office will continue to be paid out 
of vested property and its proceeds. We are fully agreed that plans for ulti- 


mate disposition of the funds realized from vested German and Japanese prop 
erty should make no provision for any return or compensation, direct or indirect, 
by the United States to the former owners. Subject to your concurrence, it is 
our intention to present these views to Congress in conjunction with legislation 
which will aid in effectuating the program. 

If you agree with the program, it is requested that you sign the attached 
amendment to Executive Order No. 9193. 


{s] Joserpn C. Grew, 
Acting Secretary of State. 
[s] H. MorGenrHau, Jr., 
Secretary of Treasury. 
{s] JAmes E. MARKHAM, 
Alien Property Custodian. 


On June 8, 1945, the President signed Executive Order 9567 which delegated 
to the Alien Property Custodian the authority to vest all German and Japanese 
assets in the United States and the Office of Alien Property Custodian and its 
successor the Office of Alien Property, have since proceeded to vest regardless 
of types of property. 

In a statement filed with this subcommittee after his public appearance on 
February 20, 1945, Paul V. Myron, Deputy Director, Office of Alien Property 
and Acting Director, stated: “This governmental decision to vest all German 
assets in the United States was apparently a part of the overall Allied decision 
that the enemy country must pay in reparations for the damage it caused the 
Allies.”” Mr. Myron’s statement continued as follows: 

“This policy was made a part of foreign policy disposition of postwar problems 
through the final act of the Paris Reparation Conference in December 1945, in 
which the United States and the Western European nations agreed that each 
would hold the German assets in its jurisdiction as part of its reparations share. 
It was subsequently confirmed by the Congress in section 39 of the Trading With 
the Enemy Act as added by section 12 of the War Claims Act of 1948, which 
provides that— 
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Trading With the Enemy Act of October 6, 1917, as amended, is hereby 
led by adding at the end thereof the following new section: 
Sec. 89. No property or interest therein of Germany, Japan, or any national 
ther such country vested in or transferred to any officer or agency of the 
ent at any time after December 17, 1941, pursuant to the provisions of 
. shall be returned to former owners thereof or their successors in interest, 
United States shall not pay compensation for any such property or in- 
therein. The net proceeds remaining upon the completion of administra 
iquidation, and disposition pursuant to the provisions of this act of any 
roperty or interest therein shall be covered into the Treasury at the earliest 
ible date. Nothing in this section shall be construed to repeal or other 


al 


2” 


affect the operation of the provisions of section 32 of this act or of the 

ppine Property Act of 1946.’ ”’ 

m March 11, 1942, to June 30, 1951, the Office of Alien Property Custodian 
| the Office of Alien Property acquired a net equity in vested property of 
44,869,000 as of the dates of vesting. This net equity is an increase of 
76,146,000 from June 1945, when the authority to vest “cash and securities” 


s granted. 


INTERNATIONAL AGREEMENTS TO CONFISCATE GERMAN AND JAPANESE EXTERNAI 
ASSETS AS REPARATIONS 


\s previously noted, the Office of Alien Property received authority to seize all 
German and Japanese external assets in the United States on the basis of the 

orandum of May 30, 1945, signed by Henry Morgenthau, Jr., Joseph E. Grew 
ind James E. Markham, wherein all agreed that all such assets should be seized 
and never returned. Presidential authority to seize the assets was granted by 
Executive order signed on June 8, 1945. The recommendation that seized assets 

uld never be returned was enacted into law upon the recommendation of the 
Department of Justice, Department of State and the Treasury Department in the 
War Claims Act of 1948. 

Mr. Myron of the Office of Alien Property advises this decision to seize al! 
German and Japanese assets in the United States was apparently a part of 
overall Allied decisions, with regard to the payment of reparations. 

State Department Publication No. 2680 entitled, United States Eeonomiec Policy 
Toward Germany, states on page 18 under the caption “Reparation” : 

“General nature of the reparation program.—The Yalta agreement stated the 

ral basis of the claim for reparation and determined that reparation should 
ein kind: ‘We have considered the question of the damage caused by Germany 
to the Allied nations in this war and recognized it as just that Germany be ob 

ged to make compensation for this damage in kind to the greatest extent possi 
ble” The extent and methods of reparation were subsequently discussed by the 
\llied Commission on Reparation which met at Moscow. General principles, 
based upon these discussions, were finally formulated in the Potsdam agreement. 
hese principles embodied United States proposals to a very large degree.” 

The Yalta agreement was made in February 1945. The Potsdam agreement 
n August 1945 and the Paris Reparations Conference was held in December 1945. 
The Yalta agreement states as follows with regard to the matter of repatriation 

‘Repatriation by Germany.—We have considered the question of the damage 
caused by Germany to the Allied nations in this war and recognized it as just that 
Germany be obliged to make compensation for this damage in kind to the 
greatest extent possible. A commission for the compensation of damage will be 
established. The commission will be instructed to consider the question of the 
extent and methods for compensating damage caused by Germany to the Allied 
countries. The commission will work in Moscow.” 

State Department Publication No. 2630 in setting forth the Potsdam argeement 
of August 1945, states on page 83 as follows: 

“1. Reparation claims of the U. 8S. S. R. shall be met by removals from the 
zone of Germany occupied by the U. 8. 8. R. and from appropriate German external 
assets. 

“2. The U. 8. S. R. undertakes to settle the reparation claims of Poland from 
its own share of reparations. 

“3. The reparation claims of the United States, the United Kingdom and other 
countries entitled to reparations shall be met from the western zones and from 
appropriate German external assets.” ; 
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At the Paris Reparation Conference of December 21, 1945, it was decided: 

“A. Each signatory government shall, under such procedures as it may choose, 
hold or dispose of German enemy assets within its jurisdiction in manners de- 
signed to preclude their return to German ownership or control and shall charge 
against its reparation share such assets (net of accrued taxes, liens, expenses of 
administration, other in rem charges against specific items and legitimate contract 
claims against the German former owners of such assets).” 

State Department Publication No. 3556 released March 1950 entitled “Ger- 
many 1947-49” cites under the heading “Reparation and Restitution” from a 
speech of former Secretary of State Marshall made before the Moscow session 
of the Council of Foreign Ministers, March 18, 1947, which set out the United 
States position regarding the Potsdam and Yalta agreements on reparations: 

“I wish to make completely clear the position that the United States has con- 
sistently taken with regard to the relation of the Potsdam agreement on repara- 
tions to the Yalta protocol. 

“Immediately upon his return from Potsdam, before any question was raised 
as to the scope or meaning of the Potsdam agreement or its relation to the Yalta 
agreement, President Truman in a public address on August 9, 1945, clearly 
stated his understanding of the Potsdam agreement. I will read to you exactly 
what he said: ‘At the Crimea Conference a basis for fixing reparations had been 
proposed for initial discussion and study by the Reparations Commission. That 
basis was a total amount of reparations of $20 billion. Of this sum, one-half was 
to go to Russia, which had suffered more heavily in the loss of life and property 
than any other country. But at Berlin the idea of attempting to fix a dollar 
value on the property to be removed from Germany was dropped. To fix a 
dollar value on the share of each nation would be a sort of guaranty of the amount 
each nation would get—a guaranty which might not be fulfilled * * *. This 
formula of taking reparations by zones will lead to less friction among the Allies 
than the tentative basis originally proposed for study at Yalta. 

“In July 1946 at Paris, the question of German reparations was discussed in 
the Council of Foreign Ministers. At that time, Mr. Molotov presented the same 
arguments regarding the Yalta agreement which he has put forth here. 

“Secretary Byrnes, who was present at the Yalta Conference and who, as 
Secretary of State, took an active part in working out the Potsdam agreement 
on reparations, stated the view and position of the United States Government 
that the Potsdam agreement took the place of the preliminary agreement reached 
at Yalta. Secretary Byrnes pointed out the irrefutable fact and I quote from 
his statement: ‘The language read by Mr. Molotov showed what Mr. Roosevelt 
agreed to was only to study as a basis for discussion the suggestion of the Soviet 
Government. The language of the protocol shows that the Soviet proposal was 
passed to the Moscow Reparations Commission as one of the proposals to be 
considered by the commission.’ The position of the United States Government 
regarding reparations is that the agreements at Potsdam supersede the prelimi- 
nary agreements previously reached at Yalta. We will not follow Mr. Molotov in 
a retreat from Potsdam to Yalta.” 

The same publication states as follows concerning German external assets as 
reparations: 

“German external assets.—External assets to be received from Germany as 
reparation by all members of the Inter-Allied Reparation Agency is expected 
to amount to less than $600 million. No final figures can be given because of 
liquidation still in progress. The United States will receive between $150 and 
$250 million. The amount to be realized by the United States cannot be stated 
with greater accuracy at this time, because of doubt as to whether one substantial 
asset is in fact German or of other nationality. This doubt is being resolved in 
the courts.” 

While many legal arguments have been advanced approving or disapproving 
the decision to confiscate private property as reparations and only the future 
course of events will furnish the final answer. The subcommittee cannot over- 
look the merits of the analysis of that decision which appears in the Encyclopedia 
Britannica under the caption “Potsdam declaration.” 

“In the Potsdam declaration of August 1945, the obligations of law seem to 
have vanished. Under the guise of reparations the distinction between private 
property and public property was wiped out, territory was amputated without 
regard to the will of the inhabitants, mass migrations were commanded, the 
Geneva Convention on Prisoners of War was disregarded by the resuscitation of 
the institution of ‘slave labor,’ and the vanquished powers were more or less 
eradicated from participation in world trade. President Harry S. Truman ad- 
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ted that chaos had been created in Germany, but this he attributed to the 
Nazi regime. 

\ few further words should be said about the Potsdam declaration, since 
this was the basis on which some of the peace treaties were to be drawn. The 
declaration seemed to regard law as one of the forgotten virtues. It was hard to 
sav which violation embodied the most future danger, but it was certain that 
the confiseation of private property which it directed if it did not command, had 
n it the seeds of great damage to the western system. If private property was 

be confiscated on a large scale, the end of that institution might be fore- 
shadowed. Trade would be greatly impaired and foreign investment rare. The 
capitalistic system was founded on the sanctity of private property; to destroy 
that foundation was to impair the institution built upon it.” 











THE HISTORICAL POLICY OF NONCONFISCATION OF ENEMY PRIVATE PROPERTY 





In a report prepared by the Special Committee on the Custody and Manage- 
ment of Alien Property, American Bar Association approved March 29, 1943, by 
the house of delegates of that association, the following appears: 

“From the inception of our history as a Nation it has been a tradition to regard 
the private property of citizens of enemy states as immune from confiscation,” 

Alexander Hamilton, in defense of article X of the Jay Treaty of 1794 ( Works 
of Alexander Hamilton (Lodge’s edition), vol. V, pp. 412 et seq.), wrote as 
follows: 

“No powers of language at my command can express the abhorrence I feel 
at the idea of violating the property of individuals, which in an authorized 
intercourse in time of peace has been confided to the faith of our Government 
and laws, on account of controversy between nation and nation. In my view, 
every moral and every political sense unite to consign it to execration.” 

Chief Justice Marshall, in United States v. Percheman (7 Pet. 51, 86), said 
that, even in cases of conquest, “the modern usage of nations, which has become 
law, would be violated; that sense of justice and of right which is acknowledged 
and felt by the whole civilized world would be outraged, if private property 
should be generally confiscated.” 

John Bassett More, in his Digest of International Law, volume 7, pages 312, 
318, says that the correct modern view is that enemy private property ought 
never to be confiscated and that the exercise of the right is both ancient and 
barbarous, 

In Techt v. Hughes (229 N. Y. 222), where the plaintiff was an Austrian, 
Judge Cardozo stated (pp. 244-5) as follows: 

“The plaintiff is a resident; but even if she were a nonresident, and were 
within the hostile territory, the policy of the Nation would not divest her of the 
title whether acquired before the war or later. Custody would then be assumed 
by the Alien Property Custodian. The proceeds of the property, in the event 
of sale, would be kept within the jurisdiction. Title, however, would be 
unchanged, in default of the later exercise by Congress of the power of con- 
fiscation (40 Stat. ch. 106, pp. 416, 424), now seldom brought into play in the 
practice of enlightened nations (2 Westlake Int. L. 46, 47, Brown v. U. 8., 
$ Cranch, 110).” 

When the Trading With the Enemy Act of October 6, 1917, was originally 
enacted, the Report of the Committee on Commerce (65th Cong., 1st sess., Rept. 
No. 118) contained the following statement: 

“* * * Under the old rule warring nations did not respect the property rights 
of their enemies, but a more enlightened opinion prevails at the present time, and 
it is now thought to be entirely proper to use the property of enemies without 
confiscating it ;” 

Secretary of State Hughes in his address at Philadelphia, November 23, 1923 
(The American Journal of International Law, vol. XVIII, 1924, p. 581), declared: 

“A eonfiscatory policy strikes not only at the interest of particular individuals 
but at the foundations of international intercourse, for it is only on the basis 
of the security of property, validly possessed under the laws existing at the time 
of its acquisition, that the conduct of activities in helpful cooperation, is pos- 
sible. * * * Rights acquired under its laws by citizens of another state (a state) 
is under an international obligation appropriately to recognize. It is the policy 
of the United States to support these fundamental principles.” 

Secretary Hull on May 27, 1935 (The American Journal of International Law, 
vol. 87, January 1943, p. 94), said as follows: 

“Such action would not be in keeping with international practice and would 
undoubtedly subject this Government to severe criticism. Moreover, the con- 
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fiscation of these private funds by this Government and their distribution to 
American nationals would react against the property interests (some very large) 
of American nationals in other countries. It would be an incentive to other 
governments to hold American private property to satisfy claims of their nationals 
against this Government and to pass upon such Claims in their own way. It 
is important from my point of view, therefore, that the United States should 
not depart in any degree from its traditional attitude with respect to the sanctity 
of private property within our territory whether such property belongs to 
nationals of former enemy powers or to those of friendly powers. A departure 
from that policy and the taking over of such property, except for a public purpose 
and coupled with the assumption of liability to make just compensation, would 
he fraught with disastrous results.” 

The historical policy of nonconfiscation of alien enemy property is traced in 
detail in Senate Document No. 181 (69th Cong., 2d sess.), a pamphlet bearing 
title “American Policy relative to Alien Enemy Property” by Warren F. Martin, 
former special assistant to the Attorney General, and J. Reuban Clark, Jr., 
former solicitor of the State Department. 

On March 10, 1928, the Settlement of War Claims Act was enacted (45 Stat 
254), which, as the title indicates, provided 
“for the settlement of certain claims of American nationals against Germany, 
Austria, and Hungary, and of nationals of Germany, Austria, and Hungary, 
ugainst the United States, and for the ultimate return of all property held by the 
Alien Property Custodian.” 

The Settlement of War Claims Act was a recognition of the policy of noncon 
fiscation and directed the immediate return to the foreign owners of SO percent of 
their property held by the Alien Property Custodian on condition that said 
owners consent to the retention and use by the United States of the remaining 
20 percent for the purpose of paying claims of American nationals against 
Germany. 

When the Settlement of War Claims Act was under consideration before Con- 
gress, the Report of the Committee on Finance (70th Cong., Ist sess., S. Rept. No 
273) stated that Congress not only had refused to exercise the power of confisca- 
tion but “has clearly by legislation asserted its policy to be the very contrary of 
confiscation.” 

The policy of nonconfiscation was recognized by the United States Supreme 
Court in the case of Cummings v. Deutsche Bank und Disconto Geselischaft (300 
U. S. 115, 57 S. C. 359), in which case although the Court held that the title 
acquired by the United States by its seizure under the Trading With the Enemy 
Act was complete, it said as follows (p. 362) : 

“Legislative history and terms of measures passed in relation to alien enemy 
property clearly disclose that from the beginning Congress intended after the 
war justly to deal with former owners and, by restitution or compensation in 
whole or part, to ameliorate hardships falling upon them as a result of the seizure 
of their property.” 


DISPOSITION OF VESTED PROPERTY 


Nutionals of former enemy countries 


At the request of the Department of State, most of the vested property of na- 
tionals of Bulgaria, Hungary, Italy, and Rumania are being withheld from sale 
or liquidation. The treaties of peace with these countries provide for the return 
of any vested property, or the proceeds therefrom, in excess of claims of the 
United States Government and its nationals. 

Italian assets in the United States consisting of blocked property and vested 
property are being returned to their former owners under the terms of a general 
settlement agreement between the Governments of Italy and the United States. 

Some Italian property may not be returned by the United States since the gen- 
eral settlement agreement provided for the retention of vested property formerly 
owned by specified classes of Italian nationals, such as war criminals and others 
who continued to aid the enemy canse after Italy became a cobelligerent. The 
ultimate disposition of any Italian property not returned will be determined by 
the United States in consultation with the Italian Government. 


Nationals of Germany and Japan 

In March 1946 a statute was enacted in the United States which specifically au- 
thorized the Alien Property Custodian to return vested property to nonhostile 
nationals of friendly foreign countries (Public Law 322, 79th Cong., 60 Stat. 50). 
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statute which was an amendment to section 32 of the Trading With the 
y Act, was not drawn in language which designated in an affirmative man- 
the persons to whom returns might be made; rather it provided that vested 
erty might be returned, provided certain other conditions were met, when- 
terminations were made that the claimant did not fall within any of speci- 
neligible categories. Under the statute the ineligible claimants were: 
The Government of Germany (similarly the Governments of Japan, Bul- 
Hungary, and Rumania) ; 

B. A corporation or association organized under the laws of such nation (with 

proviso designed to give protection, pro tanto, tc American interests in such 

rporations and associations) ; 
\n individual voluntarily resident within the territory of such nation at any 

e since December 7, 1941. 

D. A citizen or subject of such nation who was present at any time from 
December 7, 1941, to March 8, 1946, in enemy or enemy occupied territory or 

s engaged in business in such territory ; 

Eh. A foreign corporation or association which at any time after December 7, 

41, was controlled, or in which 50 percent or more of the stock was owned, by 
eligible claimants. 

rhe Office of Alien Property endeavors to either liquidate or sell that property 
vested by it to nationals of the United States, and under the War Claims Act of 
048 is directed to transfer the funds realized into the War Claims Fund for the 
payment of claims of former American prisoners of war and other groups named 
in the War Claims Act as beneficiaries. 

Returns to persecuted persons 

The return statute as originally enacted made no exception for persecutees, 

iis situation was remedied by section 2 of the act of August 8, 1946 (Public 
Law 671, 79th Cong. ; 61 Stat. 784) which added the following proviso to ineligible 
category C described above: 

Provided, That an individual who, while in the territory of a nation with 
vhich the United States has at any time since December 7, 1941, been at war, 
was deprived of life or substantially deprived of liberty pursuant to any law, 
decree, or regulation of such nation discriminating against political, racial, or 
eligious groups, shall not be deemed to have voluntarily resided in such 
territory ; 


and likewise added the following proviso to ineligible category D described above: 
Provided, That notwithstanding the provisions of this subdivision (D) return 
inay be made to an individual who, as a consequence of any law, decree, or regu- 
ition of the nation of which he was then a citizen or subject, discriminating 
against political, racial, or religious groups, has at no time between December 7, 
1941, and the time when such law, decree, or regulation was abrogated, enjoyed 
full rights of citizenship under the law of such nation ;” 

It can be seen that the return provisions make no allowance for returns of 
property to citizens of Germany and Japan who were by their actions allies of 
the Allied forces, beneficiaries of the estates of members of our Armed Forces, 
or even employees of the Allied Governments even though nationals of Germany 
and Japan, 

Creditors of former owners of vested property 

Section 34 of the Trading With the Enemy Act, as amended, permits the pay- 
ment of certain debt claims to creditors of the former enemy owners of vested 
property. Such creditors must be citizens of the United States or Philippine 
Islands or residents of this country since December 7, 1941. 


UNITED STATES POLICY WITH REGARD TO CONFISCATED GERMAN AND JAPANESE 
PROPERTY COMPARED WITH THE OVERALL FOREIGN POLICY 


A marked difference has existed snce the year 1945 in our policy toward 
German and Japanese peoples practiced by the Office of Alien Property and the 
overall foreign policy toward the same peoples as practiced by the Department 
of State, Mutual Security, and other agencies. 

From V-E Day to June 30, 1951, this Government through its various agencies 
expended $3,251,829,178 in aid to Germany alone. This expenditure was based 
on humanitarian and mutual defense motives. Only recently $50 million addi- 
tional in funds has been provided to strengthen West Berlin. 

During this same period and until April 17, 1953, when President Eisenhower 
innounced a cessation of vesting of property belonging to citizens of Germany 
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and Japan, the Office of Alien Property has been engaged in a program directly 
contrary to our overall foreign policy. In 1945 decisions were made, and have 
since been carried out, confiscating as reparations the private property located 
in the United States or interest therein of the German Government, German 
corporations, and private citizens of Germany. 

This property has been seized without regard to whether the private citizen 
German owner was a member of the Nazi Party, the German or Japanese Army, 
or a member of the underground, aiding the cause of the Allies. The only 
consideration was whether the property could be identified as German or Japa- 
nese under the Trading With the Enemy Act. If so, it was seized and confiscated 
irrespective of the justice or injustice of the individual seizure. Under the act 
and interpretations of the act made by the Office of Alien Property, returns were 
made only to a limited group of persecuted individuals. Other persons who could 
prove persecution or even service in the Armed Forces by members of their fami- 
lies or active aid to the Allies and resistance movements during the war have 
been denied returns because of the narrow provisions of the return statute. 

In a letter received by this subcommittee June 8, 1953, the Office of Alien 
Property stated that in carrying out its vesting program that Office made no 
differentiation between the estates of veterans of the Armed Forces of the United 
States and estates of other decedents, except in the case of national service life 
insurance, the proceeds of which were paid to the deceased veterans’ heirs even 
though they were German or Japanese nationals. 

In its practices the Office of Alien Property confiscated any part of the estate 
of a deceased veteran that was left to a national of Germany or Japan. In 4 
letter of June 8, 1953, the Office of Alien Property further stated as follows: 

“Such cases have not been segregated in the records of the Office, so that it 
would require a screening of all files of decedents’ estates in order to identify 
them. One case, the estate of Henry Gerken, who died while serving in the 
Army, has been recalled by members of the staff. The details of the case are 
set forth below: 

““The decedent, who was killed on July 1, 1944, in an action in Italy, left a 
will naming his parents as beneficiaries of his estate. Both parents resided in 
Germany and were citizens of that country. The Director of the Office, on 
July 11, 1947, referred this case to the Attorney General with a recommendation 
against vesting. However, the Attorney General decided that vesting action 
should be taken. Subsequently, it was learned that the decedent’s father was 
almost 77 years of age and his mother almost 73 years of age. It was learned 
also that, although the parents had not been members of the Nazi Party or any 
affiliated organization, their sons in Germany, and presumed next of kin, had 
been members of the Nazi Party. 

“*The interests of the parents in the decedent’s estate were vested in August 
1949. The estimated net value of the estate was $14,000. 

“The decedent left 2 insurance policies on his life in the total amount of 
$2,000. The beneficiaries of these policies were his parents. Their interests in 
these policies were not vested and the proceeds thereof were paid to them.’ ” 

Under the Trading With the Enemy Act as it now stands, “persecutees” of 
the Nazi Government, even though nationals of Germany, are entitled to a 
return of their seized property if they were residents in enemy territory and 
if they were deprived of life, or substantially deprived of liberty as a conse- 
quence of discriminatory decrees on the ground of race, religion, or politics. 
This definition of “persecutees” has led to a host of inequities. Many persons 
who actively aided the Allied cause and would have been condemned to death 
if apprehended are precluded from recovery of their property as they are unable 
to prove discrimination and substantial loss of citizenship rights during the 
entire time which the United States was at war with Germany. 

Under its program the Office of Alien Property had seized and confiscated a 
net equity of vested property of $331,216,000 as of June 30, 1951. The program 
has served to alienate all German and Japanese nationals. 

In an article which appeared in the New York Herald Tribune of August 28, 
1952, datelined at Bonn, Germany, on the previous day and written by Corre 
spondent Don Cook, it stated: 

“The Western Allies agreed today to have another legal look at the problems 
of final seizure of Germany’s prewar foreign assets and made indications that 
the timetable for granting de facto sovereignty to the West German state has 
been slowed down. 

“A Bonn government spokesman said that the agreement to have Allied and 
German legal experts explore the assets problem once again was reached at a 
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hour meeting between Chancellor Konrad Adenauer and American High Com- 
ssioner John J. McCloy, who was acting as High Commission chairman for 
e month 
“Technically, the German assets abroad have long been blocked, seized, or 
herwise taken into custody by alien property custodians and the treasuries of 
e western governments. 
“The action planned now by the Allies is only a finalizing of this seizure 
quieting of claims’ is a particularly artful bureaucratic-legal term which is 
in current use in Bonn), but nevertheless it has come as something of a 
chological shock to the Germans. Western Germany had expected—rightly 
or wrongly—that these assets would be treated at the very least as an offset 
igainst Germany’s foreign debt, and hopes were high that the assets might even 
returned to German ownership. 


ures called final 

The Allies, however, have taken the position that, while loss of these assets 
will be taken into account in figuring Germany’s ability to shoulder a percentage 
of the old foreign debt, the foreign assets have been seized, and that is final. 
Today’s decision was merely to take another legal look at the problem, but it 
has definitely raised German hopes of a change in Allied policy.” 

In a letter received from a high German churchman, who is also an American 

itizen, it is stated: 

“The enclosed news item prompts me to write in respect to the case of a poor 
German widow whom we have sought to help. 

“The matter concerns Mrs. Margareth Weigand, a widow of 71 years of age, 
slowly dying of cancer. 

“As a prisoner of war in the United States her son, Kurt F. Weigand, had ac- 

umulated through his occupation a saving of $115.62 in social-security deposits. 
He was accidentally drowned in Fargo, N. Dak., on April 21, 1946. His widowed 
mother has been trying for a number of years now to obtain payment as bene- 
ficiary. Since November 1947 we have been in correspondence with the Office 
f Alien Property in New York and Washington, to see what might be done to 
help this poor lady. Final word was received in a letter from the Department of 
Justice, Office of Alien Property, Washington, dated May 29, 1951, stating: 

‘** * * Inasmuch as Mrs. Weigand is a national of Germany and her interest 
in social-security benefits arose prior to January 1, 1947, her claim is vestible 
and the application for release of her interest is denied.’ 

“The entire correspondence can be found in Washington under License Appli- 
cation NY 866334, which number was given to her Social Security Claim No. 102- 
01-S889-GY, Social Security Administration, Baltimore, File No. 14:0P:P. 

“Would it not be possible to extend the scope of the investigation beyond 
questionable dealings and possible malpractices in the Office of Alien Property? 

“As Americans we cannot believe that our powerful Government should be so 
heartless and cruel in its policies as to hurt small, helpless people such as 
Mrs. Weigand. 

‘It seems to us here that the American public should learn who made the 
policies in question and what forces lie behind their implementation. 

“That we are destroying the good will we are striving to build up in Germany 
at the cost of several billions of dollars by measures that in effect carry on the 
war against poor people in distress need not be told in detail.” 

\ further inconsistency in policy is indicated in the fact that even while the 
Office of Alien Property has carried out a program of confiscation of foreign 
investments in this country, the wisdom of which its officials never questioned, 
the Department of State has been engaged in negotiating treaties with individual 
nations to assure fair treatment for American investors abroad. In a recent 
report published by the House Committee on Foreign Affairs, Subcommittee on 
Foreign Economic Policy, it is stated that Government organizations have failed 
to encourage private businesses to go abroad and that more vigorous action is 
needed including the guaranteeing of American investments abroad. 

\ further result of the decision of “no return” of seized enemy assets can be 
found in the report of the War Claims Commission dated January 16, 1953, 
to the Committee on Interstate and Foreign Commerce of the House of Repre- 
sentatives. 

The report notes that as a result of sequestration of bank accounts alone by 
Japanese forces occupying the Philippines, United States military personnel, 
American civilian citizens, and American-owned companies sustained losses esti- 
mated at $1,750,000. 
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With regard to such losses, the report states: 

“The equities in favor of these claims are strong. In a converse situation, 
where the United States sequestered the assets of enemy nationals under the 
Trading With the Enemy Act, the United States, as one of the parties to the 
postwar peace treaties, required the enemy countries to compensate their own 
nationals for the value of the assets thus sequestered. It is the view of the Com- 
mission that the United States is under obligation to compensate its own nationals 
for property taken by the enemy under similar circumstances.” 


Senator Cuavez. I prepared a statement at the time I introduced 
the bill. There was a lot of research work there with reference to 
the philosophy of the proposed resolution. May I ask the committee 
if they would like to insert that in the record ¢ 

Senator Dirksen, Without objection, that will be inserted also. 

(The material referred to follows:) 


ADDRESS BY SENATOR DENNIS CHAVEZ (DeEMocRAT, NEW MEXICO) IN THE SENATE 
OF THE UNITED STATES 


Mr. President, it is my sincere belief that peace in Europe cannot be obtained 
without the complete cooperation of the German people. In the war the full 
conquering of Germany occurred some 8 years ago. However, to this date, Ger- 
many is divided into two different zones—West Germany and East Germany. 
There is no reason whatsoever why they should not be just Germany, and not 
West Germany and East Germany. However, we know that West Germany, not- 
withstanding that they are allowed a certain amount of self-determination, the 
zone is occupied by American, English, and French military troops. It is my 
purpose to try to analyze that situation and see what can be done about it. 
Whether we like it or not, East Germany is occupied by troops from Soviet Russia 
and its satellites. 

The recent strikes and riots in East Germany throw light on an important de- 
velopment in the world struggle against communism. They constitute proof that 
Russia has failed miserably in her effort to win the support of the German people. 
Even in Russia’s own occupation zone, where the citizenry is subject to every 
form of coercion by secret police and propaganda, the German people have now 
spectacularly demonstrated the revulsion with which the Soviet system inspires 
them. 

So far, however, the danger of Russian aggression against Western Europe 
has not been reduced much by this acute unrest behind the Iron Curtain. The 
outery for freedom has been brutally silenced, and the Russian war machine 
remains just as strong as it was before. 

Our Government has recently acted with wisdom and energy in allocating $50 
million to strengthen West Berlin now, at what may ultimately prove to be a 
crucial turning point in the cold war. This action, which will be applauded 
throughout West Germany, constitutes further official recognition of the fact 
that the security of Western Europe depends largely upon the citizens of West 
Germany and, if possible, a united Germany. These millions of industrious 
and capable people occupy a position of immense strategic significance. Their 
contribution in manpower and productivity is indispensable to the success of 
our entire Western European defense system. Therefore, to win the enthusi- 
astie support of the West German people and, if possible, all German people, 
for the policies of ourselves and our allies should be a cardinal objective of 
United States foreign policy. 

My purpose in speaking to you on this occasion is to point out how one il- 
logical policy of ours continues to embitter our relationship with West Germany 
and thus to jeopardize the safety of the whole free world. 

Today, 8 years after the end of hostilities in World War II, our Government 
still holds hundreds of millions of dollars’ worth of West German property 
vested under the Trading With the Enemy Act. The prolonged retention of 
this property is inherently unjust and has created serious problems for the 
United States. 

First, and, in my judgment, most important, our retention of vested West 
Jerman property is inconsistent with the whole trend of our postwar foreign 
policy, because it has largely nullified our intensive and costly efforts to win the 
good will of the people of Western Germany and Western Europe—so important 
to our whole European defense structure. 
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Secondly, it has caused our Government to engage in private business on a 

never foreseen or intended by Congress. 

fhirdly, it has saddled the Government with a tremendous burden of admin- 

ion and litigation. 

Fourthly, has in some instances resulted in the deterioration of vested prop- 
es, with a consequent loss in the economie vigor and productive capacity of 
free world 

soive all these problems, I will introduce a bill for the consideration of 
cress, proposing complete return of all West German properties vested dur- 
¢ World War II and, in consequence, the substantial liquidation of the Office 

f Alien Property. 

ro return this property now seems to me to be the course of justice as well 
s expediency. German property in the United States was quite properly seized 

our Government during World War II, in order to prevent the German Goy- 
ment from using it to support its own war effort or to hinder ours, But—with 

»end of the war, the punishment of the Nazi war criminals and the estab- 

shment of a democratic West German Government friendly to the United 
States—there is no longer any justification for our holding assets which right- 

ly belong to individual citizens of West Germany. To retain them is to im- 
pose a discriminatory and adventitious penalty on these individuals for their 
former enemy status, over and above any penalty meted out to the German 
people collectively. 

Let me emphasize that it is not the purpose of the legislation which I will 
propose to permit the return of any property to individuals adjudged guilty of 
var crimes by Allied occupation tribunals or by German denazification courts. 
Neither is the purpose of the proposed legislation to bring about the return of 
property to German nationals now residing in East Germany or elsewhere be- 

nd the Iron Curtain. If and when we have a united Germany, this country 
can then consider the return of individual German property to citizens of East 
Crermany 

Since the proposed legislation would return to West Germany assets of very 
considerable value, I further propose that its enactment be accompanied by a 
sizable reduction of Mutual Security Agency funds or other aid funds now ear- 
marked for Western Germany. The funds thus deducted should be made avail- 
uble to the War Claims Commission for payment of all war claims. 

\t this point I would like to examine in greater detail the most important 
disadvantage of our present policy of confiscation of German property: the fact 
that it actaully conflicts with our overall foreign policy of strengthening Western 
Germany as a bulwark against Communist aggression. 

Since the end of the actual war with Germany our policy toward that country 
has appeared to suffer from a split personality. We have been giving with the 
right hand, building goodwill, and taking away with the left, creating animosity. 
From the cessation of hostilities until December 31, 1952, the United States 
poured out around $3,891 million to rebuild the West German economy and to 
transform West Germany into a reliable ally. During the same period of time. 
through the medium of the Office of Alien Property and the Trading With the 
Enemy Act, our Government continued to carry out a policy of confiscating private 
German property, apparently oblivious to the fact that such a policy was becom- 
ing increasingly unrealistic and disadvantageous to the United States. By in- 
definitely retaining vested German property we have actually heen making 
enemies of many of these people whose friendship we need so badly. 

Our Government has even seized the property of American citizens because of 
their alleged business connection with German nationals, until recently the 
Office of Alien Property was confiscating proceeds of social security, life insur 
ance, and other property of deceased American citizens whose heirs are nationals 
of Germany. There have even been instances where the proceeds of life insurance 
and social security left by deceased American soldiers were seized because those 
veterans had one heir, a mother, in Germany. I think most Americans will agree 
with me that it is time, and more than time, to rectify such manifest injustices. 

Our present alien property policy has antagonized many basically democratic 
and pro-American citizens of West Germany. Thus, it is completely out of har- 
mony with the basic objectives of our foreign policy. 

rhe Annual Report of the Office of Alien Property shows that alien property 
vested between March 11, 1942, and June 30, 1951, had a total value of $384,869,000. 
True, this is only one-tenth of the sum of $3,891 million which we have expended 
in Germany to rehabilitate and strengthen that country since the end of hos- 
tilities. Nevertheless, our retention of vested German property arouses resent- 
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ment in West Germany, on the ground that we are still treating this new and 
important ally of ours like a conquered enemy country. This resentment very 
probably counterbalances and at least seriously undermines the goodwill created 
by the billions we have laid out to rebuild West Germany from its shattered and 
prostrate postwar state. 

The expenses of administering this vested property already amount to some 
$40 million. The cost of administering the war-claims fund, which receives 
proceeds realized from vested property, amounts to $900,000 every year. 

The Office of Alien Property is completely enmeshed in a net of complicated law- 
suits. It is generally conceded that the prospect of finally closing out this office 
is nowhere in sight. Meanwhile, the War Claims Commission have very little 
funds left, and the Office of Alien Property is doubtful that it can advance any 
more funds at this time, 

This Gordian knot of litigation and confusion can best be cut, in my judgment, 
by returning all vested West German property forthwith. As compensation for 
our past administrative expenses, we should levy a 20-percent custodial charge 
before returnnig the funds now in our hands. This charge is justified by pre- 
cedent in this country after the First World War as an indemnity payment 
against the cost over the years of administering alien property. 

To sum up, I recommend that we immediately enact legislation to pay off all 
remaining claims of prisoners of war and other beneficiaries of the War Claims 
Act, and to return all vested West German enterprises, property, and funds. 
This would follow the precedent established in our dealings with Germany after 
World War I, and confirmed after World War II by our return of property con- 
fiscated from Italian enemies. 

Payment of war claims could be accomplished by deducting $250 million 
from funds appropriated for the Mutual Security Agency. These funds, turned 
over to the War Claims Commission, would more than suffice to pay all existing 
war claims and also to return to the Office of Alien Property the $155 million 
already advanced for the payment of war claims under the War Claims Act 
of 1948. 

This proposal—if adopted by Congress—will substantially eliminate the 
troublesome task of administering vested alien property. Even more important, 
it will advance our foreign policy by giving West Germans a positive demon- 


stration of the fact that we are sincere in our desire to rehabilitate their country 
and to work with them in the world struggle against communism, 

I recognize that many of my distinguished colleagues, notably the members of 
Senator Dirksen’s subcommittee, have an intimate and highly specialized know!l- 
edge of the alien property aspect of the legislation which I am proposing. It 
is therefore likely that improvements can be made to further the objectives of 
this proposed joint resolution. 


Senator Dirxsen. Mr. Nairn wanted to make some observation with 
respect to 2 or 3 cases. 

Mr. Naren. Senator Dirksen’s staff have gone into this problem and 
one glaring proposition in this regard that we have come across, and 
which will never be presented to the committee, I am sure, because the 
individuals concerned are now dead, is that members of the Armed 
Forces of the United States who were killed in action have had their 
property vested, their estate which was to go to their family in Ger- 
many as the sole heir. 

For instance, a GI was killed in Italy and his sole beneficiary was 
his aged mother in Germany and his major estate was vested. 

Senator Kerauver. How many cases like that are there? 

Mr. Naren. We have asked the Office of Alien Property and their 
answer was they are unable to tell us how many there are. 

Senator Cuavez. I referred to that fact in my statement. 


Senator Dirksen. Would you care, Colonel Townsend, to make any 
comment on that? 


Mr. Townsenp. Yes. 


First, I would like to get a copy of that to which reference has been 
made. 
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Secondly, on the resolution itself, which is in the form of resolu- 
_ not in the form of an amendment to the Trading With the Enemy 
, 1 would like to make 1 or 2 comments. 

‘F irst, as to the matter of policy involved, I prefer not to comment. 

(hat is for the Congress to determine. But certain inequities might 

sult and the possibility of those inequities is a matter I should draw 
to the attention of the committee and I am sure Senator Chavez would 

the first to ask for any such information. 

Of the $420 million carried on the books of the Office of Alien 
P) operty on June 30, 1952, vested as German—I limit it that way 

use your resolution does not refer to any enemy property, Japa- 
se or otherwise $160 million worth approximately has been vested 
from non-German nationals or persons domiciled outside of Germany. 

About $110 million of that had been vested from Swiss nationals. 
Certain amounts have been vested from nationals in Holland or in 
other countries. Some of those countries have made settlements with 
the Germans so that if that property vested from them is returned, it 
will be a windfall to those particular countries or companies. 

Take Holland, for example, some of these countries have vested all 
German property themselves. If we return that property to that 
country it is going to be taken immediately by Holland or the other 
country concerned because it is already vested there. That is a pos- 
sibility which it seems to me the committee might want to consider. 

Then there is another possibility that has to be considered : Whether 
or not there is any possible conflict—I merely make these comments 
for the consideration of the committee—between the resolution if 
carried out and section 34 of the Trading With the Enemy Act. 
Section 34 provides for the payment of American creditors and you 
have 40,000 debt claims filed here which are claims against these 
various assets on behalf of American creditors or alleged American 
creditors. That is the security for their claims, 

It is like an attachment to an alleged nonresident debtor. If you 
propose to take the property which secures the attachment without 
determination of the validity of the claim out of the jurisdiction, so to 
speak, the creditor or alleged creditor has a point there to bring to the 
attention of the legislature it seems to me. / 

Senator Cuavez. Will you pardon me if I interrupt there. 

Mr. Townsenp. Yes. 

Senator Cuavez. Are these claims as against the individual owner 
of this property that is now in control of the alien property, or are they 
against the German Government ? 

Mr. TownseEnp. No, sir; the Government claims are entirely differ 
ent. 

The individual claims, I think, amount to $40,000 approximately. 

[ am told that there are at least 10,000 against German individual 
alleged debtors and claims everybody filed against these assets. 

Senator Cuavez. German debtors, but are they the debtors of ones 
whose property you have now, or are they other German debtors? 

Why should A pay for the debt of B ? 

Mr. Townsenp. Take a hypothetical case, for example, where you 
vest, say, $10,000 in cash from Mr. X. In Germany, now along comes 
A,B,C, and Y. Say we are American citizens and that fellow owed us 
so much and we do not want the property taken away or taken out of 

he jurisdiction until our claim has been adjudicated. That is the rea- 
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son why you have to publish a notice of 30 days in the Federal Register 
before you effect a return. Even now that is the law. 

Mr. Nairn. Colonel Townsend, is it not true that that section of the 
law was only put in there to preserve the legal remedy which an indi- 
vidual had against this property in this country when it was vested / 

The law continued the right to seek redress against that property 
and, were the property unblocked, the claimant against the property 
would still have the remedy he had when the property was seized. 

Mr. Townsenp. I should think so. If you look at the language of 
section 34, it may be this could be cured by slight amendment. 1 just 
draw it to the attention of the committee. 

Senator CHAVEZ. Anything of that type is all right with me. All 
I want to do is see that justice is done. If there is anything that has 
to be arranged in order not to have any confusion or not cheat anyone 
out of a dollar, or million dollars, or thousand dollars all well and 
good. 

Mr. Townsenp. I am sure that is what you have in mind. 

Senator Kerauver. I just want to ask Senator Chavez, if this 
philosophy is carried out would we not in justice have to make the same 
application to Japan and other nations? 

Senator Cuavez. Mr. Butler’s letter refers to that, that he agrees 
with the general philosophy but he suggests there should be an attempt 
to do this same thing for the J: apanese. 

Senator Kerauver. What would happen under your resolution to 
the Halbach case, Senator Chavez. 

Senator Cuavez. I am not acquainted with the case. 

I heard very little of the discussion this morning. That is the only 
thing I know about it. Iam not ac quainted either with the facts or the 
claims or anything in reference to it. 

Senator Kerauver. As I read your resolution, it confers the prop- 
erty or money now in hand in possession of the Alien Property Cus- 
todian, and I doubt if it would have application to a case where set- 
tlement had been made. 

Senator Cuavez. I have my doubts. 

Mr. Townsenp. I assume, Mr. Chairman, our report will be incorpo- 
rated in the record. 

Senator Dirksen. That is right. 

Thank you Senator Chavez. 

(The report of the Department of Justice on the resolution is as 
follows:) 

JULY 17, 1953. 
Hon. WILLIAM LANGER, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

Dear SENATOR: This is in response to your request for the views of the Depart- 
ment of Justice on a joint resolution (S. J. Res. 92) to return property vested 
under the Trading With the EKnemy Act as the property of Germany or German 
nationals, or in which they had any interest. 

Section 1 of this resolution would return to the prevesting owners, or their 
successors, the property vested during World War II as property owned or con- 
trolled by Germany or nationals of Germany, or as property whose owner was 
acting for or on behalf of Germany or nationals of Germany. Section 1 further 
provides that no returns shall be made to the East German Government or to per- 
sons residing or domiciled exclusively in the Russian Zone of Occupation and that 
20 percent of the value of any property to be returned shall be retained by the 
United States as reimbursement for administrative costs and expenses of the 
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Office of Alien Property. Section 2 of the resolution provides that funds equaling 
the value of the property to be returned under section 1, but not to exceed the 
sum of $250 million shall be transferred from the allocation by the Mutual Se 

irity Ageney for the Western German Government to the war-claims fund for 

dministration under the War Claims Act of 1948. 

rhe enactment of this resolution would reverse United States policy in regard 
to German enemy property vested during World War Il. In the Paris reparation 

ereement of January 1946, this country agreed with 17 other Allied nations 
that all German external assets under the jurisdiction of a signatory nation 
should be applied by that country against its legitimate reparations share from 
Germany, whether or not seized. The United States and the other signatory 
nations also agreed that- 

Bach signatory government shall, under such procedures as it may choose, 
hold or dispose of German enemy assets within its jurisdiction in manners de 
signed to preclude their return to German ownership or control. * * *” 

rhe Paris agreement did not assess reparations against Germany in the form 

fixed sums of money. Instead it caused the Allied Nations to look to the 
German assets under their domestic control as the primary source of reimburse- 
ment for war losses. This limited-reparations scheme was favored by the United 
States which, as the Nation furnishing by far the greatest amount of postwar 
aid to Germany, wished to avoid the financing of German reparations payments 
to the other allies. It should be noted that none of the Allied nations has re- 
turned vested German assets or otherwise forgiven German reparations. 

The policy of the Paris reparation agreement against returns of seized prop- 
erty to Germany and in favor of their use for reparations was recognized in the 
Convention on Relations With the Federal Republic of Germany, ratified by the 
Senate on July 1, 1952, to which the United States, the United Kingdom, and 
l'rance are signatory, subject of course to any arrangements to be negotiated in 

final treaty with Germany after unification. Congress approved the policy 
and implemented the Paris agreement by passing the War Claims Act of 1948, 
That legislation enacted section 39 of the Trading With the Enemy Act which 
expressly prohibits the return of, or payment of compensation for, any property 
or interest vested as the preperty of Germany or Japan or nationals of those coun- 
tries. The basis of this general policy was stated in the report of the House 
Committee on Interstate and Foreign Commerce on the bill which became the 
War Claims Act of 1948, as follows: 

‘For several years before World War II while Germany and Japan were pre- 
paring to make war upon the United States, property owned in the United States 
by the citizens of both of these countries was subject to rigid control of their 
respective governments. While the fiction of private ownership was retained, 
actually property of German and Japanese nationals in the United States was 
widely used to accomplish the national objectives of those countries. 

“The position of Germany and Japan (with respect to war claims against 
these countries) is somewhat analogous to that of a bankrupt against whom 
claims are apt to be filed in an amount greatly in excess of the bankrupt’s assets. 
The legitimate claims of the United States alone, on account of the expense in- 

irred in fighting World War II, will most likely exceed many times the assets 
available for payment even over a considerable period of years. Under these 
circumstances it is therefore not only expedient but just and fair for the United 
States to marshal all Japanese and German assets which are available in this 
country” (H. Rept. 976, 80th Cong., Ist sess., pp. 2-3). 

In the War Claims Act, Congress directed that the proceeds of vested Japanese 
and German assets be set aside for the payment of war claims of United States 
nationals. The claims given pricrity by that act, as first enacted, were those of 
American civilians for damages suffered as internees of Japan or Germany and 
those of military personnel who, as prisoners of war of Germany or Japan, 
failed to receive the level of subsistence required by the Geneva Convention. 
By Public Law 303, 82d Congress, approved April 9, 1952, the benefits to military 
personnel captured by Germany or J‘apan were broadened to include additional 
payments for inhumane treatment by the captors, including compulsory labor 

ithout compensation. 

It should be noted that the resolution draws a distinction between property 
vested from Germany or German nationals and property vested from Japan and 
other enemy countries or their nationals. Section 1 of the resolution authorizes 
return only of property vested as German owned or controlled. 

The requirement in the resolution that all property vested as German shall 
be returned to the prevesting owners thereof, or their successors in interest, would 
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result in a substantial windfall to certain nonenemy countries and to persons 
and firms in such ceuntries. It is estimated that of the approximately $420 
million of assets which the Office of Alien Property carried in German accounts 
as of June 30, 1952, $160 million was vested from persons and firms domiciled 
outside of Germany. Of the latter sum, $110 million is estimated to have been 
vested from persons and firms in Switzerland. Property returned to such persons 
and firms would be svbject to the German-Swiss agreement of August 238, 1952, 
which provides, among other things, that the Swiss Government will liquidate 
all German interests in Switzerland and turn over to the German owners thereof 
from one-half to two-thirds of the realized proceeds. The portion to be withheld 
by the Swiss Government is to be used for the reimbursement of Swiss wartime 
creditors of Germany. Thus the return by the United States to persons and firms 
in Switzerland of vested property claimed by Germans would bring about a 
windfall for certain Swiss creditors of Germany. In the case of property re- 
turned to Swiss persons and firms for which the German claimant failed to come 
forward, all of the property would remain with the Swiss returnee. 

Of the $160 million estimated to be the value of property vested as German 
from persons and firms domiciled outside of Germany, approximately $50 million 
was vested from persons and firms domiciled within the jurisdictions of certain 
Allied countries which have carried on programs of vesting German assets. In 
most cases where the United States seized property held in the name of a person 
or firm in such Allied country, that country itself has seized the German interest 
in or claim against the particular person or firm. Consequently, the release by 
the United States under the resolution of the vested property in such cases would 
result in a benefit to the Allied country in question and not to the former owner of 
the property. 

Section 2 of the resolutions appears to be based upon an assumption that the 
property to be returned would accrue to Germans in Western Germany and would 
serve as a substitute for American aid otherwise allocable to the Western German 
Government. As pointed out above, however, a considerable portion of the 
property to be returned under the resolution would be received in countries other 
than Germany. Similarly, property to be returned to persons who have emi- 
grated therefrom would be of no aid to the Western German Government. 
Accordingly section 2 of the resolution would to a considerable extent benefit 
persons outside of Germany at the expense of the mutual security program for 
that country. 

The resolution conflicts with section 34 of the Trading With the Enemy Act, 
which provides for payments to United States creditors from the property, if 
any, vested from their enemy debtors. The United States creditors whose debt 
claims are pending against vested German assets are given no protection by the 
resolution. This is in contrast to the benefits which would accrue to Swiss 
wartime creditors of Germany, as pointed out above. 

Finally, the administration of Senate Joint Resolution 92 would be difficult 
and prolonged. It would require the processing of thousands of new claims. 
In many cases it would involve difficult and time-consuming determinations of 
both fact and law with respect to the ownership of property at the time of vesting 
and the legitimacy of title of persons and firms seeking returns as successors in 
interest to prevesting owners. In many other cases it would require decisions 
on troublesome questions of domicile and residence raised by the disqualification 
of persons and firms who reside or have their domicile in the Russian occupation 
zone exclusively. The resolution would greatly prolong the administration of 
World War II vested property and would substantially delay the liquidation of 
the Office of Alien Property. 

Accordingly the Department of Justice is unable to recommend the enactment 
of Senate Joint Resolution 92. 

The Bureau of the Budget has advised that there is no objection to the submis- 
sion of this report. 

Sincerely yours, 
Wit1aM P. Rogers, 
Deputy Attorney General. 





AMENDMENTS TO THE TRADING WITH THE ENEMY ACT 267 


Statements subsequently received from Mr. Werner C. Von Clemm 
| Mr. Adolf Hamburger are as follows :) 


STATEMENT OF WERNER C. VoN CLEMM, NEW YORK, N. Y. 
INTRODUCTION 


\Mir. Chairman, honorable members of the Judiciary Subcommittee on the Trad- 
Vith the Enemy Act, I appreciate the opportunity to testify before a com- 
of the United States Senate. I am glad to do so because it is my sincere 
ction that the wartime amendments of the Trading With the Enemy Act 
harmful to the United States. I intend to prove this contention in my 
npanying brief. I, moreover, feel that these amendments, enacted as they 
e under the influence of war hysteria, are illegal when considered against the 
ground of basic international law. 
If I speak of basic international law, I am thinking of the principles which 
» established for the protection of private foreign investment by such inter- 
national conferences as the Hague Convention of 1907, which your predecessors 
n office approved and which the United States Government signed. I exclude 
m consideration the type of dictate handed down by victor to vanquished as, 
instance, the Paris Conference on Reparations of December 1945, or such 
vislation as the occupying powers enacted unilaterally after taking over the 
iinistration of affairs in the conquered land. 
However, my inquiry is not so much directed to the question of legality as 
the question of propriety and fitness of the wartime amendments of the 
rading With the Enemy Act. The seizure of the property of private investors 
of German nationality during the war, to be sure, was legalized. The seizure 
nevertheless, in conflict with our moral position, with our known foreign- 
policy declarations, and with our desire to protect the rights of foreign investors, 
generally speaking. Let us not quibble with words. An immoral act does not 
come less immoral because a law is promulgated to make it legal. Hitler's 
persecution of Jewry was legal. The law was made to fit thecrime. By the same 
token, the legislation of the seizure without compensation of the property of 
rivate indivduals who trustingly invested in our midst does not make the act 
f spoliation less reprehensible. 

he concept underlying the wartime amendments of the Trading With the 
Enemy Act is repugnant to American thinking. We are the champions of the 
free-enterprise system; we believe in property rights; we do not believe in the 
seizing of hostages; we have repudiated at the polls those men in Government 
whose communistic leanings are responsible for the dismantling policy and for 
the act in its present form. This is not a “carefully matured enactment” but 

punitive measure which—police-state fashion—reaches into many innocent 
homes. 

I recently received a letter from one of the assistant legal advisers of the 
State Department in which a rather feeble attempt was made to establish legality 
for the wartime seizures. I should like to quote one paragraph of my reply 
as it well typifies the concentration-camp-type frustration of the mass of claim- 
ants before the Office of Alien Property. Here is what I said: 

“It is obvious from your letter that you are not aware of the full implications 
of the articles which were added to the original Trading With the Enemy Act 
under the influence of war hysteria. You speak of “German assets in the United 
States” as if this were a clear-cut issue. Many of the assets seized were taken 
on mere suspicion of foreign ties and the law as it now stands on the statute 
books has put the owners (American citizens, American residents of German 
nationality, citizens of neutral countries) into the most difficult position to 
assert their rights. Eleven years have passed since the vesting dates, yet not 
one of the important cases has been settled. ‘The law as it now stands has 
truly taken on the aspects of an administrative monstrosity.” 

1 will demonstrate the great danger of the wartime amendments of the Trading 
With the Bnemy Act to American foreign economic policy. I will further show 
that repeal of these amendments and restitution to claimants before the Office of 
Alien Property represents indeed a triffling outlay when weighed against the 
great principle which is involved. 

We are rapidly becoming a Nation of foreign investors. We are compelled 
to embark on a stupendous overseas investment program. The Mutual Security 
Agency, into which billions of the taxpayer’s money have been poured, will, 
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through amendment recently offered by Senator Mansfield, of Montana, and 
adopted by the Senate, be terminated on June 30, 1955, thereby lopping 3 years 
from its previously programed existence. Senator George, of Georgia, served 
notice on July 1 that he was voting for the last time for any authorization for 
the Mutual Security Agency. Quite apparently the Congress is determined that 
private investment take over the functions of these handout agencies. It is 
indeed important that private investment be encouraged. Its position must be 
buttressed and secured. Foremost among the problems involved is the question 
of confidence. Confidence in the respect of governments for private enterprise; 
confidence in the desire of governments to create a healthy climate for private 
investment. It is this question to which the brief which I have prepared is 
devoted. 


STATEMENT BY ADOLF HAMBURGER, ATTORNEY AT LAW, NEw York, N, Y. 


The Senate Judiciary Committee, Subcommittee on Trading With the Enemy 
Act is presently holding a hearing on various bills and resolutions which have 
been introduced into the Senate of the United States to somehow amend the 
Trading With the Enemy Act. 

There are in all 12 specific and independent matters presently up for discussion, 
which in itself shows the great interest presented by this law. 

Since the effect of the War Claims Act of 1948 a variety of attempts have 
been made to alleviate the harsh rule brought about by the confiscation of private 
property in this law. However, only recently, as the United States and Ger- 
many have grown closer, though only through a common enemy, it has appeared 
that an amendment to the strict rules of the Trading With the Enemy Act 
might be forthcoming. Especially, coincidental with the recent East German 
riots, a partial release would be a tremendous propaganda weapon, whose far- 
reaching effect would be felt by the German population everywhere, including 
the sides east and west of the Iron Curtain. 

So, the meeting of the subcommittee appears to me to be twofold: First, it 
must examine the legal feasibility of confiscation, or rather in the alternative, 
the possibility of an “unconfiscation” and release to the proper persons; and 
secondly, the psychological value of a release to German nationals in conjunc 
tion with a closer collaboration with Germany. 

Primarily, we are here concerned with the morality of a confiscation of private 
property. It is true that history blandly bears out our legal right to vest and 
confiscate private property of nonresident alliens, especially if this results 
through war action. However, our ideal of justice has always been for the 
protection of the private individual and private property. We scream when 
we hear reports from inside the Iron Curtain of abuse of police power in con 
demning private freedom and rights; we protest bitterly when one of the other 
foreign nations vests and confiscates foreign private property, and we admonish 
these countries and try to instill in them the ideals of democracy, of the rights 
of freedom of the individual and his property rights. While in effect, we in 
our own backyard, have allowed the abuse of other people’s property rights. 

Certainly there is no one who can object to the vesting of enemy property in 
time of war. However, much like our actions prior to the last war, we should 
after the wounds have healed and the nations have begun to forget again, try 
to restore the private property to its rightful owner. 

The United States did act this way toward Italy. In 1947 Italy, much like 
Germany, did renounce their claims to the vested properties in the peace treaty 
Then in the Lombardo agreement the property which had been vested was re- 
turned to Italy, or rather to the Italian nations, for the economic stability and 
rehabilitation of Italy. 

Let us now search our present intentions, our present bills and resolutions, 
Why are we at present advocating a release, partial or otherwise to German 
nationals? 

Isn't it actually for the same reason that we had released such property to 
Italy? 

Frankly, Germany is a much more important factor in our fight against the 
dangers from the east than Italy was or will be. We can only win their con- 
fidence, their friendship if we return to them what they consider their rightful 
property, and then of course in turn their returned property will help themselves 

How will it aid them? It will build up their economic system, by putting 
funds at the disposal of thousands of people who can invest these sums, which 
again in turn will aid their export and import business, and-wiltin that way 
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ndirectly aid us. The potentialities in a business way, in a psychological aid, 

are unlimited, they cannot be fully discussed here. Only the surface can be 
tehed and an inkling given, for the writer himself does not hope to be 
to explain all the manifestations of a release. 

rhe unfairness of the War Claims Act need not be gone into here, besides 

entioning the simple fact that apparently Germany, or German property owners, 

expected to pay for the atrocities committed by the Japanese. In carefully 
king the record there are no allegations of German crimes against American 
mers of war, but that primarily the claims are against the Japanese actions 

Let us look only at the United States action after the First World War. The 
egislation during the First World War was similar to the actions in the Second 
World War, and there was a vesting of the property belonging to enemy aliens, 
ocated in the United States. Such property was to be a security for claims of 

e United States and of its citizens against Germany. The property thus held 
is a pledge against possible losses, was administered by the Alien Property 

ustodian in the form of separate trusts under the names of the German owners. 

order to ascertain the amount of the German liability covered by the said 

rity the Mixed Claims Commission was established by agreement of 1921, 
etween the United States and Germany, and, when it appeared in the course 
f the work of the tribunal, that the security held by the United States surpassed 
value the amount of legitimate claims, Congress legislated in 1928 the return 

<0 percent of the German property held by the Alien Property Custodian. 
rhe remaining 20 percent was held as a recurity for the fulfillment of the debt- 
funding agreement between the United States and Germany of June 23, 1930. 
This agreement was later defaulted by the failure of the Hitler Germany to keep 
up the payments. 
Of course, as already mentioned, with the passing of the War Claims Act of 
48, our entire purpose of the vesting of the enemy property was changed from 
security measure to a confiscatory interest, the money to be used for purposes 
outlined by the War Claims Act. 

Not even looking at the effect of such confiscation from the point of view of 

e former “enemy alien,” but from the point of view of an American citizen, 
who as such has a right to make free and unhindered disposition of his property, 

see a grave restriction, not only for the already vested property, but as a 
precedent for future action. 
lt is unnecessary to expound in support hereof the unquestioned right of 
eedom to enjoy freely private property, and, of course, connected with this is 
e fact that if we are to be able to enjoy freedom to hold and use private 
property we must also have the right to make proper dispositions of this private 
property. For, when a man loses his right to dispose of his property as he 
pleases, he in effect loses the property itself. Of course, it is clear that during 
times of dire emergency the Government has the right to make such dispositions 
as are necessary to protect the community, but reasoning logically from this 
point, once the crises have passed the right of free disposition of one’s private 
property should be restored. Therefore, at the very least such property as was 
vested through estates and trusts should be released. 

The Members of the Congress who support a bill or a resolution for release are 
certainly in the best of company. ‘The late Secretary of State Cordell Hull 
stated, “It is important from my point of view * * * that the United States 
should not depart in any degree from its traditional attitude with respect to the 
sanctity of private property within our territory, whether such property belongs 
to nationals of former enemy powers or to those of friendly powers.” 

John Foster Dulles, the present Secretary of State, declared at the Interna- 
tional law committee meeting of the Association of the Bar of the City of New 
York: “We accordingly urge upon our Government to abstain from confiscation 

enemy property or enemy-occupied countries on condition that there is 
reciprocal treatment of the property of American nationals.” 

To this need only be added that the German Government did not vest American 
property in Germany, and that our Government should certainly follow the sug- 
estion of the present Secretary of State and grant releases to those peoples who 

e in turn not vested our property rights. 

May I, therefore, respectfully urge the subcommittee to seriously consider the 

irious amendments offered and at the same time consider the release of at least 

i partial amount of German private property to the rightful and true owners, as 
would be in a general concurrence of our present policy toward Germany and a 
confirmation .of our general attitude toward the right of private property. 


Senator Drrxsen. Getting back to S. 145, Mr. Keenan, did you con- 
clude your testimony ? 


1! 


fy 


\ 
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STATEMENT OF JOS. B. KEENAN, ATTORNEY AT LAW, 
WASHINGTON, D. C.—Resumed 


Mr. Keenan. I did. 

In answering Senator men 8 question about the St. George 
stock there were 750 shares. I said between 800 and 1,000. That 
settlement was made long after the compromise in the Halbach case, 
It was made after the motion was filed to reopen the settlement. 

Senator Krerauver. You mean it was made in 1952? 

Mr. Keenan. Yes. 

Senator Kerauver. Had the property increased in value substan- 
tially between the time the Halbach settlement for $118 and the 
St. George settlement for $365? 

Mr. Keenan. I think that generally the property as to valuation 
was up and down, but I think there had been no material change. If 
there had been one, I think it would probably be for the worse. 

Mr. Townsenp. Those were controlling shares or swing shares. 

Mr. Kenan. There were 750 shares that had been seized by the 
Alien Property Custodian and they were put in the same classification 
with the Halbach shares. They seized every share. 

I would like to add just this remark. 

Senator Keravuver. While you are on the St. George shares, Colonel 
Townsend said something about they were swing shares or controlled 
shares. Were they different kinds of shares of stock from the Halbach 
shares ? 

Mr. Townsenp. No sir, they were the same shares, but as I under- 
stand it—I cannot be sure about this, but I have it in my mind some- 
where—as to the shares purchased from Mrs. St. George—this was 
years before I was connected with this office—the control depended 
on it, or very nearly depended on it. I may not be quite right about 
that. 

Senator Dirrxsen. Let me inquire at this point, is there any body 
else here who wants to testify on this particular matter? 

Mr. Keenan. I do not know whether the former Alien Property 
Custodian, Mr. Crowley, is here, and Judge Byrnes who was counsel. 

Senator Dirxsen. Is Judge Byrnes here? 

Mr. Keenan. I think he 1s coming from the funeral of Mr. Tobin. 
I would like to make this additional statement in conclusion briefly. 
There had been correspondence from other Members of the Senate, 
Senator Kefauver, if I may address my remarks to you at this time, 
of both parties to the Alien Pr operty C ustodian. I think I have heard 
something about that correspondence, but I do not feel at liberty to 
disclose it. 

(Senator Langer subsequently submitted the following letters for 
inclusion in the record at this point. The letters are as follows:) 

Unirep Srares SENATE, 
COMMITTEE ON THE JUDICIARY, 
January 2, 1958. 
Hon. JAMes P. MCGRANERY, 
The Attorney General, 


United States Department of Justice, 
Washington 25, D. C. 
My Dear Mr. ATTORNEY GENERAL: For some considerable time past I have been 
concerned with the dangers in time of war of seizure of property of citizens and 
longtime residents of our country by reason of Trading With the Enemy Acts and 
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egislation establishing the rights and duties of the Alien Property Custodian. 
I have averted to it in my public remarks again and again and over a year ago, on 
October 18, 1951 (p. 18677 of the Congressional Record) I introduced in the Sen- 
ate a bill (8. 2295) copy of which is attached. 

Chis bill would have provided that the Department of Justice should permit a 

11 on the merits in the Federal courts after the war of certain classifications 
yf cases. These classifications would include actions for recovery of their prop- 

y from the Government by American citizens where such property had been 

quired by the Government during the war under circumstances which suggested 

overreaching on the part of zealous Government officials, imposing severe 
equities and actual wrongs against our own citizens. 

This bill (S. 2295), to provide the rights of fair treatment in the courts of our 
ountry for our own citizens in such instances, was introduced by me as a sepa- 
rate bill in substitution for an amendment to House Joint Resolution 289 sub- 
stantially to the same effect proposed by Senator Wiley, of the Judiciary Com- 
mittee, and adopted by the Senate Foreign Relations Committee and reported 
to the floor of the Senate for his committee by Senator Tom Connally. Such res- 

ition Was designed to end the state of war with Germany. The separate bill 
in substitution of this amendment was introduced and designed only to avoid 
ielays in the closing days of the Congress in our official act ending a state of 
war with Germany and the withdrawal of the amendment was made solely to 
expedite consideration of the resolution itself. 

Che proposed statute would have affected—as a particularly significant symbol 
of the whole problem—the well-known Halbach case (Civil action No. 3425, 
U. S. District Court for the District of New Jersey—Hisbell 8. Halbach etc., 
Trustee, ete. v. Jas. H. Markham etc.). During the war the Department of Justice, 
after first seizing and claiming full title to the property known as Genera! Dye- 
stuff Corp. (all the stock thereof), purported thereafter to have purchased for 
an admitted fraction of the established value the rights of the Halbach children 
in the stock of the General Dyestuff Corp. so previously seized. This was effected 
by means and under circumstances which the former Alien Property Custodian, 
Mr. Leo Crowley, stated to be not alone a questionable but a probable illegal 
exercise by the Department of Justice of powers reserved exclusively to Con- 
gress—powers to appropriate Government funds which executive departments 
lid not possess. 

I have heard many complaints for some period of time of unfair pressures being 
brought to bear upon American citizens in the seizure or other acquisition of 
properties in wartime. 

You will find in the Congressional Record of October 17, 1951, at page 13621, 
a very forceful and emphatic statement by Senator Wiley on the injustice done 
to the Halbach children as American citizens by the refusal and the efforts of 
the Department of Justice to bar them with technicalities from maintaining an 
action to have their rights in their property decided on its merits by the United 
States district court at Newark, N. J. 

The Halbach case particularly interested me because the so-called investiga- 
tion of this very case for the Alien Property Custodian Office was made by 
E. Maine Shafer, a resident of my own State of North Dakota, residing then and 
now in Fargo, where he is now vice president of Overhold Motors, Inc., Oldsmo- 
bile-Cadillac agency. 

Mr. Shafer has made an affidavit in connection with this investigation which 
is certainly available to you, He stated under oath that in the year 1943 he 
was in the employ of the Office of Alien Property Custodian, working as an in- 
vestigator, ar analyst; that as such he was assigned to make an extended 
investigation of the affairs of the General Dyestuff Corp. with a view to deter- 
mining whether the vesting of the stock of that corporation which had occurred 
in June of 1942 was a proper vesting under the Trading With the Enemy Act. 
He was directed to do this by Leo T. Crowley, then the Alien Property Custodian, 
and was asked to ascertain the complete history of the corporation, its stock, 
and the history of its current and previous stockholders, and to report the factual 
findings thereon. He stated that there was a sharp attitude of hostility within 
the Treasury Investigators Section toward the General Dyestuff Corp. and Mr. 
Halbach. After 3 months or more in the office of General Dyestuff Corp., studying 
the files, interviewing personnel, and other research, he and a Mr. Bledsoe having 
likewise evidence gathered by Treasury Department concluded and reported a 
lack of evidence to support the vesting of the General Dyestuff stockholder’s 
stock as described in the vesting order. This investigator reported that the 
vesting could not be sustained on the grounds that the Halbach trust was the 
property of nationals of a foreign country. 
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This conclusion of the chief investigator and of Mr. Leo Crowley, the Cus- 
todian, was confirmed by a New York Federal court judge and jury only a few 
months after the introduction of my bill. 

Halbach himself was found innocent by a jury, before Judge Thomas Murphy, 
of Government criminal charges which, although technically indicting him for 
conspiring to divide world markets in a cartel agreement with a German concern, 
actually raised exactly the same issues of his German sympathies which the APC 
tried to hang on him to justify seizing his daughters’ property. The verdict was 
returned after a trial of 15 days in which a special prosecutor was brought from 
Chicago to New York to try the case for the Government. You will find this 
all reported in the New York Times of January 26, 1952. 

The subsequent criminal case reinforced my convictions that the Halbachs 
are being deprived of justice by too smart technicians in the Department of 
Justice. Therefore in continuation of my observation of the conduct of the Alien 
Property Custodian’s Office in the problem symbolized by the Halbach case I, 
together with Senator Wiley and Senator Smith of North Carolina and others, 
have recently been examining the present status of this Halbach matter in con- 
nection with the investigation of the Alien Property Custodian’s Office now being 
conducted by a subcommittee under the chairmanship of Senator Smith of North 
Carolina. 

I find that the situation is that the Halbachs are struggling hard in the lower 
Federal courts to clear away the technical defense of the wartime purchase com- 
promise which the Department of Justice assiduously puts forward to keep the 
case from ever coming to trial on the merits. So far the Department has suc- 
ceeded in the lower court in its defense that the case cannot be tried on the 
merits because the Department of Justice compromised the Halbach’s position 
by buying their stock from them at a wartime bargain after the Alien Property 
Custodian had seized it as of right. In view of the result in the New York 
Federal court this would almost suggest that the Government has lost faith in 
its own case on the merits and wants at any price or maneuver to prevent the 
Halbachs from coming to trial on the merits. 

I should not think that was an attitude on the part of subordinates in your 
Department of which you, having been a Federal judge yourself, would approve 
if you would look into the matter yourself. In view of the facts as disclosed in 
the extended remarks of Senator Wiley and of Mr. Leo Crowley in the Congres- 
sional Record and of the verdict of the New York jury in the nearest thing there 
has been to a trial on the merits—i. e., in New York—I should hope that you, a 
former Federal judge, would feel that particular effort should be made to keep 
the pathway to the courts open to protect the rights of native-born American 
citizens from the emotions and stresses and strains of war-period pressures. 
I should hope that you would feel that the Department of Justice should incline 
more to find ways to let cases get into the courts for merit determination rather 
than to strain every nerve to keep cases out of the courts on technicalities. 

A trial in the courts of the particular facts of the Halbach case rather than 
relief legislation which has to admit a generality of cases or of committee investi- 
gation which raises irrelevant issues would seem really the American way to 
settle what has, I assure you, become in the minds of many members of Congress 
a cause celebre. So much question has been raised about this matter, because 
of inexplicable contradictions in the conduct of the Alien Property Office toward 
Halbach, that it would be far more satisfactory from the standpoint of the rela 
tions of the Department of Justice to the public to have this case brought to trial 
on its particular merits, in a Federal court. Too much doubt has been raised in 
the minds of the general public and of many members of Congress whether the 
Department is ducking the merits of this Halbach case to make it proper for 
the Department to persist in trying to prevent this case from coming to trial on 
the merits as to whether Halbach or his children were loyal to their country 
during the war. 

These are the kind of issues which everyone who believes in the efficiency and 
fairness of the courts to reach the truth feels belong to a court—to be tried on 
the particular facts of the particular case—not be remedied by the generalities 
of legislation or the irrelevant issues that sometimes creep into committee inves- 
tigations. This particularly so since the issue has been raised as to the legal 
power of the Alien Property Custodian’s Office to effect so-called compromises by 
paying out unauthorized Government funds to purchase property after the Gov- 
ernment had already vested such property in itself as a matter of right. 

Therefore, believing that in this particular instance and in cases of this cate 
gory a court can more efficiently and finally dispose of the questions involved 
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protect the established rights of American citizens, I suggest that it would 
large burden from this committee and your Department if you would by 
itsrative action, clearly within your power as Attorney General, clear away 

e technical obstacle to this preferable way of handling the Halbach matter. 

[ feel—and I am joined by many colleagues in this feeling—that you should not 
nsist on the technical obstacle to the trial of this case of the wartime high 
ressure purchase of the Halbach property. In order to convince the Congress 

and the public that the Department of Justice is above all interested in protect- 
ng the rights of the individual American citizen, we feel that you should permit 
this Halbach case to be heard immediately by the Federal court on its merits and 
without regard to the kind of technical defense available to the Government in 
this instance. 

rhe nub of the matter is that the technical defense of ‘‘purchase—compromise” 
ivailable to the Government in this case was acquired under war conditions and 
pressures that in themselves removed the safeguards to justice of which our 
ountry is so justly proud. 

Surely the United States Government desires to take no unfair advantage of 

of its citizens at any time. Equally certain, the Government of the United 
States can have full confidence in the fairness of its own judiciary. If a branch 
if this Government in its zeal to further the cause of the war brought about a 
grave wrong it should be the first to wish to right it by a voluntary act on its 
own part in foregoing any technical advantage it might have acquired against 
its own citizens. It would certainly seem that the Department of Justice should 
lesire such accepted fairness in the courts rather than require legislation the 
effect of which might be delayed to work injustice by the passage of time. 
Ernest Halbach himself is over 70 years old. His daughters’ property was con- 
fiscated over 10 years ago. 

I sincerely hope that you can see your way clear to grant this request. 

With kind regards, I am 

Sincerely, 
WILLIAM LANGER. 


UNITeEp STATES SENATE, 
Washington, D. C., January 3, 1958. 
Hon. JAMES P. MoGRANERY, 
The Attorney General, United States Department of Justice, 
Washington, D.C. 

My Dear Mr. ATTORNEY GENERAL: I wrote you recently with regard to the 
Halbach case. I have just had the privilege of reading a letter addressed to 
you by Senator Langer, under date of January 2, 1953, regarding the same case. 

I have read over the letter, and I wish to say that I agree with the arguments 
made therein, I hope very much that some steps can be taken to give Mr. Halbach 
an opportunity to have his case decided on its merits. 

With kindest regards, 

Sincerely yours, 
Ropsert A. TArt. 


Hon. JAMES P. MCGRANERY, 
The Attorney General, Department of Justice, 
Washington, D.C. 

DeaR Mr. ATTORNEY GENERAL: This acknowledges your letter to me concern- 
ing the Halbach case. Your letter must have crossed my second letter to you 
of January 3, agreeing with the arguments of Senator Langer’s letter to you 
of January 2, concerning the same case. I cannot help but feel that your letter 
must have been prepared before you yourself had opportunity to read Senator 
Langer’s letter and my second letter, since your reply reflects a misunderstanding 
of my views. 

I am fully cognizant of the successful technical position of the Government 
behind its “purchase release” of the Halbach stock. Let me point out, however, 
that a trial on the merits of that technical defense is not a trial on the merits 
of the Halbach case. Whether Halbach can technically prove duress—always 
an almost impossible burden to sustain—the very opposition of a wartime govern- 
ment and the relative helplessness of a citizen in a negotiated wartime sale does 
create presumption of overreaching by government, even though there might not 
be technical duress which is provable in a court. 

A trial on the merits, in my judgment, is a trial of the fundamental issue, 
namely, whether the Halbachs were enemy nationals or cloaks for enemy nationals. 
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so that government was entitled to seize their property prior to its “purchase” 
after seizure. Such a seizure does carry an implication of disloyalty in time 
of war. It is important that a government dedicated to doing justice that it 
look beyond the merits of technical devises and examine the fundamental issues 
of justification for the confiscation of property in the first instance and the 
implication of disloyalty that so easily goes with it. If the Government acted 
properly and legally in this matter, it has nothing to fear or to lose since the 
court would confirm such seizure. If this was not a proper action by government, 
it should not hide behind a technical curtain an‘ prevent a citizen from asserting 
his rights on the basic merits involved. 

I am convinced in the interest of justice that the Department of Justice, under 
which this confiscation was effected, should lend every effort to clarify the 
matter before it goes out of office. I respectfully suggest, therefore, that you 
reexamine the whole matter in the light of my second letter and also the letter 
of Senator Langer. 

Respectfully, 
Ropert A. Tart, 

Mr. Kernan. However, I am sure that if I could disclose the name 
of one who is not of your political party, but who would have your 
highest respect both as a Senator and a lawyer, and dealing with 
the question of reality of coercion in dealing with the Government in 
time of hostilities—and here I think there could be a distinction made 
as to the state of war, technical or or real hostilities, and I would 
point out to the committee that when this action was brought it would 
have been wiser to have delayed it. They did not wait until the last 
minute, but there was a desire to maintain the legal right to have 
this case reviewed at a proper time, and with all the earnestness and 
seriousness we say that this is not a trivial matter or light matter. 

It involves a very substantial sum of money, and in our case we 
point out the further unusual fact that you have the Attorney Gen- 
eral in a press release pointing out to the people what a very good 
deal the Department of Justice made in settling any claim of a United 
States citizen through his own stock that has been seized in an arbi- 
trary fashion. 

It is the subject of the press release to the New York Times and 
New York Herald Tribune, pointing out what a good deal the At- 
torney General has made in acquiring shares of a United States 
citizen. 

Senator Dirksen. Senator Kefauver, I want to ask a question at 
this point, since you were a very distinguished member of the Judi- 
ciary Committee of the House, and you and I both served in that body, 
I often wondered what the theory was that the Judiciary Committee 
followed whereby in special legislation we often conferred the right 
upon a litigant, let us say, to go into Court of Claims and have a case 
heard. I do not think that I ever became acquainted with the formula 
or the philosophy, which is quite unrelated, although you will recall 
that we had many cases over there where that jurisdiction was con- 
ferred to hear the case and to settle it finally and completely. Was 
there some particular theory behind that? 

Senator Kreravver. I do not know, Senator Dirksen. I think that 
kind of thing fell in two categories usually, sometimes where a pri- 
vate claim bill was filed, but the committee itself did not want to 
take the responsibility of deciding on the matter of the damage. 

I think the act setting up the Court of Claims has a special refer- 
ence in it giving Congress the right to refer that kind of claim to it. 
I think the other type was where you certify a case to the Court of 
Claims to allow a certain amount, provided they find, for instance, 
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that a settlement was made under duress or some particular circum- 
stances. 

The Cuatrman. Mr. Chairman, there was a third class, and the 
statute of limitations entered into the question. 

Mr. Keenan. The release I referred to that I would like to put in 
the record is exhibit C in this cause that I have refered to, and it is 
from the New York Times of February 3, 1945. It is entitled, “Alien 
Stock Cases Settled by Biddle; Americans Accept $118 Rate for Dye- 
stuff Shares Having a Book Value of $540.” 

That is the headline. 

Hight suits brought against the Alien Property Custodian by American citizens 
for the recovery of 5,903 shares of stock in the General Dyestuff Corp. have been 
settled, Attorney General Biddle stated today. 

The Government’s position in the suits was that I. G. Farbenindustries of 
Germany was before the war the concealed owner of all or a large part of the 
property interest in the stock of General Dyestuff. 

Under the settlement, the Alien Property Custodian pays $118 a share, this 
being what the stockholders had obligated themselves to accept through option 
agreements between them and General Dyestuff. 

The shares have a present book value of more than $540 a share, or more than 
$3 million in all. The settlement payment, made from dividends on the stock 
received by the Custodian since its vesting my him, totaled $696,554 and was 
divided as follows— 

Then specifying Elizabeth S. Halbach and F. H. Stafford, trustees, 
$557,550. 

Mr. Biddle and James BE. Markham, Alien Property Custodian, said that the 
settlement helped clear the way for sale of the stock of the General Dyestuff 
Corp. and the General Aniline & Film Corp. and “its distribution as widely as 
possible in the American market.” 

In furtherance to the statement about swing stock, the Halbach 
stock amounted to 4,725 shares out of a total issue of 8,678, or 52 
percent, so how it could be held that the St. George stock constituted 
swing shares? 

Mr. Townsenp. It would not have anything to do with the majority 
of the shares. 

Mr. Keenan. It would not have anything to do with the control 
of the company, because 52 percent ought to be control of the com- 
pany I take it. 

Mr. TownseEnp. I assume cumulative voting would carry it anyway. 

There were two transactions. Mrs. St. George’s stock transaction 
came about 6 years later, did it not? I am not sure, but I think so. 

Mr. Keenan. I do not think it was that long. It was less than 6 
years. 

Mr. Townsenp. Eight stockholders agreed to a settlement on the 
same basis as Mr. Halbach and then there was 1 stockholder—that is 
the St. George settlement—who negotiated in 1951, 6 years later. 
That was a $365-a-share settlement you are talking about. 

Mr. Krenan. That is right. Those were exactly the same shares 
and I believe that no claim will be made that the company was in 
three times better shape at the time of the St. George purchase. 

Senator Kerauver. Does your record show what the book value 
was at the time the Halbach settlement was made and at the time 
Mrs. St. George’s was made? 

Mr. Townsenp. We can get it. 

Senator Keravver. I think you have it here. 
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Mr. Townsenp. This may be it right here. 

I am reading now from a memorandum which was apparently 
submitted by the Office of Alien Property. It says here: 

Several reasons account for the difference from the Halbach settlement figure 
Since the Halbach settlement, the book value of each General Dyestuff Corp 
share had risen $306 a share, from $540 a share to $846 a share. 

Incidentally, by way of. explaining that—this all antedated, of 
course, my connection with the Office, so what I am reporting to the 
committee is hearsay and based on memoranda which had been 
shown me—but the theory was, as I understand it, that the General 
Dyestuffs Corp. was an affiliate of General Aniline & Film and that 
the rel: ationship between the two companies was set up in such a way 
that earnings could be siphoned off from Aniline into Dyestuffs and 
the Dyestuffs Corp. stock was under option to persons who the Gov- 
ernment alleged were German agents. I do not pass any judgment 
on that for the moment. Just let me finish please. 

Then one circumstance of that is—and this is an important thing 
now—that the commission on sales of General Aniline, running into 
millions and millions of dollars, provided for an 18-percent com- 
mission payable to Dyestuffs and that was at a time when the Govern- 
ment was taking 75 percent of the total output, so that this 18 percent 
represented, it is alleged—I express no opinion on it personally— 
siphoning of earnings from Aniline into Dyestuffs and that was the 
arrangement which had been set up. 

The contract between General Aniline Film & General Dyestuff 
Corp. is one I examined with great care. That is the contract in 
perpetuity and there have been several opinions by counsel as to the 
right of cancellation on either side, the theory being that there are 
greatly excessive commissions provided for and that General Aniline 
should have the right to cancel it. 

Steptoe and Johnson rendered an opinion on that and I have seen 
2 or 3 other opinions and trying to state them in a succinct sentence 
it amounted to about this: 

That in the opinion of these lawyers this contract was cancellable 
on reasonable notice but nobody has ever been able to show me what 
reasonable notice would be in the circumstances. The nearest I could 
get to it was one opinion rendered as a guess—and it was stated as a 
guess, because nobody could tell what a court would determine—that 
6 months would be a reasonable notice, but the operation of the con- 
tract in perpetuity between these 2 corporations had a great deal to 
do with a change in the book value that we are talking about, because 
on sales volumes of millions and millions of dollars, of course, that 
18 percent would run up awfully fast. 

I just mention that as possibly an explanation of some of the things 
we are talking about here. This is a matter of policy and I express 
no opinion on ‘the bill. 

Senator Keravuver. Was any of this stock out on the free market 
where you can judge what the sale price was? 

Mr. Townsenp. No, sir. Dyestuff stock so far as I know was never 
sold over the counter and certainly never listed on the exchange. 

Mr. Keenan. There was this difference that existed: At the time 
the settlement was made for $118 a share with Halbach for his shares, 
some 4,200, that was within a few weeks of the Battle of the Bulge 
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| the Bastogne fight. When the St. George settlement was made for 

5 a share, the war had been over and there was a calm atmosphere 
ound and the people could deal more at arm’s length. ‘That is the 
rux of the bill in my opinion. 

Mr. Townsenv. The atmosphere was calmer. 

Mr. Keenan. How can the United States Government itself be 

ned by having this case heard on the merits before a United States 
strict court judge? Mr. Halbach’s family can be harmed because of 
circumstances surrounding the time that we claim they were forced 
this settlement, but all anyone can get out of the Langer bill is the 
ince for American citizens to go out of a United States district court, 

d the war is over and serious consideration is being given to Senator 

havez’ bill, and there is a good deal to be said for it I think. 

In the Japanese situations I had something to do with prosecution 

Japan in 1946 and 1947. I wish that 1 were there now dealing with 

e same people with the same problems with what happened to the 

ition since that time and I might very well take a different view of it. 

Che hate of the battle is gone, and that is what I think is the salu- 
tary affair of a decent and honorable motive of both Senator Langer 
and Senator Chavez in a mighty government if it wants to be fair 
to its former enemies, which is excellent. I think it is one of the out- 
standing things, if I might state so, of General MacArthur, this peace 
on the Missouri at the time of surrender. He said, “The war is over, 
we will start to build,” and the United States Government will cash 
n on that wisdom and forthrightness. It never hurts the United 
States Government to be forthright with other nations, with its ene- 
mies, and certainly not with its own citizens, 

Mr. Townsenp. If I might make another comment, I do not want 
to be misunderstood. There are a lot of aspects about the treatment 

Mr. Halbach here that, to put it very mildly, should be deeply 
regretted by all of us, the citizens and public officials, too. 

Having said that, however, I think this ought to be pointed out, too: 
Whether the seizure was right or wrong, whether the settlement was 

ise or foolish, a lot of water has flowed under the bridge or over the 
dam since that time. We were discussing here the other day the possi- 
bility of making a settlement of the General Aniline & Film situation, 
the possibility of selling the property, regardiess of the pending liti- 
gation and so on. 

, This bill would provide that the shares must be kept intact and the 

ght to recover the shares, regardless of the reasonable value of them, 
re reauvaien of whether this contract in perpetuity should be canceled 
or not canceled. 

Maybe it is my duty as Director of Office of Alien Property to 
direct General Aniline to make cancellation of that contract immedi- 
ately. If I were sure these shares were going to be in question, I 
would have to take action. I do not say cancel, but it would require 
immediate study, because this 18 percent figure is running up General 
Aniline still. 

It makes no difference whether the Government owns both corpora- 
tions, but it would make a great deal of difference if Congress is to 
give an individual claimant the right to recover the identical shares. 
Then you are more or less stymied so far as dealing with a corporate 
setup. You might have very good reasons, Mr. ‘Chairman—and I 
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think the committee will realize that—for changing it, or for re- 
arranging the contractual obligation. 

New research is comi ng in, patents are coming in and expire, and 
so on. I would perhaps be remiss in my duty if I did not point out 
that some of these consequences might follow from giving a vested 
right to the identical shares. 

Senator Pimxksen. Let me ask Mr. Keenan at that point: Do you 
have in contemplation exactly that—that is, the recovery of the shares 
or the fair money value of the shares? 

I think, however, that Colonel Townsend is right. I do not believe 
there is any language in that resolution with respect to just compen- 
sation for the fair money value. 

Senator Keravuver. This language is instituted to recover such 
property. 

Mr. Keenan. I had nothing to do with the drawing of this bill and 
I was not in this matter until long after this bill was introduced in 
the Senate. I would say candidly ‘that I think that under this bill if 
it were enacted, it would perhaps cast a shadow. 

Mr. Townsenp. If we substitute some such language, * ‘just com- 
pensation,” or “the value at the time of vesting,” or something along 
that line, so that the Office of Alien Property would not be bound to 
leave the corporate setup exactly as it is, regardless of eventualities, 
which nobody here can Tivente. 


Mr. Keenan. We get back to the point that the United States Gov- 
ernment is not going to be harmed. The United States Government 
is not in this business for the purpose of making money. I am not 


one of those in favor of throwing it out to the four corners of the 
world or to our own citizens. Everybody ought to earn what he gets. 
All we ever earned so far in this so-called settlement is some of our 
own money in a corporation that we own, and all we get by this bill is 
the right to go into court and say they never had any right, the Gov- 
ernment, to take their shares at all. 

There has been a whole history of harassment against Mr. Halbach, 
and I regret to say that with all the high respect. I have for Colonel 
Townsend, and that is very genuine, and the administration of the 
Alien Property Custodian’s Office, after this effort was made in the 
circuit court of appeals to get a chance to go back in court and after 
the appeal within the last few months, General Dyestuff has brought 
an action for $6 million against Halbach now, because they claim he 
is going to use some of his own brains in a subsidiary company that 
he brought from General Dyestuff and some of the people who knew 
Halbach and knew General Dyestuff under the latter management 
preferred to go with him and take their chances with him rather than 
stay with General Dyestuff, so they sued Halbach for $6 million. 

Of course, that is something of a compliment that his brains are 
worth that much, but just the same it was that old idea, Colonel Town- 
send, of pursuing anybody who dares to raise a hand against the United 
States or any company that is owned by the Government. 

Mr. TownsenpD. You have a point here. 

Senator Kerauver. Mr. Chairman, I noticed here that this says 
eight other stockholders’ suits were settled about that time. I won- 
der if it would be possible to have a brief statement about each one 
of them. 
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fr. Keenan. They got $189 a share for this stock, the ones whose 
nterest was reported at the same time. They had brought this action 
with Halbach. 

Senator Dirksen. Have you some comment on that, Colonel Town- 

send, as to who these stockholders are? 

Mr. Townsenp. Here they are. 

Senator Krrauver. Do they have claims pending, or are they com- 
plaining, or what is their attitude about it? 

Mr. Townsgenp. They have no claims pending; no, sir. Mr. Hal- 
nach is the only stockholder who has an action pending 

[ know who the others were if you want them for the record. 

Senator Keravver. Could we get the amount of stock they own 
also ¢ 

Mr. Townsenp. I do not believe I have that here. Do you have 
that, Mr. Keenan ? 

Mr. Keenan. Yes; I think so. Perhaps this would be a sufficient 
answer. They all got $118ashare. Halbach’s share is four-thousand- 
two-hundred-odd shares, $557,550 ; mene Lan geen H. W. Mar- 
tin, $41,800; Percy Kuttroff, $26,550; Lennard Swenson, $8,614; J. 
Robert Bonnar, $7,000; A. T. W ingender, $4,720; and Henry F. Her- 
mann $3,540. 

Senator Dirksen. Without objection, exhibit C will be placed in 
the record. 

(The information referred to follows :) 


Exursit C 
[From the New York Times, February 8, 1945] 


ALieN Stock Cases SETTLED BY BIDDLE—AMERICANS AccrePpT $118 RaTEe ror 
DyYESTUFF SHARES HAVING A Book VALUE or $540 


Special to the New York Times 


WASHINGTON, February 2.—Kight suits brought against the Alien Property 
Custodian by American citizens for the recovery of 5,903 shares of stock in the 
General Dyestuff Corp. have been settled, Attorney General Biddle stated today. 

The Government’s position in the suits was that I. G. Farbenindustrie of 
Germany was before the war the concealed owner of all or a large part of the 
property interest in the stock of General Dyestuff. 

Under the settlement the Alien Property Custodian pays $118 a share, this 
ng what the stockholders had obligated themselves to accept through option 
agreements between therm and General Dyestuff. 

The shares have a present book value of more than $540 a share, or more than 
$3 million in all. The settlement payment, made from dividends on the stock 
received by the Custodian since its vesting by him, totaled $696,554 and was 
divided as follows: 

KHlizabeth S. Halbach and F. H. Stafford, trustees, $557,550; Rudolph Lenz, 
$47,200; H. W. Martin, $41,300; Percy Kuttroff, $26,550; Lennart Swenson, 
$8,614; J. Robert Bonnar, $7,000; A. T, Wingender, $4,720 and Henry F. Hermann, 
$3,540. 

Mr. Biddle and James B. Markham, Alien Property Custodian, said that the 
settlement helped clear the way for sale of the stock of the General Dyestuff 
Corp. and the General Aniline & Film Corp. and “its distribution as widely as 
possible in the American market.” 


} 


{From the New York Herald Tribune, February 3, 1945] 
GENERAL DyrEsturr Surts SETTLED BY GOVERNMENT 
WASHINGTON, February 2.—The Justice Department anounced today settlement 


of eight suits against the Alien Property Custodian for recovery of 5,903 shares 
of General Dyestuff Corp. stock. 
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Terms of settlement, according to the Justice Departinent, provide that the 
Alien Property Custodian will obtain undisputed ownership of the stock involved 
in the suits by purchasing it at $118 a share. The announcement said the stock 
has a present book value in excess of $540 a share, or a total value of more than 
$3 million 

The suits were begun last year in New York and New Jersey by General Dye- 
stuff Corp. stockholders who contended that the Alien Property Custodian erred 
in seizing their stock on June 30, 1942, as property of foreign nationals. All the 
stockholders involved are Almerican citizens. 

The Government contended that the German firm of I. G. Farbenindustrie was 
actually the hidden owner of all or a substantial part of the stock. 

Principal suit involved in the settlement, the announcement said, is that of 
Elizabeth S. Halbach and F. H. Stafford, of Hackensack, N. J., to whom a ma- 
ority of the General Dyestulf stock was transferred in trust by Ernest K. Hal- 
bach, corporation president and principal stockholder, on December 6, 1940. 
Under the settlement these two stockholders will receive a total of $557,550. 

Senator Dirksen. Will you suspend for a moment ? 

Mr. Halbach has been very much discussed here at the table this 
morning and I want the record to note his presence. 

if there is any clarification I suppose that someone needs you doubt- 
less are able to make comment. 


STATEMENT OF ERNEST K. HALBACH 


Mr. Haxsacn. I will be glad to answer any questions that I can. | 
would like to say from listening to the discussion here that Mrs. St. 
George’s stock was subject to the same option that all the other stocks 
were subject to. Every stockholder in the company had signed that 
option. 

Senator Krravver. That was the outcome to allow the company to 
buy back the stock at a certain price ¢ 

Mr. Harsacn. If you left the employ of the company or you wished 
to dispose of your stock it first had to be offered to the company. 

Senator Kerauver. Was she in the employ of the company / 

Mr. HarBacu. No, she wasn’t. 

Senator Kerauver. Then she was in a different situation. 

Mr. Havzacu. She was in a different situation. I think as I recall 
it, we passed a resolution at the time—it was when her husband was 
alive—that a nonemployee who held his stock until his death and her 
stock automatically, according to our agreement, should have come 
back and be offered to the company, but it never was offered and the 
company, as far as I know, never demanded it. 

Senator Dirksen. Mr. Halbach, a question arose here about the book 
value of the stock at different times. Have you any comment to make‘ 
1 presume you heard the questions that were asked here. 

Senator Kerauver. This says, I believe, that the book value at the 
time settlement was made was $540, with you, and with Mrs, St. 
George at that time $846. 

Mr. Harsacu. I can’t recall exactly what the value was when slie 
made her settlement. The book value of the company was un- 
doubtedly larger, but the point of all this was, and the point that was 
used with her in getting her stock back, was that she either should take 
a reasonable offer or her stock would be called under the option. 

Senator Kerauver. She was dead when the settlement was mace. 

Mr. Hareacn. Mrs. St. George inherited her husband’s estate. She 
was the one who made the settlement. 
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Senator Keravuver. I thought it said here the settlement was made 

th some trustee. 

Mr. Hansacn. She may have been the trustee for it. I don’t recall 

it. I know she was the one who was seen about it. It was after 

e doctor’s death. 

Senator Kerauver. It does say here, Mr. Chairman, that the execu- 
tive of the deceased stockholder, Arman V. St. George—— 

Mr. Hareacu. I think Mrs. St. George was the executrix of the 

etor’s estate. 

Senator Kerauver. On the question of Mrs. St. George, Mr. Hal- 

ich, not arguing the question of whether there is any justification 

not to the alleged connection that you had with any German com- 
iny, after the death of this man the same accusations could not be 
ide as to the executors of his estate. 

Mr. Harsacn. No. Neither could they be made against the trustees 
of my estate or me, certainly not against the people who were the 
beneficiaries of the trust which I set up. Iam a native-born American 

tizen. 

Senator Keravuver. I was not getting into the matter of the justifica- 
tion for the charges the Government made, but I am just pointing out 
that if they had made the same charges against Mr. St. George, those 
charges would not carry over, at least to the same extent, to the execu- 
trix of his estate. 

Mr. Krenan. May I point out, Senator, especially in view of your 

oted talents in ferreting into any kind of wrong against our Gov- 
ernment in lawful activities, Mr. Halbach would be very glad to 
nswer any questions of you or anyone else, either now or under oath, 
is to any connection he had with any foreign enemy or Germany or 
iny other country. 

Senator Kerauver. He looks like a good man. 

Senator Dirksen. Have you some comment to make, Mr. Halbach ? 

Mr. Harsacu. I want to say one more thing that I think may be 
pertinent: That is that there were two compelling reasons why we 
sold the stoc k. 

Senator Dirksen. You are speaking now of the sale of the stock 
to the Government? 

Mr. Harpacn. Yes. 

The Cuatrrman. You mean the settlement. 

Mr. Harsacnu. The settlement, yes; why we sold the stock for the 
settlement. 

First, my wife, as you all know, was desperately ill, and the news- 

paper notoriety and the beating that she got and she knew that I was 
getting, weighed terribly heavy on her, and my daughter, and my- 
self, and her brother, who is one of the trustees, were very anxious 
to relieve her of that stigma and the effect of that on her, because she 
was an intensely and rabidly loyal American. 

The second compelling reason was the fact that due to our agreement 
as to our option, which we had set up for our own protection, it was 
used and turned around against us, because when the Government 
took the company we were always harassed with the fear that I might 
be discharged and my stock would trip the option and automatically be 
offered back to the company, and my attorney who is a member of 
Sullivan & Cromwell, recited that to me so many times. He said: 

“You have to be careful. You will lose your job if you don’t look 
out.” That was the second reason. 
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My funds were pretty well dissipated in all of this and I couldn't 
afford to lose my position there. Despite the reduced salary it was 
still something that we had to have. Those were the two things. 
I remember very distinctly him saying to me when this thing was 
finally settled ; 

“Ernest, you are a very sensitive man and if you go on with this 
trial you are going to kill your wife.” 

There was nothing else to do. 

Senator Kerauver. Mr. Halbach, when was the settlement made ? 

Mr. Haupacn. 1945. 

The CHarrman. As a matter of fact, your wife had cancer and these 
Federal men kept bothering her? 

Mr. Haxrsacu. Federal agents came out. I came home one night 
and I could hardly believe it. I saw her face was scarlet, and I said, 
“What on earth is the matter with you?” 

She told me these two agents from the Treasury had been there and 
questioned her about me and my connection and trying to intimate that 
I was German or something to that effect. I never could get it out of 
her. She was so upset and so bewildered with it all that I never 
could find out, except I knew these two men had been there. 

The Cuatrman. She died shortly thereafter ? 

Mr. Harracn. Some months after. 

Senator Kerauver. What time in 1945 was the settlement consum- 
mated ¢ 

Mr. Harsacn. In January, I think. 

Senator Keravuver. In the first part? 

Mr. Hargacu. I thinkso. January, I believe it was. 

Senator Krerauver. Was the settlement and everything terminated 
before V—E Day, which I think was in May 1945? 

Mr. Harpacu. Yes. 

Senator Krerauver. Were you still an employee of the company at 
the time the settlement was made? 

Mr. Harzacn. Yes. 

Senator Kerauver. How long after that did you continue? 

Mr. Harpacnu. I stayed there until 1950. 

Senator Keravuver. Did you leave at your own request then? 

Mr. Haxracn. No, I was requested to retire and I retired. 

Senator Kerauver. Because of age or for any other reason? 

Mr. Hareacn. Of course, you can always say it was age. I had 
reached the age of 65, yes. I am not naive enough to think that that 
was the only reason. I have still been working. I am still able to 
work. In fact, I have to work. I am still able to do a job. 

Senator Kerauver. Were you a director in other companies? 

Mr. Harpacnu. Yes. 

Senator Keravver. What other companies? 

Mr. Harrzacn. I am a director in the Steel Heddle Manufacturing 
Co., in Philadelphia. I am director and president of the Verona 
Chemical Co., in Newark. 

Senator Kerauver. Did you draw salaries from there? 

Mr. Harsacu. From Verona Chemical Co. 

Senator Kerauver. I mean back in 1945. 

Mr. Harsacu. No. If I was a director, I think I drew director 
fees. 
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Senator Kerauver. What income did you have besides your salary 
and stock dividends in General Dyestuff ¢ What other outside income 
did you have ¢ 

he CuarrMan. What year? 

Senator Kerauver. Back in 1945. 

Mr. Hatpacu. The Steel Heddle stock was in my wife’s name and is 
now in her estate. 

Senator Kerauver. I mean you and your wife. What income did 
you and your wife have in 1945 outside of the stock 
’ Mr. Harsacn. I couldn't tell you that, probably around $18,000 or 
SYOLOO0U, 

Senator Dirksen. General Dyestuff stock ? 

Senator Krrauver. Did you have any other property like bonds or 
Government bonds ¢ 

Mr. Hateacn. No; everything was in my wife’s estate. As I saved 
money I invested it for her. 

Senator Kerauver. Counting the two of you together, what other 
property did you have in 1945 ¢ 

Mr. Havsacn. I had my home in New Jersey and had a summer 

ome in Nantucket. 

Senator Krrauver. In the way of Government bonds and other 
stocks in other companies ¢ 

Mr. Harzacn. I have no stock in other companies that I recall now 
except the Verona stock, which never paid any dividends. 

Senator Kerauver. How about Government bonds? 

Mr. Hatsacu. I had some. Well, you are talking about my wife’s 
now. 

Senator Krrauver. Counting the two of you together? 

Mr. Hatpacn. We had quite a number of Government bonds, but 
that was not big enough to keep us going. 

Senator Krrauver. Could you give us an idea of the amount of Gov- 
ernment bonds ¢ 

Mr. Haraacnu. I had about probably $25,000 worth. 

Senator Kerauver. Did you have any cash on hand, you or your 
wife, a substantial amount ? 

Mr. Harsacu. I do not know what she had. I always try to keep 

substantial cash balance in the bank, yes. 

Senator Kerauver. As I understand it, Mr. Halbach, the complaint 
you have about the settlement was due to your wife’s serious and pre- 
carious condition from which she passed away a year following, and 
the harassment that was being brought to her, and the fact that there 
was some publicity in the New York papers which caused some em- 
barrassment—— 

Mr. Hateacu. Quite a lot of it. 

Senator Kerauver. And then also the fact you felt there was a pos- 
sibility of losing your position or the Government exercising the op- 
tion of calling the stock back at $100 a share; is that correct ¢ 

Mr. Hartpacu. Yes. 

Senator Kerauver. What did anybody in the Department of Justice 
or in the Alien Property Custodian’s Office do to you that influenced 
you in your settlement in the way of duress or improper influence? 


38158—53———19 
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Mr. Harsacn. I think the whole business was originated—I don’t 
know whether it originated in the Custodian’s office or the Department 
of Justice, I can’t say, but there was certainly duress. 

Senator Krrauver. What duress was there? 

Mr. Harzacnu. Blocked accounts. Everything I had was blocked. 
My wife’s account was blocked, mine was blocked, my mother’s was 
blocked, and my daughter’s was blocked. 

Senator Kerauver. That was your bank accounts? 

Mr. Harsacu. Bank account. ‘That is what you could spend. You 
had to ask for permission to spend money. You had to make out a 
blank every month and tell them what you needed. 

Senator Kerauver. However, you had enough outside property that 
you—— 

Mr. Harsacu. You couldn’t use the outside property. Everything 
we had was blocked. I can’t imagine that you would feel very good if 
you had a blocked account and you had to go as a free American to 
the Government and ask to spend money to buy the food or to pay your 
doctor’s bills or lawyer’s bill or anything. 

Senator Kerauver. Did they also block your salary from this other 
corporation ? 

Mr. Harsacu. They did not block any salary, but everything I had 
in the bank was blocked the minute it was deposited. There wasn’t 
any escape from it. I can’t get money fromthem. I couldn’t ask the 
company to pay me cash, which is another violation of the blocking. 
I can’t do things like that. 

Senator Kerauver. When did you buy this stock? 

Mr. Haxsacn. I started in 1926, with 500 shares and I accumulated 
it over the years. I got the biggest block of it in 1939. 

Senator Krerauver. How much did you get in 1939? 

Mr. Harsacu. Something like 2,000 shares I think I had all to- 
gether in 1939. 
~ Senator Kerauver. You got it all at par, $100 a share? 

Mr. Harzgacu. That is right. I made all the money that was made 
there. I was responsible for the growth and upbuilding of the com- 
pany and I feel that I was entitled to have a break on it. 

Senator Keravver. What was the allegation with reference to you, 
Mr. Halbach, having had any connection with the enemy? 

Mr. Haxrsacn. The allegation was that I was holding my stock as 
a cloak for the enemy. 

Senator Kerauver. Where was that allegation made? 

Can we get a copy of it? 

Mr. Hasacu. No: I do not have a copy of it. That has been the 
general talk all around. There were any number of people in there. 
The office was overrun with representatives of the Treasury Depart- 
ment and we had several people from the Government in tle Custo- 
dian’s department in there. 

Senator Kerauver. Mr. Chairman, I am not as familiar with this 
law as I should be, but when an allegation is made like that, what 
happens then? Does it come on for proof or determination one way 
or the other ? 

Senator Dirksen. I suppose the question is whether it was a formal 
allegation made as a part of the record or whether there were informal 


allegations that were bandied about. 
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Mr. Harpacn. It never was made in the form of a record. I never 

uld find out why the stock was vested. 

Mr. Krenan. They just say the stock is enemy controlled or enemy 
stock and seize it, the v vesting order. 

Mr. Townsenv. Might I make a comment ! 

Senator Dirksen. Colonel Townsend. 

Colonel Townsenp. It may not be appropriate or relevant, but I 

nk the answer is to be partly found in the finding of the vesting 
order. The property was vested, I believe, here as property of I. G. 
Farben. 

rhat, of course, in the vesting order is an allegation, I think, in 
the sense in which you are using the term, Senator, that autom: tically 
is put at issue by a suit under 9 (a) to recover the property—that is, 
when the plaintiff comes in he says, “It is not the property of IL. G. 
Farben. This is my property.” That automatically puts at issue the 
statement whether or not it is enemy property. 

It is that litigation which was settled here by the purchase of the 
shares of the plaintiff in the 9 (a) suit and upon the settlement this 
suit was disposed of; is that not right, Mr. Keenan? 

Mr. Keenan. That is right; stipulation for dismissal. Originally 
when they seize the stock there is a vesting order made and under the 
law, however, it has to give the stock up immediately. 

Mr. Townsenpb. The vesting order makes an allegation, to use the 
term we are using at the moment, of ownership. 

Mr. Hategacn. It was a rather unusual statement. I haven’t got 
the original vesting order here. 

Senator Kerauver. Where was the 9 (a) suit pending? 

Mr. Harvacn. In the Federal court in New Jersey. 

Senator Krravver. Had you through your attorneys answered the 
Government’s allegation ? 

Mr. Harsacu. I think they did. I am not sure. 

Senator Keravuver. Mr, Keenan, do we have the complaint and the 
answer filed in the United States court in New Jersey ? 

I mean to put it in the record. I do not mean here now. 

Mr. Hargacn. We can certainly get it. 

(The information referred to follows: ) 


COMPLAINT 


Plaintiffs, by their attorneys, Pitney, Hardin & Ward, complaining of the 
defendant, allege: 

1. The ground upon which the jurisdiction of this Court depends is that this 
suit is one of a civil nature and arises under the laws of the United States, 
ncluding the Trading with the Enemy Act, 40 Stat. 411, as amended; U. S. C. 
Title 50, Appendix Sections 1 to 31, inclusive. 

2. The matter in controversy exceeds, exclusive of interest and costs, the sum 
of $3,000. 

3. Plaintiffs are trustees under an Agreement of Trust made on the 6th day of 
December 1940, by and between Ernest K. Halbach, a resident of Short Hills, 
Township of Millburn, County of Essex, and State of New Jersey, party of the 
first part, as Grantor, and Elizabeth 8. Halbach and Colby Stilson, parties of the 
second part, as trustees. On or about August 27, 1941, said Colby Stilson resigned 
as a trustee of said trust and plaintiff, Franklin H. Stafford, thereafter became 
successor trustee thereof pursuant to and by virtue of the provisions of said Trust 
Agreement and on or about November 18, 1941, duly accepted and entered upon 
his duties as successor trustee and has ever since been and is now acting as 
successor trustee and as cotrustee with plaintiff, Elizabeth S. Halbach. 

4. Plaintiffs are citizens of the State of New Jersey. They reside in Short 
Hills, in the Township of Millburn, in the County of Essex, and State of New 
Jersey. 
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5. On and prior to September 1, 1939, plaintiffs were and ever since have been 
and are now citizens and residents of the United States of America and nationals 
thereof and are not and never have been nationals of a foreign country, either 
in fact or pursuant to any definition prescribed by the President, or enemies or 
allies of an enemy of the United States of America, and are not acting and never 
have acted on behalf of or for a national of a foreign country or an enemy or an 
ally of an enemy of the United States of America. 

6. The defendant, Leo T. Crowley, is and continuously since March 11, 1942, 
has been the Alien Property Custodian, appointed as such by the President of the 
United States. 

7. On and prior to June 30, 1942, plaintiffs, as such Trustees, were and con 
tinuously since then have been and now are the sole and absolute owners of 
4.725 shares of the capital stock and the certificates therefor of General Dyestuft 
Corporation, a New York corporation, and on June 30, 1942, and continuously 
thereafter until on or about July 8, 1942, the certificates for said stock were in 
their legal possession and were in the custody of said corporation, which custody 
was in their behalf. 

8. On or about June 30, 1942, the defendant executed a certain alleged Vesting 
Order Number 83, a copy whereof is annexed hereto, made a part hereof and 
marked Exhibit “A.” Said order was filed on July 2, 1942 (IF. R. Docket 42-6271) 

9. On or about July 8, 1942, defendant, without warrant of law and in violation 
of the Constitution of the United States, seized the said 4,725 shares of stock and 
the certificates therefor and took the certificates into his possession and custody 
without the consent of the plaintiffs and over plaintiff’s protest, and defendant 
has retained and is now retaining the same, without warrant of law and in 
violation of the Constitution of the United States. 

10. On or about the 3rd day of January 1944, plaintiffs duly made and filed 
in triplicate with the defendant a Notice of Claim with respect to said 4,725 
shares of stock and the certificates therefor, in the form and containing the 
particulars required by the defendant. 

WHEREFORE plaintiffs demand: 

(a) Judgment that they, as such Trustees, are the sole and absolute owners 
of the aforementioned 4,725 shares of capital stock and the certificates therefor 
of General Dystuff Corporation. 

(b) Judgment that they, as such Trustees, are entitled to the immediate pos 
session of the aforementioned 4,725 shares of capital stock and the certificates 
therefor of General Dyestuff Corporation. 

(c) That a decree be entered directing the defendant to account for and de- 
liver and transfer to plaintiffs as such Trustees, the said 4,725 shares of capital 
stock and the certificates therefor of General Dyestuff Corporation, together with 
all dividends and avails and all right, title and interest therein. 

(ad) Judgment for the costs of this action. 

EvizAneTa §S. HALBAGH, 

FRANKLIN H. STAFFORD, 
As Trustees, etc., Plaintiffs. 

By [s] Prrney, Harpin & Warp, 

Attorneys of Plaintiffs, 744 Broad Street, Newark 2, N. J. 

[s] SHELTON PITNEY, 
Of Counsel. 

ExuHIsir A, ANNEXED TO COMPLAINT 


Trrite S8S—ALIENS AND NATIONALITY 
CHAPTER II—OFFICE OF ALIEN PROPERTY CUSTODIAN 
Part 502—VeEsTING ORDERS 
Vesting Order Number 33 


Vesting all of the capital stock of General Dyestuff Corporation 


See. 502.33. Under the authority of Section 5 (b) of the Trading with the 
enemy Act of October 6, 1917 [50 USCA App. Sec. 5 (b)] as amended by Sec 
301 of the First War Powers Act, 1941 [Pub. L. No. 354, 77th Cong., 1st Sess 
(Dec. 18, 1941) Sec. 301], and pursuant to Executive Order No. 9095 of March 
11, 1942, the undersigned, finding upon investigation that the property herein- 
after described is the property of Nationals of a Foreign Country designated in 
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Executive Order No. 8389, as amended, as defined therein, and that the action 
rein taken is in the public interest, hereby directs that such property in- 
iding any and all interest therein shall be and the same hereby is vested in the 

\lien Property Custodian, to be held, used, administered, liquidated, sold or 
herwise dealt with in the interest of and for the benefit of the United States 

property being described as follows: 
“All outstanding shares of the capital stock of General Dyestuff Corporation (a 
w York corporation), which shares are more fully described in Exhibit A 
ittached hereto and made a part hereof.” 
Such property and any or all of the proceeds thereof shali be held in special 
ccount pending further determinatin of the Alien Property Custedian. This 
all not be deemed to limit the powers of the Alien Property Custodian to re- 
rn such property or the proceeds thereof, or to indicate that compensation 
not be paid in lieu thereof, if and when it should be determined that such 
eturn ar compensation should be made. 
Any person not a national of a foreign country designated in Executive Order 

No. 8389, as amended, claiming any interest in any or all of such property and/or 
ny person asserting any claim as a result of this order may file with the 

\lien Property Custodian a notice of his claim, together with a request for a 

earing thereon, on Form No. APC-1 within one year from the date of this 
der, or within such further time as may be allowed by the Alien Property 
istodian. 
Executed at Washington, D. C., on June 30, 1942. 

[s] Leo T. Crow tery, 

Alien Property Custodian. 


EXHIBIT A, ANNEXED TO COMPLAINT 


Shares of the outstanding capital stock of General Dyestuff Corporation, the 

imbers of the certificates representing which, the number of shares represented 
by such certificates, and the names of the registered owners of which, are, 
respectively, as follows: 


j 
| Num- 


Num- ead saltienante ; 24 ele 
ate numbers | ber of Names of re Beret red || Certificate numbers | ber of Names of re giste red 
. owners | | : owners 
shares | shares 
} 1} | 
18, 119 23 | J. Robt. Bonnar. 1} 109, 110, 111 300 | R. Lenz 
37 | J. Robt. Bonnar. 126 100 | R. Lenz, 
102, 103 1,975 | W. H. Duisberg. 114, 115, 116 | 300 | H. W. Martin. 
38, 139 | 4,725 | Blizabeth S. Halbach || 120 50 | H. W. Martin. 
and F. H. Stafford, 132, 133 750 4. V. St. George. 
| Trustees 128, 129, 130, 131 73 | Lennart Swenson. 
108 30 | Henry F. Hermann. |} 112, 113 15 | A. T. Wingender. 
15, 106 225 | Percy Kuttroff 121 25 | A. T. Wingender. 


50 | Geo. A. LaVallee. 


ANSWER 


‘he defendant James E. Markham, as Alien Property Custodian, by his attor- 
eys, Thorn Lord, United States Attorney, and George A. McNulty, Chief, Alien 

operty Unit, Department of Justice, for answer to the complaint: 

1. Denies each and every allegation contained in paragraph 1 of the complaint. 

2, 3, and 4. Admits the allegations contained in paragraphs 2, 3, and 4 of the 

nplaint. 

5. Admits that on and prior to September 1, 1939, the plaintiffs were and ever 
ince have been and are now citizens and residents of the United States of 
America and nationals thereof to the extent that they are citizens and residents 
thereof, and, except as thus expressly admitted, denies each and every allegation 
contained in paragraph 5 of the complaint. 

6. Admits that Leo T. Crowley was the Alien Property Custodian appointed as 
such by the President of the United States from March 11, 1942, until the appoint- 
nent on March 27, 1944, of the present defendant, James BE. Markham, as Alien 
Property Custodian in the place and stead of Leo T. Crowley, and, except as thus 
expressly admitted, denies each and every allegation contained in paragraph 6 
f the complaint. 
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7. Admits that on June 30, 1942, and continuously thereafter until on or about 
July 8, 1942, the certificates referred to in paragraph 7 of the complaint were in 
the custody of the General Dyestuff Corporation, a New York corporation, and, 
except as thus expressly admitted, denies each and every allegation contained in 
paragraph 7 of the complaint 

8. Admits the allegations contained in paragraph 8 of the complaint. 

9. Admits that on or about July 8, 1942, the Alien Property Custodian of the 
United States acquired possession of the stock and certificates referred to in par- 
agraph 9 of the complaint without the consent of the plaintiffs and over the 
plaintiffs’ protest, and has retained and is now retaining the same, and, except as 
thus expressly admitted, denies each and every allegation contained in paragraph 
¥ of the complaint. 

10. Admits that on or about the 3rd day of January 1944, the plaintiffs made 
and filed in triplicate with the Alien Property Custodian of the United States a 
notice of claim with respect to the stock and certificates referred to in paragraph 
10 of the complaint, and, except as thus expressly admitted, denies each and 
every allegation contained in paragraph 10 of the complaint. 

Wherefore, the defendant demands judgment dismissing the complaint herein, 
together with the costs and disbursements of this action. 

{s}] THorN Lorp, 
United States Attorney for the District of New Jersey, Newark, N. J. 
{[s] Joun Ernest Rog, 
General Counsel for the Alien Property Custodian, 
[s] Groreze A. McNoutry, 
Chief, Alien Property Unit, Department of Justice, Washington, D. C., 
Attorneys for Defendant. 
Senator Kerasuver. Was any testimony taken in that case? 
Harnacu. No. The Government sent word that they would 
like to settle it. 

Senator Krerauver. When the settlement was reached, did you 
appear before the district judge? 

Mr. Harpacnu. I didn’t go. My attorney went, I think. I didn’t 
have to go. We signed the stipulation and it was completed. 

Mr. Keenan. Perhaps, I can answer the Senator. 

There was no testimony taken in the presence of the court. This 
was a motion made. 

Senator Kerauver. Was any testimony taken by depositions? 

Mr. Harpacnu, No. 

Mr. Keenan. Before the compromise. I think not. There was no 
testimony at all. It was just the case was moved up, that is, the Gov- 
ernment was ready to try it and asked that it be put on the trial calen- 
dar. Then the suggestion came, I think from Mr. Victor Manual, 
who I believe was named as a director after the seizure of the com- 
pany, ¢ that if Mr. Halbach would go and his attorneys would see the 

Jepartment of Justice they might work out the settlement. 

Mr. Townsenp. Some of these facts, if I may bring this to the 
attention of the committee, are recited in Judge “McLaughlin’s s deci- 
sion here. He gives these dates I mean. Settlement date was Janu- 
ary 27,1945. In accordance with the settlement the suit was dismissed 
with prejudice on February 2, 1945. Six years later, January 23, 
1951, the motion was made to set aside the settlement. Those are 
relevant dates and dates of argument and so on. 

Senator Keravuver. Mr. Chairman, could this opinion be made part 
of the record? 

Senator Dirxsen. I think so, without objection. 
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(The material referred to follows:) 
IN THE District COURT OF THE UNITED STATES FOR THE DistTrRIcT OF NEW JERSEY 
Original filed July 21, 1952 


Blizabeth S. Halbach and Franklin H. Stafford, as trustees under agreement 
of trust made by Ernest K. Halbach, dated December 6, 1940, Plaintiffs, v. 
James BE, Markham, as Alien Property Custodian, Defendant 


Civil No. 3425 
OPINION 


AppEARANCES: Thomas J. Brogan, Attorney for Plaintiffs. Harold I. Baynton, 
Assistant Attorney General, Director, Office of Alien Property, Grover C. Rich- 
nan. Jr.. United States Attorney, District of New Jersey, James D. Hill, David 
Schwartz, Paul E. McGraw, Attorneys, Department of Justice, Washington, 
DPD. C., Attorneys for Defendant. 

By McLAvuGuiin, Circuit Judge (Specially designated). 

This case involves the ownership of 4,725 shares of stock in General Dyestuff 
Corporation, a New York corporation. It was settled on January 27, 1945. In ac- 
cordance with the settlement the suit was dismissed with prejudice on February 2, 
1945. Almost six years later, on January 23, 1951, the pending motion under Rule 
60 (b) (6) was filed on behalf of the plaintiffs. By it plaintiffs seek to vacate 
the judgment of dismissal, abrogate the settlement, and restore the suit to the 
trial list. The matter was argued orally May 27, 1952, defendant’s answering 
brief was filed June 11, 1952, and plaintiffs’ reply thereto on June 23, 1952. 

The grounds of the motion are that the settlement releases were executed 
under duress and that, in effecting the settlement, the defendant acted illegally 
and beyond the scope of his authority. 

Several affidavits have been filed in aid of the motion. Three of these are by 
Ernest K. Halbach in whose name the original disputed shares of stock stood on 
December 6, 1940, when they were deeded in trust by him to his wife and one 
Colby Stilson. Stilson later resigned as trustee and was succeeded by Halbach’s 
brother-in-law, Franklin H. Stafford. The trust was for the benefit of Mrs. Hal- 
bach during her lifetime and gave her testamentary power of appointment. 
She exercised that power in favor of the two Halbach daughters, Mary Elizabeth 
Kemmerer and Anne Stafford Halbach (Bumsted). Mrs. Halbach’s death in 
1946 left the daughters as the sole beneficiaries of the trust under her will. 
The corpus, consisting of the proceeds of the compromise settlement, has been 
distributed to the daughters who are the moving parties here. 

In June 1942 all shares of stock in General Dyestuff Corporation, including the 
Halbach shares, were vested in the Alien Property Custodian under the Trading 
With the Enemy Act of 1917, as amended, 40 Stat. 411, 50 U. 8S. C. App. Section 1 
et seq., as the property of I. G. Farbenindustrie, a German enemy corporation. 
In March 1944 the above titled action was started for the return of the stock. 
The Alien Property Custodian’s answer put the ownership of the shares at issue. 
Trial of the cause was scheduled to commence January 29, 1945. On January 27, 
1945, the matter was settled by the Custodian paying plaintiffs $557,500 for their 
claims to the stock. This was at a rate of $118 a share. A stipulation of dis- 
continuance of the litigation with prejudice, signed by the attorneys for the 
parties, was filed in this court February 2, 1945. It is that stipulation which 
plaintiffs seek to upset by the present motion. 

Plaintiffs’ contentions respecting duress are ably marshalled and presented 
by counsel but, even so, the showing made utterly fails to support that allega- 
tion. Aside from \ugue generalities, accusations, and conclusions, Halbach 
primarily complains that— 

(1) He had been indicted with others in December 1941 for an alleged anti- 
trust conspiracy and the indictment had not been moved for trial by the Gov- 
ernment up to the time he executed his affidavit of January 20,1951. He does not 
point to the slightest indication of bad faith in the bringing of the indictment. He 
recites no effort made on behalf of himself or any of the other defendants to 
bring on a trial of the indictment. Actually, some time after the affidavit had 
been executed and this very motion filed, the indictment was tried and Halbach 
acquitted. 
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(a) In July 1942, immediately after the stock of General Dyestuff had been 
vested in the Custodian, the Treasury blocked his bank account and those of his 
family. He suggests no connection between the Treasury Department and the 
Custodian. The named defendant, James E. Markham, in his affidavit states 
that there was none. What occurred was described by the chief Halbach attorney 
as “a minor nuisance” and in fact it was a temporary one. It will be remem- 
bered that in July 1942 we were engaged in a life and death war with Germany. 
There was indication in a defense deposition that Halbach had a history of 
connections with I. G. Farben, a key enemy industrial corporation. Though of 
no more than collateral interest in this litigation that may well have been the 
basis for the protective wartime action of the Treasury. 

(8) After the vesting order, in 1941 and 1942, the management of General 
Dyestuff was pressured to discharge him. There is no wrongful sort of pressure 
revealed in the proofs. Former Alien Property Custodian, Leo T. Crowley, 
testified in his deposition that the reasons given him by Government officers in 
support of their recommendations for the discharge of Halbach were “* * * that 
they all felt very definitely that Halbach was connected with I. G. Farben, and 
the chemical combine throughout the whole of Europe and South America.” Mr. 
Crowley said that, “I never had any reason to doubt their sincerity.” James P. 
Markham, who followed Crowley as Alien Property Custodian, said in his affidavit 
that members of his staff urged him to sever Halbach’s connection with General 
Dyestuff “* * * becavse they were convinced that he had been a cloak for the 
enemy.” Mr. Markham stated that he belived his assistants’. recommendations 
were the result of their honest convictions. It happens that Halbach was re 
tained from July of 1942 to August 1950 as consultant with General Dyestuff 
at a salary of approximately $60,000 a year. He was retired from this position 
in August 1950 at a pension of $18,00 a year. It was not until after his retire 
ment that the instant motion was made, 

(4) In January 1945 a headlined series of articles appeared in a newspaper 
called P. M. These stressed Halbach’s I. G. Farben connections. P. M. was 
in existence for a comparatively short time. It was published in New York 
City and disappeared completely some years ago. Halbach states that he is con- 
vinced much of the material of the articles was secured from Government files 
and statements of Government personnel, and he says that he has no doubt but 
that the articles were timed to affect the outcome of the suit. The defense 
coneedes that the articles were probably based on material leaked or stolen from 
the Government. There is no showing, however, that any responsible Govern- 
ment officer was concerned. The chief Halbach attorney, in his deposition, 
carefully stated that he never had any reason to believe that the articles were 
inspired by the Government, and he recalled that they were almost as critical 
of the Department of Justice as of Halbach. Plaintiffs do not pretend that 
there was such an alleged campaign or other vilification to any other newspaper 
or other medium at that particular time or before or since. In fact at the time 
when the complained of articles were published, settlement negotiations, ini- 
tiated on behalf of the plaintiffs, had been proceeding for over a month and a 
half. 

(5) Government agents questioned his wife who is now said to have been ill 
at that time. No justified inference can be taken from this as to who the agents 
are supposed to have been and by whom they were employed, or that they had 
any knowledge of Mrs. Halbach’s condition. Nor is there warrant for assuming 
that there was any questioning contrary to the will of Mrs. Halbach. 

It is clear that discussions which led to final settlement had been started 
on behalf of the plaintiffs toward the last of November 1944 and had been con- 
ducted at arm’s length from that time to the latter part of January 1945 by 
Stoddard M. Stevens, Jr., Esq., a member of the law firm of Sullivan and Crom- 
well, representing the plaintiffs, and Herbert Weschler, Esq., then an Assistant 
Attorney General, on behalf of the defendant. The Government's position was 
that Halbach had apparently paid $210,000 for the acquisition of the shares; 
that the most plaintiffs could possibly recover was $100 a share, which was 
the option price at which General Dyestuff could purchase the stock under an 
agreement to which the stock was subject; that the Custodian, because of con- 
trol of General Dyestuff could, if necessary, bring about a situation where he 
would be able to exercise the options. Another item entering into the estimate 
of the Halbach stock interest was that when the shares had been transferred 
to the trust they had been valued at $100 a share for gift-tax purposes. After 
several talks between the lawyers, Halbach himself attended a conference early 
in January 1945. He suggested that in addition to $100 a share there should be 
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some consideration for participation in the earned surplus of the corporation 
from 1939 to 1944. Eventually this was resolved to an allowance of interest 
during those years amounting to $18 a share. The total figure of $118 a share 
was agreed to by both sides. The Bureau of Internal Revenue was queried and 
indicated that it would accept the $100 per share gift-tax estimate and would 
view the settlement recovery as a capital transaction rather than income to 
the trustees. 

According to Mr. Wechsler, Halbach, on the occasion he was attending the 
conference, asked if it was possible to discuss the antitrust indictment against 
him in connection with the stock settlement. Mr. Wechsler replied that he had 
no authority regarding antitrust transactions and that in any event it would 
be grossly improper to discuss a pending criminal case in connection with the 
settlement of an entirely distinct civil matter. The question of the Treasury 
blocking the funds of the trustees arose at a later talk. Mr. Wechsler in his 
affidavit says that he stated that the issue could not be included in the then 
pending settlement terms. He further states that until this motion he had never 
heard the suggestion that Halbach was coerced into the settlement. He says 
that the pressures in Washington were against a settlement of the Halbach 
‘ase on any terms by the Government and that he considered he ran a substan- 
tial risk of adverse criticism in recommending payment to the Halbach trustees 
of the substantial sum the settlement involved. 

Mr. Stevens, the senior Halbach attorney throughout the case including 
settlement negotiations and the settlement, was subpoenaed as a witness on 
this motion by the Government and testified by deposition. Plaintiff's attorney 
was present and participated. Halbach was also present for more than half of 
the examination. While the Stevens testimony was much confined through 
objections based on Halbach’s privilege arising out of his client-attorney rela- 
tionship with the witness, it is evident from the Stevens deposition that there 
was no duress exercised on behalf of the Government to bring about the settle- 
ment. The Halbach attorney testified, “Mr. Wechsler conducted himself, in ny 
judgment, with propriety.” He said, “The Department of Justice to me was 
more or less centered in Mr. Wechsler.” And he never saw any evidence or 
observed any actions that suggested a conspiracy on the part of the Government 
against Mr. Halbach. He recalled nothing dishonest or unethical in the actions 
or conduct of the Alien Property Custodian representatives. 

I have treated the trustee plaintiffs, Halbach, his wife and doughters as one 
single entity, which best comports with the theory of the moving parties that 
in the aggregate duress was exercised upon them, resulting in the alleged invalid 
settlement. From the entire record before me I am thoroughly satisfied that 
no such showing has been made which would entitle them to the relief herein 
sought. First and foremost, there has been a complete failure to prove duress 
In addition at every stage of the proceeding, including the protracted settlement 
negotiations, Halbach was represented by outstanding independent counsel. And 
this Federal court was open to him for a consideration on the merits of his 
family’s rights in the stock. Nor has there been offered any satisfactory explana- 
tion for an unwarrantably long deiay in questioning the validity of the settle- 
ment, the release, and the stipulation. All of which, among other things, 
expressly eliminate any thought of deprivation of free agency in Halbach and 
his family at the time of the execution of these instruments. Second guessing, 
subsequent events, hope of further gain, expediency, however worded, can never 
spell out duress. 

laintiffs’ second point is that neither the Custodian nor the Department of 
Justice possessed the power to enter into the settlement on behalf of the United 
States.’ 

Quite apart from whether the plaintiffs under the facts are estopped from 
questioning this settlement, cf. Castell v. United States, 2 Cir., 98 F. 2d 88, cert. 


‘While plaintiffs deny the authority of both the Custodian and the Attorney General to 
settle this matter they seem to accept the ae that the Attorney General was 
authorized to represent the Custodian. Whether they do or not the President’s Executive 
Order of April 21, 1942, Sec. 5, Ex. Order 9142, had directed that ‘‘All litigation in which 
the Alien Property Custodian or the Office of the Alien Property Custodian is interested 
ehall be conducted under the supervision of the Attorney General.”” Ordinarily speaki 
the Attorney General would be in charge of such litigation in any event as suits ag 
the Custodian are in fact suits against the United States. Cummings v. Deutsche Bank 
“00 UT. S. 115, 118: Becker Steel Co. v. Cummings, 296 U. 8S. 74, 78: Bauco Mexicano Vv 
Deutsche Bank, 263 U. 8. 591, 603 And the Attorney General is responsible for this typé 
of litigation. Cf. Sutherland y. International Insurance Co., 2 Cir., 43 F. 2d 969, cert 
denied 282 U. S. 890 
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denied 305 U. S. 652; Backus v. United States, Ct. Cl., 59 F. 2d 242, 257, cert. 
denied 288 U. 8. 610, I think it is clear that both the Attorney General and the 
Alien Property Custodian had the authority on behalf of the United States to 
settle the Halbach stock claims as they did. 

Plaintiffs do not question the authority of the Attorney General acting for 
the United States in disposing of litigation as exemplified in the Confiscation 
Cases, 7 Wall. 454, Castel v. United States, supra, and New York v. New Jersey, 
256 U. 8. 296, but they seek to restrict the scope of those decisions to an allow- 
ance of some latitude to the Attorney General in determining conditions under 
which he will cease to prosecute for the Government or will abandon an appeal. 
Those decisions do not permit of such restriction. The Confiscation Cases opinion 
is the leading one in the field. That was also an enemy property case. It con- 
cerned a group of Southern ships and arose under the Act of August 6, 1861. 
The Government had obtained judgments against six of the ships and these had 
been appealed to the Supreme Court. In that tribunal, the Attorney General, 
over the objection of the informer, moved to reverse and remand those judg- 
ments in order that the cases might be dismissed below. This was in accordance 
with an agreement with the claimants. The court allowed the motion saying: 

“Appointed, as the Attorney-General is, in pursuance of an act of Congress, 
to prosecute and conduct such suits, argument would seem to be unnecessary to 
prove his authority to dispose of these cases in the manner proposed in the 
respective motions under consideration, * * *.”? 

The Castell litigation was a suit under the 1917 Trading With the Enemy Act. 
Following a judgment for the plaintiff there was a settlement in which the 
Attorney General agreed to abandon his appeal and pay over the property in 
consideration of the Government retaining part of it on account of a tax claim 
against the plaintiff. Later the plaintiff, as here, challenged the right of the 
Attorney General to make the settlement and the latter’s power to do so was 
upheld. In the New York y. New Jersey opinion the Attorney General was 
sustained in accepting on behalf of the Government different relief from that 
for which he had sued. 

The power of Congress to specifically limit the authority of the Attorney 
General with reference to litigation in which the Government is a party is, 
of course, undeniable. The Federal Tort Claims Act is a late illustration of this. 
Under that Act the Attorney General’s right to settle cases is subject to the 
approval of the district court. 62 Stat. 984, 28 U. S. C. Section 2677. Similarly, 
violations of the Immigration Act cannot be comprise without the consent of 
the court and the reason for the compromise must be spread on the court minutes. 
39 Stat. 893, 894, 8 U. S. C. Section 164. But where such express restriction 
is not spelled out in a particular statute “* * * no Act of Congress has amended 
the statutes which impose on the Attorney General the authority and the duty 
to protect the Government's interest through the courts.” United States v. Cali- 
fornia, 332 U. 8S. 19,27. See also Swift & Co. v. United States, 276 U. S. 311; 
Kern River Co. y. United States, 257 U. S. 147, 155. 

The opinions of the Attorney General since 1831 uphold his authority to 
compromise Government litigation. Those opinions are quoted in the opinion 
of Attorney General Cummings of October 2, 1934, 38 Op. A. G. 98, 

Royal Indemnity Co. v. United States, 313 U. S. 289, cited by plaintiffs as 
contrary authority, merely held that in the face of an express statute outlining 
the only method in which a tax controversy could be compromised, an attempt 
by a collector of internal revenue to settle that type of claim was of no effect. 
sotany Worsted Mills v. United States, 278 U. S. 282, is in the same general 
eategory. Nor are the Societe Suisse Cases, Ct. Ap. D. C., 85 F. 2d 287, 99 F. 2d 
8387, cert. denied 306 U. S. 631, of any comfort to plaintiffs. While fraud was 
existent in both suits, the Court of Appeals in the second opinion stated that 
fraud was not necessary for the Government to prove if it showed that it had 
settled the claim involved out of court upon a mistake of fact, namely, that 
Swiss Corporation was the owner of the stock in question prior to the com- 
mencement of the First World War. 

In arguing that neither the Attorney General nor the Alien Property Cus- 
todian possess authority under the Trading With the Enemy Act of 1917 to 
have entered into this settlement on behalf of the United States, plaintiffs are 
confronted with Section 5 (b) of that statute as amended by Section 301 of Title 
III of the First War Powers Act, 1941. 55 Stat. 839,50 U. S. C. App., Section 616. 
This reads: 


2 And see United States v. San Jacinto Tin Co., 125 U. S. 273, 278-280, 284—285. 
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“* * * and any property or interest of any foreign country or national thereof 
shall vest, when, as, and upon the terms, directed by the President, in such 
agency or person as may be designated from time to time by the President, and 
ipon such terms and conditions as the President may prescribe such interest or 
roperty shall be held, used, administered, liquidated, sold, or otherwise dealt 
with in the interest of and for the benefit of the United States, and such desig- 
nated agency or person may perform any and all acts incident to the accomplish- 
ment or furtherance of these purposes; * * *.” [Emphasis supplied.] 

The broad powers above outlined were conveyed to the Custodian by Executive 
Order 9193, July 6, 1942, 7 Fed. Reg. 5205. They are exemplified in the vesting 
der used in this matter which employed language appearing in all such orders 
until 1946 when that language was eliminated as unnecessary. The order read: 

“Such property and any or all of the proceeds thereof shall be held in a 
special account pending further determination of the Alien Property Custodian. 
(his shall not be deemed to limit the powers of the Alien Property Custodian 
to return such property or the proceeds thereof, or to indicate that compensation 
will not be paid in lieu thereof, if and when it should be determined that such 
return or compensation should be made.” 

In the sole reported decision directly on the point the Custodian was sustained 
under this section in conveying vested property as part of a suit settlement. 
Standard Oil Co. v. Markham, 8. D. N. Y., 64 F. Supp. 656, 666-667, mod. sub 
nom. Standard Oil Co. v. Clark, 2 Cir., 163 F. 2d 917, 932, cert. denied 333 U. S. 
S73. In that matter, too, the Custodian was acting in cooperation with the 
Attorney General and the district court’s holding that the Cusodian and the 
Attorney General had the authority to transfer vested property was not dis- 
turbed. I think that decision is sound and applicable to the issue at bar. 

Additionally as urged by the Government, this was in reality the return of the 
ascertained nonenemy interest in the stock in accordance with the terms of the 
vesting order above quoted. Finally as to Section 5 (b) all of the briefs leave 
no room for doubt that the problem of the Halbach claim to the General Dyestuff 
stock was, in the language of the section, “* * * dealt with in the interest of and 
for the benefit of the United States, * * *”’ by the Attorney General and the 
Alien Property Custodian. [Italics supplied.] 

Plaintiffs contend that the payment for their claim by the Custodian was in 
conflict with Section 12 of the Act. That section reads: 

“All moneys (including checks and drafts payable on demand) paid to or 
received by the alien property custodian pursuant to this Act shall be deposited 
forthwith in the Treasury of the United States, and may be invested and rein- 
vested by the Secretary of the Treasury in United States bonds or United States 
certificates of indebtedness, under such rules and regulations as the President 
shall prescribe for such deposit, investment, and sale of securities; and as soon 
after the end of the war as the President shall deem practicable, such securities 
shall be sold and the proceeds deposited in the Treasury.” 

The end of the war referred to in the section is the end of World War I. On 
May 15, 1939, the President by Executive Order 8136, Section 4, 4 Fed. Reg. 2044, 
ordered the securities held by the Secretary of the Treasury sold and thus con- 
cluded the Secretary’s obligation under Section 12 to invest, ete. I agree with 
the defense that if Section 12 limits what would be proper under 5 (b) as pres- 
ently worded, the latter section, which came into the Act as part of the First 
War Powers Act on December 18, 1941, would prevail. 

The money used by the Custodian to pay the Halbachs was from his special 
account with the Treasurer of the United States which account had been set up 
in accordance with the mandate of the vesting order. But even if the money 
had been on deposit with the Treasurer there would not have been the slightest 
difficulty in arranging for the Halbach payment. Executive Order 2813, Section 
5 (d) in effect on that date gave the Secretary of the Treasury the right to 
withdraw monies deposited in the Treasury under the Act “* * * for the purpose 
of making any payment or payments pursuant to the provisions of said Act, * * *.” 
And the Attorney General had already held that the Secretary of the Treasury 
had the authority to pay out money for services to the Custodian, 31 Op. A. G. 
438. It seems obvious that under the circumstances of this case if the funds 
used to pay the plaintiffs’ claim had been on deposit with the Treasury, the 
Secretary thereof on request would have put them at the disposal of the Custo- 
dian for use in the settlement. 

It is conceded that Section 12 does authorize the Custodian to return property 
under Section 9 of the Act upon the order of the President. That section has 
been construed as providing for the “* * * * administrative consideration and 
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allowance of claims to property transferred to the Custodian.” McGrath vy 
Manufacturers Trust Co., 338 U. S. 241, 246, N. 8. Plaintiffs say the section 
does not apply in this instance because it makes no provision for a compromise 
settlement and because the President did not delegate his power of return under 
the section to the Custodian. There is no merit to the second objection. By 
Executive Order 8136, May 15, 1989, 4 Fed. Reg. 2044, the President vested all 
of his powers under Sections 9, 12, 20 and 21 of the Act in the Attorney Genera! 
or the Assistant Attorney General in charge of the claims division in the Depart- 
ment of Justice. Later, by Executive Order 9142, April 21, 1942, 50 U. S. C. App. 
Sec. 6 (n), page 5647, he transferred that authority to the Custodian. Cf 
Markham v. Cabell, 326 U. 8S. 404, concurring op. Mr. Justice Burton pp. 421, 423 
As to plaintiffs’ first objection the presentation of their claim followed by this 
suit was strictly under the requirements of Section 9 (a) of the Act. The 
foundation of the settlement from the standpoint of the Custodian was the 
return of the calculated nonenemy interest in the stock with the Custodian for 
the United States retaining the enemy interest. Plaintiffs might disagree with 
the amount arrived at by the Custodian and with his construction of the option 
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ut the record reveals that he had substantial grounds for his conclusion that 


£118 a share fairly represented the nonenemy value of the shares and it was 


that rate he settled the plaintiffs’ claim. I think the transaction came well 


vithin Section 9 (a) reasonably interpreted. 


Under the facts and law the settlement of this litigation was properly entered 
nto and carried to a conclusion by the Attorney General and the Alien Property 


Custodian representing the United States. It should not be set aside. 


The motion will be denied with costs in favor of the defendant. 


Senator Dirksen. The committee will suspend until 2: 30. 
(Thereupon, the subcommittee recessed at 12:30 p. m., Wednesday, 
July 22, 1953, to reconvene at 2: 30 p. m., the same day.) 


AFTER RECESS 


Senator Dirxsen. The committee will come to order. 
Mr. Towle, would you come up, please ? 


STATEMENT OF ROLAND TOWLE, ESQ., CHICAGO, ILL. 


Senator Dirksen. Mr. Towle, it is my understanding that you are 
nterested in Senate 151; is that correct? 

Mr. Tower. Yes, sir. 

Senator Dirksen. And you only wanted a few minutes to express a 
viewpoint on this matter ? 

Mr. Towre. That is right. 

Senator Dirksen. Would you give your full name and identity to 
the reporter ¢ 

Mr. Towix. My name is Roland Towle. I am an attorney at 111 
West Washington Street, Chicago, Ill. 

I want to relate to the committee—— 

Senator Dirksen. I think it is Senate 249 which was introduced 
by Senator Bennett and Senator Watkins in which you are interested ¢ 

Mr. Tow te. 8. 151. 

Senator Dirxsen. I mentioned for the record this morning, Mr. 
Towle, that the bill had been introduced by Senator Langer on Janu- 
ary 7, and has been referred to this committee. I think there was 
a request from the Department of Justice for an opinion on the bill 
whenever it was convenient for them to do so. So with that founda- 
tion, you can proceed. 

Mr. Towte. I thought I would tell the committee the facts of a 
typical case showing how the present act is inequitable, in this, that 
it permits a return of property vested by persons who are persecutees. 
The definition of persecutees is an extremely narrow one. If the 
language was broadened, it would permit these people who were under 
very inequitable circumstances to procure return of their money. 

This case concerns the will of Louisa G. Bigelow, who is an Ameri- 
can citizen. She died in 1873 and created a trust which is still in 
existence in Cook County, Il). She left a will in which her property, 
which consisted mainly of the land under one of the great department 
stores on State Street, in trust for the benefit of her three grand- 
daughters. 

Louisa Bigelow, as I said, was an American citizen and a widow of 
Adm. Abraham Bigelow, of the United States Navy. She left this 
trust for the benefit of her three granddaughters who were also Amer- 
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ican citizens. They were the daughters of Capt. Joseph deHaven, also 
of the United States Navy. 

This trust has been in existence for the past 80 years. The trust, 
as I say, consisted mostly of real estate. There were some United 
States savings bonds. There was no vesting of this property, al- 
though these three granddaughters for whom this trust was created 
married titled Germans in Germany. There was no vesting during 
World War I, although the beneficiaries resided in Germany at that 
time, they continued to so reside down to World War II, and there 
was no vesting during the hostilities of World War II. 

It was not until 4 years after the hostilities ceased, in 1949, when 
the Attorney General attempted to vest this property. He had notice 
of interest of these people in this trust, because a suit for the con- 
struction of one of the wills involved in this trust was filed in 1943, 
and the plaintiff in that case made these people parties to the suit. 

The Alen Property Custodian filed an appearance in that case, 
and re presented them until 1945, when we were retained to represent 
the children of one of the granddaughters. ‘Those children were 
Adelhard von Alten, who was married to Count Rudolph von Harden- 
berg, and Irmgard von Alten, who married Count Frederick von 
Ger sky. 

It wasn’t until after the amendment of 1948 which changed the 
Trading With the Enemy Act from an act permitting the holding of 
property to an act which permitted the turnover of the assets to the 
Treasury, covering the money into the Treasury. It became then a 
confiseatory act. ‘The theory of the Trading With the Enemy Act was 
that you take nationals of a country with which you are at war to 
prevent its use against you in time of war, and to make those funds 
available to assist in the early termination of the war. The shooting 
war had been over, over 4 years, and ceratinly there was no purpose 
in taking that property to prevent its use against us. 

By that time the German Government had long ceased to exist, and 
there was no former enemy against whom we were going to use this 
property. These two women that we represent, who are the children 
of one of these granddaughters, were not Nazis. Asa matter of fact, 
they were doing many acts contrary to the Nazis idea and, in fact, they 
on one occasion aided three English airmen to escape. 

For the record, I have the original letters here but I would like to 
introduce for the record copies of those letters. I would like to read 
just a couple of lines from each letter so that it will not encumber the 
record or make my statement too long. 

Senator Dirksen. But you are submitting the entire letter ? 

Mr. Tow ez. Yes. 

Senator Dirxsen. Without objection, it will be included in the 
record. 

(The letters referred to follow :) 

10 CRAIGHALL QUAD, 
Neilston, Scotland. 


Dear Sre: Your letter to hand of the 23d March. Sorry for the delay in 
writing but I am now removed from the address you had at Gateside, Barrhead, 
and am living at the above address. However, I will be only too delighted to 
relate for you my escape from the prison camp in 1945. Had it not been for the 
great goodness of the Countess Adelhard von Hardenberg and her sister and 
family and Irmgard von Alten of Celle, we might not have been alive today. 
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They discovered us hiding about their homestead one night, took us inside, fed 
us, befriended us, hid us, at great personal risk and made it possible for us to 
ultimately get clean away. We soon learned that, like ourselves, they positively 
ioathed nazism. To connect these good people with Nazis is utterly ridiculous. 
| had a letter from them after I reached home which I am sorry to say I did not 
answer as I was in hospital at the time. I may say also that when we (there 
were three of us) reached the American lines we reported the goodness of these 
people and their position and the American authority promised to look after 
them as soon as possible. This was taken a note of and may be verified. I am 
sorry the old ladies had such a bad time but hope things may be brighter for them 
in the near future. I should be very pleased to hear of them or from them at 
any time, 
Yours very sincerely, 
THOMAS VERNER. 


12 BoNNeER Roan, 
London B2, England, September 4, 1958. 

Deak Sir: In reply to your letter of March 25, 1953, myself and two compan- 
ions escaped from our guards and we had been free for a couple of weeks and had 
just walked through Gottengham going in the direction of Kassel when we came 
seemingly to a farmhouse, which I presume belong to your clients. 

I can vouch that these people invited us into their home at great risk to them- 
selves and asked us to stay as long as we liked and we stayed with them until 
the place was captured by the United States Army. We gave all our particulars 
to the United States Army officers who interrogated us. We also told our own 
authorities how this family helped us. 

I can vouch that these people were not in any way connected with the Nazis 
and did all in their power to conceal and help us, 

Trusting this will help your clients. 

I remain, 

Yours faithfully, 
N. E. Norris. 


23 RomMAN Way, 
Bourne End Bucks, March 18, 1953. 

Str: I am in receipt of your letter of the 12th instant, and will comply with 
your wishes for as full account of the help provided by the ladies mentioned as 
is possible. On April 1, 1945, I and the two others you mention (T. Verner, of 
Graham Terrace, Gateside, Barrhead, Scotland, and N. Norris, of 7 Weymouth 
Terrace, Hackney Road, Shoreditch, London E2) escaped from a temporary camp 
we were in at Gottenburg, Germany, and made our way toward the Rhine which 
we heard had been crossed by troops of the Allies. After about 5 hours’ walking 
we came to a village, the name of which eludes me, when a woman came out 
of a large farm and asked us who we were and what we were doing. I answered 
in German, which I could speak fairly well by then, that we were French and 
were evacuees. She called out a Frenchman from the farm and spoke to him 
in French, which, of course, we could not understand. So it seemed as though 
the game was up. Instead, he took us to a copse and told us (in German) to 
stay until it was dark when he would fetch us. So we presumed that she guessed 
what we were. That night the Frenchman and a young woman came for us. 
She spoke perfect English and told us that the woman was a baroness and spoke 
English as well and that she was Austrian and staying there. The Frenchman 
(M. Henri Mignot, of 50 Avenue Edison, Paris 138 Avenue) was working on the 
farm, 

She said that we could stay on the farm with Henri and that they would feed 
us until the Americans took the village as they were then about 20 kilometers 
away. We stayed hidden for about 4 or 6 days and then heard gunfire and 
were eventually liberated on April 8 by American troops. During our stay the 
baroness visited us every day and had quite a few talks. I understood that she 
was Baroness von Oulenhawsen, but perhaps I have forgotten the exact title. 
We also met her husband who, so she told me in a letter 1 received from her in 
about January 1946, was killed by a falling beam while trying to save furniture 
during the day, after we had left with the Americans, from their house which 
was fired by shells before the troops moved in. During our stay in the farm 
German troops passed through and the officers stayed for dinner with the baron- 
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ess, but she still came to our rcoms with our dinner and told us that they (the 
troops) were not staying but passing back further and that we should be safe 
where we were. This is as true an account of what happened as far as I can 
remember and sincerely hope it will be of some assistance to her case. 

During the course of some of our conversations, I formed my own opinion that 
she hadn’t much time for the Nazi regime as they were dispossessed aud were 
ot free to follow their own pursuits as they would wish. This is my own opinion 

1 not what she told us 


Well, hoping this letter will be of some help and to say that if you write to 
rr see the baroness to remember us all to her and thank her once again for her 


help to us in our time of need and that if there is anything else I can do to let me 
now 


Yours truly, 
D. Lock. 
Mr. Tow.e. This letter is from Thomas Verner Neilston, Scotland. 
He was one of the airmen. He said he escaped from prison camp in 
1945 and— 


had it not been for the great goodness of the Countess Adelhard von Hardenberg 
and her sister and family and Irmgard von Alten of Celle, we might not have 
heen alive today. They discovered us hiding about their homestead one night, 
took us inside, fed us, befriended us, hid us at great personal risk, and made it 
possible for us to ultimately get clean away. We soon learned that like our- 
selves they positively loathed nazism. To connect these good people with 
Nazis is utterly ridiculous 

The other airmen wrote also, as follows: 

I can vouch that these people invited us into their home at great risk to them- 
selves and asked us to stay as long as we like. We stayed with them until 
the place was captured by the United States Army. We gave all of our partic- 
ulars to the United States officers, and we told our own authorities how this 
family helped us. I can vouch that these people are not in any way connected 
with Nazis and did all in their power to conceal and help us. 

Then another letter to the same effect shows how these women in 
Germany helped these three airmen to escape, and they were not Nazis 
at ner 

Under the act as it presently exists, these people cannot get a return 
of their money because they cannot show that they are persecutees. 
When the Attorney General vested their interest in this property in 

1949, they thereafter filed a petition to have us removed as defendants 
in the case, and the Circuit Court of Cook County heard the matter 
and granted the petition. An appeal was made to the Illinois Su- 
preme Court. That court, in the case of Orme v. The Northern Trust 
Co., reported in 410 Illinois, page 354, said that— 

It is not for us to inquire into the purpose of the Government in making this 
seemingly unwarranted and unnecessary seizure. 

And then they go on to say that the courts are impotent to inquire 
into each case to see if any act done by an agency of the Federal Gov- 
ernment allegedly under a war power, that therefore there was no 
remedy. The court affirmed. 

I would like to offer, as an additional exhibit, the opinion of the 
Illinois Supreme Court, showing that these people have no remedy 
under the present act as it exists, 
(The opinion referred to follows :) 
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OPINION 
SuPREME Court oF ILLINOIS, UNITED STATES OF AMERICA 


SpaTE OF ILLINOIS, 
Supreme Court, ss: 

At a term of the Supreme Court, begun and held in Springfield, on Monday, the 
12th day of November in the year of our Lord, one thousand nine hundred and 
fty-one within and for the State of Illinois. 

Present: Joseph E. Daily, Chief Justice, Justice William J. Fulton, Justice 
Walter V. Schaefer, Justice Ralph L. Maxwell, Justice Albert M. Crampton, 
Justice George W. Bristow, Justice Harry B. Hershey, Ivan A. Elliott, Attorney 
General, Harry G. Newman, Marshal. 

Attest: Earle Benjamin Searcy, Clerk. 

Be it remembered, that afterwards, to-wit, on the 27th day of November 1951 

e opinion of the Court was filed in said cause and entered of record in the 
words and figures following, to-wit: 


No. 31987 


yone Orme, Jndv., and as Err., etc., Appellee, vs. The Northern Trust Co., a 
corporation as Trustee etc. et al., Appellants 


APPEAL FROM CIRCUIT COURT COOK COUNTY 
Docket No. 31987—Agenda 28—September, 1951 


gene Orme vy. The Northern Trust Company et al. (J. Howard McGrath, At- 
orney General of the United States, Appellee, v. Adelheidt A. N. E. von 
Hardenberg et al., Appellants) 


Mr. Justice CRAMPTON delivered the opinion of the court: 
Defendants-appellants, resident German nationals, question the right of the 
ttorney General of the United States to vest, in the United States Government, 
heir interests in certain property, under the Trading with the Enemy Act (40 
Stat. 411;50U.8.C. App.) The circuit court of Cook County, in a case pending in 
it court, upheld the vesting orders, substituted the Attorney General as party 
lefendant in their place and dismissed defendants-appellants from the suit. 
In 1943, a suit was instituted in the circuit court of Cook County to construe 
he will of Louisa G. Bigelow, a United States citizen, who died in Switzerland 
IS73, leaving a will which created a trust for the lives of her three grand- 
laughters, one of whom was living when the suit was filed. One of the grand- 
laughters, Louise de Haven, in 1941, attempted by her will to devise and be- 
ueath her interest in that trust to plaintiff, Eugene Orme, a stranger. Appellants 
re the daughters and only heirs of Louise de Haven, the granddaughter of Louisa 
Bigelow, and contend their mother had no vested rights in the trust which 
re disposable by will. These issues remain undetermined in the lower court. 
\ppellants were served by publication because they resided in Germany during 
he hostilities of World War II. The Alien Property Custodian filed his ap 
pearance for appellants under the provisions of the Trading with the Enemy 
Act. Later, by executive order number 9788, 11 Fed. Reg. 11981, Oct. 14, 1946, 
he powers of the Alien Property Custodian were transferred to the Attorney 
General, and in the spring of 1919, nearly five years after cessation of hostilities 
vith Germany, the Attorney General issued two vesting orders, numbers 13022 
ind 13192, of the claimed interest of appellants in said trust, amounting to more 
than $600,000, consisting of the underlying fee of one of Chicago's large de- 
partment stores. Thereafter, the Attorney General petitioned and the lower 
ourt ordered the removal of the appellants from the case and the substitution 
f the Attorney General in their stead. The ayypellants appeal to this court claim- 
nz their dismissal from the case and the vesting of their interest in the trust 
olates the due-process clauses of the Federal and Illinois constitutions and 
nternational law. The construction of the wills of Louisa G. Bigelow and 
Louise de Haven and the claims of plaintiff and the other parties are not here 
involved. 
The sole question presented by this record is the power of the Attorney General 
to vest the fee or interests of foreign nationals, with whom we were officially still 
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at war, after the cessation of hostilities, under the Trading with the Enemy 
Act, as amended. The query is an interesting and unusual one to be presented 
to this court for decision and involves an underlying issue of Federal and inter 
national law. 

Appellants contend they are entitled to the protection of the fifth amend- 
ment to the constitution as alien friends. soth sides have furnished us with 
instructive and scholarly briefs, and treat, with the historical background, of the 
extermination and enslavement and the confiscation of the property of a van- 
quished foe, reaching back to and beyond the Magna Charta. Appellants further 
assert the Trading with the Enemy Act, passed in 1917, was for the purpose 
of making available to us the sinews of war and to prevent and avoid the pos- 
sibility of having used against us the property of our enemies during the period 
of hostilities. They insist it was not a confiscatory measure nor one to emascu 
late a conquered enemy. They cite all of our measures taken since the cessation 
of hostilities, including the Marshall Plan; the Air Lift; the CARE program ; 
the resumption of trade; the abolishment of the Office of Alien Property Cus- 
todian; the subsequent proclamation of the President of the United States de 
claring the ending of the freezing orders, which prevented fiduciaries fron 
sending money or property to nationals of countries with which this country 
had been at war, and permitting German nationals to inherit from United 
States citizens who died after December 31, 1946, and other instances; all as in- 
dicative of the policy of our government to promote the rehabilitation of the 
enemy rather than to impose reparations through the seizure of the property of 
enemy nationals. They call attention to the fact that the Alien Property Cus- 
todian did not vest this interest during World War I nor did he do so during 
the pendency of this case, knowledge of which he had as established by his inter- 
vention in the suit. Stress is also placed upon the nature of the property interest 
here, namely, an underlying fee to real property located in this State, unless 
to the enemy, except insofar as it was capable of producing income. This 
being so, appellants attempt to change the question from a legal to a moral one, 
contending the idea that we were still at war with Germany is a pure fiction. 
(See dissenting opinion Ludecke v. Watkins, 335 U. S. 160, 175, 92 L. ed. 1881 
(1948).) Appellants make a final appeal upon the basis that since Germany 
has ceased to exist as a nation by the declaration of Berlin on June 5, 1945, 
by the Four Powers, there no longer exists a German sovereign, and its total 
destruction as a hostile sovereign, the cessation of hostilities, and the subsequent 
occupation consituted an end to the state of war heretofore existing, and thus 
ended the power to vest under the Trading with the Enemy Act. 

Section 7 (c) of this act provides the authorization for the seizure of property 
of an “enemy.” Section 2 of the act defines an enemy as a resident of a country 
with which the United States “is at war” and also defines the end of the war to 
be “the date of proclamation of exchange of ratification of the treaty of peace, 
unless the President shall, by proclamation, declare a prior date * * *.” The 
usual method of terminating a war is by treaty. The act, of course, was passed 
to insure our national safety and, to this end, must be construed accordingly. 
War and the international law of war and treaties is undergoing a change 
brought about by the all-encompassing and engrossing effects of the worldwide 
nature of the conflicts. War, prior to World War I, was generally engaged in 
between two belligerents and has been defined as a contest by force between two 
nations. The conflict of 1914-1918 engulfed the armed forces of many nations 
at different times during those years. World War II has been said to have been 
merely a revived continuation of that conflict but with different alignments be- 
tween the contending nations. It is readily apparent that before a treaty can be 
effectuated with Germany, in whole or in part, new alignments between nations 
are and will be in the making unless this country and its allies of World War II, 
or the nations composing the United Nations, are able to solve the serious and 
urgent problems and crises preventing the making of a lasting peace. To this 
end we have dedicated our tireless energies, within the declared purposes of the 
Atlantic and the U. N. Charters, never, however, relinquishing or overlooking 
the cardinal principle that the Federal constitution is the supreme law of our 
land. 

The war powers of Congress are conferred by article I, section 8, clause 11, of 
the constitution of the United States, which provides that Congress shall have 
power “to declare War, grant Letters of Marque and Reprisal, and makes Rules 
concerning Captures on Land and Water.” Clause 18 of the same article and sec- 
tion grants to Congress the power “to make all Laws, which shall be necessary 
and proper for carrying into Execution the foregoing Powers.” The appellants 
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concede that, under the war powers, property can be vested during hostilities as 
against enemy aliens. The cases so holding are legion. Frequently, the Supreme 
Court has passed upon the challenged power of the government to confiscate or 
vest enemy property and the power has been upheld. A few of the cases so holding 
are: Stoehr v. Wallace, 225 U. 8. 239, 65 L. ed. 604 (1921); Central Trust Co. v. 
Garvan, 254 U. S. 554, 65 L. ed. 4€8 (1921) ; Commerciu! Trust Co. v. Miller, 262 
U. 8. 51, 67 L. ed. 858 (19238) ; Miller v. United States, 11 Wall. 268, 20 L. etl. 135. 
The power being present, it is a political question and the wisdom or advisability 
of the action is not open to review by the courts. (Ludecke v. Watkins, 335 U. 8S. 
160, 92 L. ed. 1881 (1948) ; Hirabayashi v. United States, 320 U. 8S. 81, 87 L. ed. 
1774). Of the many cases cited by the Attorney General, the vast majority were 
cases where the vesting order was entered during the period of hostilities, and 
in some the court was concerned with an act relating to war powers exercised dur- 
ing hostilities. In others, however, there was a vesting after the end of hostilities. 
Feyerabend v. McGrath, 189 Fed. 2d 694; Clark v. Cont. Nat. Bank, 88 Fed. Supp. 
324 

Appellants persist in the contention that the war concluded upon the cessation 
of “hostilities,” employing this term in the sense of actual combat or overt acts 
of open warfare. This construction of the termination or conclusion of a war 
has been repeatedly rejected, even in the absence of specific provisions to the 
contrary in the act creating the war power. (Hamilton v. Kentucky Distilleries 
¢é& Warehouse Co. 251 U. 8S. 146, 166, 64 L. ed. 194, 203, and cases cited therein.) 
The Supreme Court of the United States has recently held that legislation enacted 
after the cessation of hostilities in furtherance of the war power, and to alleviate 
conditions created and caused by the war, is not unconstitutional and that the 
war power does not end with the cessation of hostilities. (Woods v. Miller, 333 
U. 8. 138, 92 L. ed. 596 (1948).) Likewise, the power of the President to remove 
aliens “deemed by the Attorney General to be dangerous” under the Alien Enemy 
Act has only lately been upheld, the court saying “War does not cease with a 
cease-fire order, and power to be exercised by the President such as that con- 
ferred by the Act of 1798 is a process which begins when war is declared but is 
not exhausted when the shooting stops.” Ludecke v. Watkins, 335 U. S. 160, 167, 
92 L. ed. 1881, 1887. 

This court can and will take judicial notice that there has been no treaty of 
peace concluding World War II and that the President had not prior to the proe- 
lamation signed October 20, 1951, pronounced “the end of the War.” Officially, 
at the time the vesting orders were entered, we thus were still in a state of war 
with Germany. The authority to proclaim its termination rests with the Con- 
gress the power which declared the necessity of war, or with the President, to 
whom Congress has delegated the authority. (Commercial Trust Co. v. Miller, 
262 U. S. 51, 67 L. ed. 858 (1923).) It is not for us to inquire into the purposes 
of the government in making this seemingly unwarranted and unnecessary seiz- 
ure. We may or we may not agree with the course followed in vesting these 
interests. But we are not permitted to speculate as to the reasons for the 
action taken. It is not for the courts to examine economic or political aspects of 
the policy established by the departments of government in the fields of their 
authorized discretion. Even presuming we were equipped to do so (a presump- 
tion we do not indulge in), we would still be outside the scope and realm of 
proper judicial functions. That there are no restrictions upon the war power of 
Congress to confiscate enemy-owned property is no longer debatable. The right 
is absolute and the extent to which that right shall be exercised is a matter of 
policy to be determined solely by Congress. Courts may inquire whether an act 
passed by Congress is within the scope of its constitutional peéwer. Beyond this 
they may not go and cannot extend their inquiry to a review of legislative policy. 
The wisdom or soundness of theory or principle are matters solely for the judg- 
ment of Congress and such matters are not within the range of judicial cogni- 
zance, United States v. Chemical Foundation, 294 Fed. 300, affd. 5 Fed. 2d 191, 
affd. 272 U. 8.1, 71 L. ed. 131. 

The War Claims Act of 1948 (62 Stat. 1240, 50 U. 8. C. App., sec. 2001 et seq.) 
provides that net proceeds of vested property shall be covered into the Treasury 
to be used for payment of claims of Americans who, as internees or prisoners of 
war, suffered as a result of the wartime acts of our enemies. (See Propper v. 
Clark, 337 U. 8. 472, 484, 98 L. ed. 1480, 1491 (1949).) The confiscation of enemy 
property has no reference to the personal guilt of the owner and the act of 
confiscation is not a proceeding against him. The confiscation is not because of 
crime but because of the relation of the property to the opposing belligerent, a 
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relation in which it has been brought in consequence of its ownership. (Miller 
. United States (Page vy. United States) 11 Wall. 268, 305-6, 20 L. ed. 185, 144 
(1S871).) By virtue of the declaration of war upon us by Germany, the appel- 
lants, being German nationals, had their property subjected to confiscation and 
vesting under a duly authorized war power as proscribed by an act of Congress 
and as amended by Presidential order as provided therein, the war not then 
having been terminated by treaty or by proclamation according to the terms 
ind provisions of the act. 

Appellants further contend the constitution of Lllinois is here contravened. 
Che constitution of Illinois was not designed as a limitation upon the sovereign 
powers of the United States. No war power delegated to the Federal Govern- 
ment may be contravened or limited by the State constitution. (Const. of the 
United States, article VI.) The complete and undivided character of the war 
power of the United States is not disputable and it is elementary that the con- 
stitution of the United States is paramount when exerted as to subjects con- 
erning which it has the power to control. Northern P. R. Co. v. North Dakota, 
250 U.S. 135, 63 L. ed. 897. 

What we have said here is without prejudice to appellants to again seek a 
revesting of their property by appropriate proceedings or petition, a matter, of 
course, which is not here for decision. It is not within the scope of the issues 
of this case to discuss or decide the future rights of belligerents whose properties 
have been confiscated or the nature or extent of our trusteeship, if any, during 
the time the official state of war continued to exist. See Maxey on International 
Law, L. 480; Faulke on International Law, vol. 11, p. 878; American Journal of 
International Law (July 1924), vol. 18, p. 532. 

The Supreme Court of the United States has spoken as to the issues and 
principles governing this case, as outlined about, and we are bound by its de- 
cisions. The order of the circuit court of Cook County appealed from must be 
affirmed. 


Order affirmed. 

Mr. Towir. There was a petition for certiorari filed with the United 
States Supreme Court, and the petition was not granted. All these 
women want is their day in court so that they can prove that they 
were not Nazis, and that they were not aiding in the war against the 
United States. All these women wish is an opportunity to show that 
this vesting, as the Illinois Supreme Court characterized it, was abso- 
lutely unwarranted and unnecessary. As a matter of fact, to this 
present day the Attorney General under the vesting order has not 
received any part of thismoney. The money is still tied up in litiga- 
tion which has not been determined. 

The property is still there. There hasn’t been any money avail- 
able for anybody. There are conflicting claims involving our par- 
ticular third of this trust. The interest of my clients in this trust 
amounts to over $600,000. : 

This is a very aggravated case of a vesting by the Attorney General 
long after the war had ended and for no particular purpose because 
they could not use any part of this money and they haven’t got their 
hands on a nickel of it yet. And they won’t have for some time to 
come, because there are pending suits and countersuits for the determi- 
nation of the construction of these wills. This is a hardship case and 
falls right into the category of help needed as shown by this amend- 
ment, Senate bill 151. 

1 want to thank you very much. 

Senator Dirksen. Thank you, Mr. Towle. 

Colonel Tittmann, did you want to be heard on this same bill, 151? 

Mr. Trrrmann. Yes. 

Senator Dirksen. Could you make it very brief? 
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STATEMENT OF CHARLES TROWBRIDGE TITTMANN, 
WASHINGTON, D. C. 


Mr. Tirrmann. Senator, if I may identify myself, I wrote that out 
for your benefit and the benefit of the court reporter. 

Senator Dirksen. There is before the committee— 

Charles Trowbridge Tittmann, 1718 Connecticut Avenue NW., Washington 
D. C., cotrustee with the National Savings & ‘Trust Co., Washington, D. C. 

In re trusts for the benefit of (1) Baroness Blanca von Cotta: (2) Baroness 
Irene von St. Andre; (3) Baron Alfred von Palm, Germans residing in the State 
of Wurttemberg, Germany. 

Mr. Tittmann appears for himself and for the National Savings & Trust Co., 
as cotrustees. 

[ think, Mr. Tittmann, you were at one time identified with the 
Bureau of Internal Revenue and the Treasury Department. 

Mr. Trrrmann. That is right. I was one of the senior attorneys 
and I was retired for old age last February. 

Senator Dirksen. We are delighted to have you, sir. 

Mr. Titrmann. Senator, I know you have a great deal to do, and 
you want me to get through as quickly as I can. There are 3 bills 
that I wanted to comment on, and I have 1 statement commenting on 

. 151 and SS. 155. 

tia it out of place for me to also comment on 8. 155 in this statement ¢ 

Senator Dirksen. No, si 

Mr. Tirrmann. All right. I will give you the story of these trusts 

The old Baroness Josephine von Waechter was born in the city of 
New York about the year 1833, I think. In—— 

Senator Dirksen. 1833? 

Mr. Trrrmann. Yes. She died at the age of 97, as I understand it, 
in the year 1930. 

She married the Baron von Waechter in 1856, or thereabouts. He 
was then the Minister from the Kingdom of Wurttemberg to the 
French Court. She was born in New York City, as Josephine Lee, 

the daughter of David Lee, a well-known New Yorker of that time. 

She became a German by marriage. She had quite a little prop 
erty in this country. During World War I, her property was se- 
questered, and it was finally released. After being released in the 
year 1922, she donated some nearly $300,000 to 3 grandchildren, and 
those grandchildren, these 3 people there, those 3 beneficiaries, 
Baroness von Cotta, Baroness St. Andre, and Baron von Palm, felt 
very justifiably that their money would be much safer in this country 
than it would if brought over to Germany. So they placed it in trust 
with the National Savings & Trust Co., myself, and the late Reeves D. 
Strickland. We invested and sent the income to them until World 
War II came. 

Now, of course, everything is held up. Incidentally, there is about 
$250,000 in the trusts now, and the Alien Property Office wants to 
get that. We have not turned it over to them yet, it is still held by 
the trust company. : 

Now I will comment on 8. 151, which was introduced by Senator 
Langer. I will read from my statement, with your permission. As 
t now stands, this bill, if enacted into law, will not help the three 
grandchildren because it limits return of property to property ac 
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quired by a German or other alien enemy, by gift, trust, and so forth, 
from an American citizen or an American national. 

I have suggested that the bill be enlarged a little so that the words 
somewhat as follows could be inserted: 

Property acquired by gift from an American citizen or from one who prior to 
marriage was an American citizen by birth, or was an American national. 

That would help very much in our case. 

Mr. Naren. Colonel Tittmann, may I interrupt you there? Could 
you accomplish the same thing by saying a recipient of property from 
an individual descending from a female relative—— 

Mr. Tirrmann. I[ don’t know. That is a little bit elaborate, from 
a direct ancestor who was an American citizen by birth we might say. 
I don’t know. 

Mr. Nairn. Well, I don’t think you would necessarily be involved 
with anyone but a female, because a female relative would be the only 
one concerned in this case. She lost her citizenship in the United 
States by marriage to a foreigner prior to 1922. So they are the only 
ones with which you are concerned, not a male American. His wife 
would have assumed his own citizenship and you are not concerned 
with that. 

Senator Dimxksen. We see your point. 

Mr. Tirrmann. You see my point so you can adopt better language 
thanIcan. ThatisS. 151,my commentsonS. 151. NowS. 155 isa bill 
that will not help our three grandchildren because it limits the return 
to a former enemy alien who acquired property by gift and so forth, 
from an American citizen or a mother who at the time of her marriage 
was an American citizen. In my case, the gifts were not received from 
a mother, but they were received from a grandmother, and then the 
recipients, the donees, put it in trust. I think that we might change 
that bill so that you would say somewhat as follows: 

That the property was acquired by such citizen or national of Germany or 
Austria from an American citizen or a mother, or grandmother, who, at the 
time of her marriage was an American citizen. 

Do you see the point? By making it in there a grandmother and 
not confining it to mother, we take care of our three persons. And 
incidentally, 2 of the ladies are around 70, and the man is 59, I think. 
So far as I know, none of them are Nazis, and I have an affidavit 
from one of them that she never was. It is obvious to me that they 
are not Communists, because the husband of Baroness von Cotta, while 
her husband was still alive, wrote me a number of letters, early in 
1920, and he said watch out for these Bolsheviki. He said they will 
do—well, I don’t remember his exact language, but they will do a lot 
of injury to the United States. That is what Baron von Cotta said, 
so I imagine there never were any Communist affiliations there. 

There is one other thing which I wish, with your permission, to 
mention in this. I don’t think any of these people were Nazis. But 
I have suggested that in S. 151 and S. 155, a change be made so as to 
require merely prima facie proof that a claimant did not wilfully and 
intentionally become an active member of the Nazi Party and did not 
upprove its practices or principles. You see, the reason I say that, 
Senator, is this: 

A great many Germans joined the Nazi Party, I suppose, because 
they felt they had to, just the way of a person living down in a place 
where I have a place here in Virginia. You have to be a Democrat. 


. 
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And in other places you have to be a Republican. I think that was 
probably the same way with some of these Germans. They felt they 
had to become Nazis. 

Senator Dirksen. As a matter of convenience? 

Mr. Trrrmann. That is all. 

Now, incidentally, about that I want to mention this: I saw in the 
Post of yesterday, the Washington Post of the 21st, a statement that 
England, France, and the United States have agreed to free Nazi war 

riminals, Now, if you are going to free Nazi war criminals, why 
hold out the stigma against a German who was say, an inactive Nazi— 

at is the word I use. I think we are getting a little harsh there, 
to say in that bill, or both of those bills, I think, that a person has to 
prove that they were not a Nazi, or a Communist. If they cannot 
prove they were not Communists, I would say, don’t let them have it. 
But merely being a Nazi, I believe, is kind of weak. I am not going 
to burden you with the substance of these photostats that I have 

ittached to this statement. I have attached here photostats that I 
think everyone in the committee would like to read. They contain 
extracts from the opinions of Hamilton, John Marshall, Justice Car- 
doza, Secretary Hull, and Secretary Hughes, all of whom condemned 

n no uncertain terms the confiscation of private property of former 
enemy aliens. ‘That would support Senator Chavez’ bill. 

I also enclose photostats of an article appearing in the Wall Street 
Journal, I say this, that the confiscation of property in this country 
belonging to former enemy aliens, is a procedure contrary to the best 
practices of civilized nations, principles of international law, the 
long-established policy of the United States. It is what we would 
expect of Communistic nations such as Soviet Russia. Communism 
refuses to recognize private property rights. I think we should. We 
are not communistic, thank God. 

Now, I say this, it is very definitely in the public interest of the 
United States to cement and develop ties of friendship between the 
United States and Germany, and one of the best methods of doing 
so is to return to German owners their property sequestered or con- 
fiscated by the United States. 

I am not going to take up the time of this committee by reading these 
photostats, but I hope that the members of the committee will read 
them; especially you, Senator. 

an here was one, an editorial in the W all Street Journal of January 

, 1948, entitled “Thou Shalt Not Steal.” It said: 

It has always been accepted international law and traditional American prac- 
tice to regard the private property of individual enemy citizens as subject to 
return after the ends of hostilities. Indemnities have sometimes been levied 
on defeated nations and paid by their governments. But indiscriminate looting 
f private property seems to lie in a different ethical and legal category. 

There are similar statements in an article of the Wall Street Journal 
of October 21, 1947. Here is a photostat of a couple of pages from 
the American Journal of International Law. 

Senator Dirksen. Colonel, I was going to say you can submit those 
or the record, and I will have the staff examine them to see whether 
they are too voluminous and whether or not we can exact from them 
some rather pertinent statements and data that will have a bearing 
upon the matter in which you are interested. 


¢ 
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Mr. Tirrmann. Thank you very much, Senator. 
hard job here. 
(Data submitted by Mr. Tittmann follows :) 


I know you have a 





STATEMENT OF NATIONAL SAvinGs & Trust Co. AND CHARLES TROWBRIDGE TYI1 
MANN, COTRUSTEES, BEFORE THE COMMITTEE ON THE JUDICIARY, SUBCOM MITTE! 
ON THE TRADING WITH THE ENEMY ACT, IN OPPOSITION To 8. 1765 

In re: Trusts for the benefit of (1) Baroness Blanca yon Cotta, (2) Baroness : 

Irene von St. Andre, (3) Baron Alfred von Palm, Germans residing in the 4 
State of Wurttemberg, Germany (cotrustees, National Savings & Trust Co i 
and Charles T. Tittmann). 

In a previously prepared statement dated July 16, 1953, a copy of which wit! 
enclosures was delivered on July 17, 1953, to the office of the counsel to your sub- 
committee at 101 Indiana Avenue NW., Washington, D. C., a history of the above j 
trusts was given and suggestions made with respect to Senate bills S. 151 and | 
8.155. The above-named cotrustees now object to the provisions of 8. 1765 intro | 
duced by Senator Anderson on April 25, 1953, and in so objecting make the follow 
ing comments and assertation of facts on information and belief. 4 

The cotrustees understand that the German and Japanese sequestered assets 
amount to approximately $549 million, of which about $40 million are Japanes: 8 
assets and about $509 million are German assets. From the total of about $549 i 
inillion, they understand it already has been proposed to allocate about $104 
million for expenses of administering the assets and to apply $150 million to 
the war claims fund, a total of $254 million. That would leave assets of about { 
$295 million. 

S. 1765 proposes that an additional sum of $60 million be deposited in the war 
claims fund. That would leave assets of only about $235 million. Since th: 
Japanese assets apparently amount to only about $40 million, a balance of only 
about $195 million would remain to return to German claimants whose assets 
amount to a total of about $509 million. In short, by allocating the balance of 
about $195 million to German claimants in proportion to their claims of about 
$509 million, they would recover only between 25 and 30 percent of their sequest 
ered assets. 

The War Claims Act of 1948 provides that German assets be used to satisf) 
claims of American internees, American prisoners of war, and religious institu 
tions in the Philippines (pp. 1, 46-49, War Claims Commission, First Semiannual 
Report to Congress). 

The War Claims Act of 1948 was passed notwithstanding the fact hearings 
before the subcommittee of the Senate Committee on the Judiciary showed that 
the damages involved in the Philippines were exclusively due to acts of the 
Japanese occupation Authorities. (See hearings on Senate bill S. 1322, 79th 
Cong., Ist and 2d sess., 1946, before the subcommittee of the Senate Committee or 
the Judiciary and hearings before said subcommittee on Senate bill 8. 1261, S80tt! 
Cong., Ist sess.) 

It is respectfully submitted that it is contrary to basic legal principles and 
utterly unjustifiable to use German assets to satisfy claims which arose from th« 
hostile acts of the Japanese in the Philippines and not from any German acts. 

The War Claims Act of 1948 apparently was due in large measure to a report 
made on May 5, 1945, by a committee of 3 men, 1 of whom was Mr. Henry 
Morgenthau, Secretary of the Treasury. The report recommended confiscatio: 
of property of Germans and Japanese in the United States. Mr. Morgenthau, 
previously in 1943, in his program to prevent Germany from starting a world 
war III, had demanded “confisaction of all German assets of any kind whatso 
ever outside of Germany” (Annual Report, Office of Alien Property Custodiat 
1944-45, p. 2 et seq.; A Decade of American Foreign Policy, Basic Doeuments 
1941-49, Government Printing Office, 1950, p. 508). 

A most serious defect in the War Claims Act is that adjudications are mad 
Without allowing the debtor to have its day in court and so perhaps show the 
asserted claim is invalid or excessive. This procedure is at variance with th: 
provisions of the United States Constitution and of international law. (Ses 
statement by former Secretary of State Hughes, United States Foreign Rela ; 
tions, 1922, vol. IT, p. 240 et seq.) It even conflicts with the stand taken by the 
Alien Property Custodian in the case of George and Alice Freimanis, Claims 
Nos. 5987-89, in which it was said that “The hearing examiner found that th: 
decree of the Hamburg court was not binding in the above claim proceeding 












AMENDMENTS TO THE TRADING WITH THE ENEMY ACT 307 


ause neither the United States nor any of its officers was a party to the Ham- 
irg proceeding a ie 

Attention now is invited to the records of the recent London Debts Agreement 

iich show a clear understanding of the need of reestablishing Germany. (See 

: ngressional Record No, 129, July 13, 1953, 83d Cong., Ist sess., p. 8918 et seq.) 

that agreement, Germany has undertaken to settle her prewar and postwar 

ebts and in so doing has shown her intent to recognize the principles underlying 

he economic life of the free world; namely, to live up to her treaty obligations 

S nd to respect private property rights. In this connection see the following 


ark by Senator Wiley in the Congressional Record (83d Cong., p. S023) : 
0 ‘ we are getting more money back from Germany than we have received 


m any other nation to whom we have made loans.” 

rhis action on Germany’s part strongly justifies the view that in order to 
. eestablish normal relations between Germany and the United States, the 
ve juestered German assets should not be confiscated but they or their proceeds 

ild be returned to the German owners at the earliest possible moment. Such 

act is certainly in the direct interest of the United States. 

4 precedent for such return is supplied by the United States Italian Peace 

eaty of June 5, 1947, and Public Law 370, 80th Congress, Is session, pursuant 

which the property of Italian nationals was returned to them “for the pur- 
s se of aiding the revival of the Italian economy and establishing it on a self- 
19 istaining basis.” 
4 \ later precedent is furnished by the agreement of August 26, 1952, between 
Vest Germany and Switzerland and the agreement of August 28, 1952, between 
he United States, Great Britain, and France on the one hand and Switzerland 
he other. By these agreements about one-third of German assets in Switzer 
and was turned over to the United States, Great Britain, and France but the 
maining two-thirds were turned over and restored to the Germans, 
| rhese two precedents show that the United States and the other countries 
{ entioned have recognized and followed the well-established legal principle of 
he nonconfiseation of private property of erfemy aliens. 
i ‘hat principle or rule of law has been recognized and followed by the United 
t States from the earliest days of the Republic as manifested in statements by 
rrmer Secretary of State Hull, former Secretary of State Hughes, Chief Justice 
Marshall, Justice Cardoza, Alexander Hamilton, and John Bassett Moore, all of 
vhom in unequivocal words condemned the confiscation of private property of 
emy aliens. Since their statements are quoted in a photostat attached to the 
trustees’ aforementioned statement prepared for this subcommittee with special 
reference to Senate bills 8S. 151 and 8. 155, it is deemed unnecessary again to quote 
he language used by these great authorities other than the following brief ex- 
T ract from Secretary Hull’s statement of May 27, 1935, as reported in volume 37, 
} ige 94, American Journal of International Law. There, with regard to con- 
scation, Secretary Hull said: 

‘Such action would not be in keeping with international practice and would 
indoubtedly subject this Government to severe criticism. Moreover, the con- 
fiscation of these private funds by this Government and their distribution to 
tmerican nationals would react against the property interests (some very large) 

imerican nationals in other countries.” [Italics supplied.] 

In the light of what has been stated, it is respectfully urged that Senate bill 
S. 1765 be not approved. 





REPORT OF SPECIAL COMMITTEE OF AMERICAN Bar ASSOCIATION ON CUSTODY AND 

MANAGEMENT OF ALIEN PropERTY, REVIEWING UNITED States Poticy Wuicr 

Has Breen Opposep To CONFISCATION OF PRIVATE PROPERTY OF ENEMY ALIENS, 

; AND CrTING AUTHORITIES IN Support OF THE Historic Ponicy or THE UNITED 
States (Vou. 68, AMERICAN BAR AgssocrATION Report, 1943, pp. 454 anp 455) 


The present decision as to policy is described in the Alien Property Custodian’s 
pamphlet entitled “Patents at Work—A Statement of Policy,” issued in January 
1945. The conduct of affairs under that policy is now in its very first stages. 

The history of the U. S. policy on the treatment of enemy and other alien prop- 
rty in wartime may be briefly stated as follows: 


THE HISTORICAL POLICY OF NONCONFISCATION OF ENEMY PRIVATE PROPERTY 


From the inception of our history as a Nation it has been a tradition to re- 
ird the private property of citizens of enemy states as immune from confiscation. 
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Alexander Hamilton, in defense of Article X of the Jay Treaty of 1794 (Works 
of Alexander Hamilton [Lodge’s edition], Vol. V, pp. 412 et seq.), wrote as 
follows: 

“No powers of language at my command can express the abhorrence I feel at 
the idea of violating the property of individuals, which in an authorized inter- 
course in time of peac» has been confided to the faith of our Government and laws, 
on account of controversy between nation and nation. In my view, every moral 
and every political sense unite to consign it to execration.” 

Chief Justice Marshall, in United States v. Percheman, 7 Pet. 51, 86, said that, 
even in cases of conquest, “the modern usage of nations, which has become law, 
would be violated ; that sense of justice and of right which is acknowledged and 
felt by the whole civilized world would be outraged, if private property should 
be generally confiscated.” 

John Bassett Moore, in his Digest of International Law, Vol. 7, pp. 312, 313, says 
that the correct modern view is that enemy private property ought never to be 
confiscated and that the exercise of the right is both ancient and barbarous. 


Cardozo stated (pp. 244-5) as follows: 

“The plaintiff is @ resident ; but even if she were a nonresident, and were within 
the hostile territory, the policy of the nation would not divest her of the title 
whether acquired before the war or later. Custody would then be assumed by the 
alien property custodian. The proceeds of the property, in the event of sale, 
would be kept within the jurisdiction. Title, however, would be unchanged, in 
default of the later exercise by Congress of the power of confiscation (40 Stat. ch. 
106, pp. 416, 424), now seldom brought into play in the practice of enlightened 
nations (2 Westlake Int. L. 46, 47; Brown v. U. 8., 8 Cranch, 110).” 

When the Trading With the Enemy Act of October 6, 1917, was originally en- 
acted, the Report of the Committee on Commerce (65th Congress, First Session, 
Report No. 113) contained the following statement: 

“* * * Under the old rule warring nations did not respect the property rights 
of their enemies, but a more enlightened opinion prevails at the present time, 
and it is now thought to be entirely proper to use the property of enemies with 
out confiscating it.” 

Secretary of State Hughes in his address at Philadelphia, November 23, 1923, 
(The American Journal of International Law, Vol. XVIII, 1924, p. 531), declared: 

“A confiseatory policy strikes not only at the interests of particular individuals 
but at the foundations of international intercourse, for it is only on the basis of 
the security of property, validly possessed under the laws existing at the time of 
its acquisition, that the conduct of activities in helpful cooperation, is possible 
* * * Rights acquired under its laws by citizens of another State, [a State] 
is under an international obligation appropriately to recognize. It is the policy 
of the United States to support these fundamental principles.” 

Secretary Hull on May 27, 1935 (The American Journal of International Law, 
Vol. 37, Jan. 1948, p. 94), said as follows: 

“Such action would not be in keeping with international practice and would 
undoubtedly subject this Government to severe criticism. Moreover, the confisca- 
tion of these private funds by this Government and their distribution to American 
nationals would react against the property interests (some very large) of 
American nationals in other countries. It would be an incentive to other govern- 
ments to hold American private property to satisfy claims of their nationals 
against this Government and to pass upon such claims in their own way. It is 
important from my point of view, therefore, that the United States should not 
depart in any degree from its traditional attitude with respect to the sanctity of 
private properly within our territory whether such property belongs to nationals 
of former enemy powers or to those of friendly powers. A departure from that 
policy and the taking over of such property, except for a public purpose and 
coupled with the assumption of liability to make just compensation, would be 
fraught with disastrous results.” 

The historical policy of nonconfiscation of alien enemy property is traced in 
detail in Senate Document No. 181 (69th Cong., 2d sess.), a pamphlet bearing title 
“American Policy Relative to Alien Enemy Property,” by Warren F. Martin, 
former Special Assistant to the Attorney General, and J. Reuban Clark, Jr., 
former Solicitor of the State Department. 

On March 10, 1928, the Settlement of War Claims Act was enacted (45 Stat. 


254), which, as the title indicates, provided “for the settlement of certain claims 
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of American nationals against Germany, Austria, and Hungary, and of nationals 
of Germany, Austria, and Hungary, against the United States, and for the 
ultimate return of all property held by the Alien Property Custodian.” 

The Settiement of War Claims Act was a recognition of the policy of non 
confiscation and directed the immediate return to the foreign owners of 80 
percent of their property held by the Alien Property Custodian on condition that 

id owners consent to the retention and use by the United States of the remaining 
20 percent for the purpose of paying claims of American nationals against 
Germany. 

When the Settlement of War Claims Act was under consideration before 
Congress, the report of the Committee on Finance (70th Cong., Ist sess., 8S. Rept. 
No. 273) stated that Congress not only had refused to exercise the power of 
confiscation but “has clearly by legislation asserted its policy to be the very 
contrary of confiscation.” 

The policy of nonconfiscation was recognized by the United States Supreme 
Court in the case of Cummings v. Deutsche Bank and Disconto Gesellschaft 
(300 U. 8. 115, 57 S. C. 359), in which case although the Court held that the title 
acquired by the United States by its seizure under The Trading With the Enemy 
Act was complete, it said, as follows (p. 362) : 

“Legislative history and terms of measures passed in relation to alien enemy 
property clearly disclose that from the beginning Congress intended after the 
war justly to deal with former owners and, by restitution or compensation in 
whole or in part, to ameliorate hardships falling upon them as a result of the 
seizure of their property.” 


RePporT OF SPECTAL COMMITTEE OF AMERICAN BAR ASSOCIATION ON CUSTODY AND 
MANAGEMENT OF ALIEN PROPERTY, RELATING To LopGING A PROTEST AGAINST 
SEIZURE OF PRIVATE PROPERTY OF ENEMY ALIENS (VOL. 70, AMERICAN Bar 
ASSOCIATION REporT, 1945, p. 287) 


The undersigned, constituting a Special Committee on Custody and Manage- 
ment of Alien Property, beg to report as follows: 

In our last report we referred to the fact that there was introduced at the last 
session of Congress a bill designated as H. R. 4840 (afterwards substantially 
amended into H. R. 5031). This bill was referred to the Committee on Judiciary 
of the House of Representatives, but never was reported. This bill was reintro- 
duced at the present session of Congress, but no hearings have been held thereon. 
We have been informed that a new bill is now under consideration by the counsel 
for the Alien Property Custodian for the return of the property of citizens of 
liberated countries, but the bill has not as yet been introduced. We have also 
been informed that a new bill is being drafted to cover the subject matter of 
former H. R. 5031, but that this bill has not been drafted as yet. 

On June 8, 1945, the President signed an Executive Order amending Executive 
Order No. 9095, as amended by Executive Order No. 9198 (10 Federal Register, 
June 12, 1945, page 6917), by virtue of which all property belonging to Germany 
and Japan and Nationals thereof shall be delivered to the Custodian, provided, 
however, that cash, deposits, and securities, and other liquid property belonging 
to countries other than Germany or Japan or Nationals thereof shall remain 
under the control of the Treasury Department. This order is in line with the sug- 
gestion made by the chairman of this committee at the hearing on June 13, 1944, 
before the Committee on Judiciary of the House of Representatives when the 
latter was considering H. R. 4840 (afterwards amended into H. R. 5031). 

On the 3d day of April 1945, in the action of Hartwell Cabell v. James BE. Mark- 
ham, the United States Circuit Court of Appeals, Second Circuit, decided that an 
American creditor of a former enemy owner of property was authorized to collect 
the debt owing him out of the funds in the hands of the Custodian belonging to 
such enemy owner. On the 4th day of June 1945 the United States Supreme Court 
granted certiorari from the determination of the Circuit Court of Appeals. 

On the 4th day of June 1945 Representative Gearhart reintroduced a bill for 
the confiscation of property seized by the Alien Property Custodian belonging to 
enemies (H. R. 3371). That bill is similar to the bill introduced by Mr. Gearhart 
at a former session of Congress, concerning which the House of Delegates author- 
ized the lodging of a protest with the Committee on Interstate and Foreign Com- 
merce of the House of Representatives, and which was so lodged. 
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On May 3, 1945, Mr. Beckworth introduced in the House of Representatives 
joint resolution H. J. Res. 178, declaring the policy of the United States to be that 
ill enemy property be confiscated to pay claims of American nationals. 

Orro C. SoMMERICH, Chairman. 
JOHN P. BULLINGTON, 
MITCHELL B. CARROLL, 
Martin J. DINKELSPIEL, 
Decos G. HAYNES, 
WiILttAM W. LANCASTER, 
James J. LENIHAN, 
JOHN DASHIELL MYERS, 
EpGar TURLINGTON. 

Dated: July 2, 1945 


Report or Spectat COMMITTEE OF AMERICAN Bar ASSOCIATION ON CUSTODY AND 
MANAGEMENT OF ALIEN PROPERTY, CONDEMNING THE CONFISCATION OF PRIVATE 
PROPERTY oF ENEMY ALIENS (VOL. 69, AMERICAN BAR ASSOCIATION REPORT, 1944, 
PP. 478 AND 479) 

RECOMMENDATIONS * 


As to bill, H. R. 3672, introduced by Mr. Gearhart in the House of Representa- 
tives on November 15, 1943, and referred to the Committee on Interstate and 
Foreign Commerce of the House of Representatives, your committee— 

Recommends, In view of the fact that this bill provides for confiscation con- 
trary to the principles underlying the recommendations contained in the report 
of the Special Committee on Custody and Management of Alien Property ap- 
proved by the House of Delegates March 29, 1943, condemning in principle 
confiscation of enemy private property, that a protest to that effect be lodged 
with the aforesaid Committee on Interstate and Foreign Commerce of the House 
of Representatives ; and 

Further recommends, That the House of Delegates empower the Secretary to 
transmit the foregoing recommendation to the Committee on Interstate and 
Foreign Commerce of the House of Representatives, and that this committee 
be instructed and empowered to follow up the said recommendation with the 
view of supporting said protest before said Committee of the House of Rep- 
resentatives. 

REPORT 


A meeting ef the committee was held at the Office of Otto C. Sommerich, its 
chairman, 120 Broadway, New York, on December 28, 1945. 

The attention of the committee was called by the chairman to the bill, H. R. 
3672, introduced by Mr. Gearhart in the House of Representatives on November 
15, 1948, which was referred to the Committee on Interstate and Foreign Com- 
me~ce of the House of Representatives. 

This bill provides for the confiscation of all property and funds belonging 
to enemies other than persons who are bona fide residents of the United States 
or of one of the United Nations, or of a country invaded by an enemy nation, or 
who prove to the satisfaction of the Alien Property Custodian that they have 
fled from an enemy or occupied country on account of persecution by the govern- 
ment or ruling power of such enemy or occupied country, including all funds 
heretofore directed to be held under the terms of Executive Order Numbered 
8389, as amended. 

It was the view of the committee that this bill, providing for such confisca- 
tion, was contrary to principles underlying the recommendations contained in 
the report of the Special Committee on Custody and Management of Alien 
Property approved by the House of Delegates March 29, 1943, condemning confis- 
cation of enemy private property, and that a protest to that effect should be 
lodged with the Committee on Interstate and Foreign Commerce. 

The chairman also reported that the members of the legal staff of the Alien 
Property Custodian were engaged in drafting a bill amending the Trading with 


1These recommendations were adopted by the House with amendment as indicated 
(p. 459, supra) 
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he Enemy Act, as amended by the First War Powers Act, 1941, and that he 
had been in conference with such legal staff, but no concrete provisions had as 
vet been drawn up by such staff. 
Orro C, SOMMERICH, 
Chairman. 
DeLos G. HAYNEs. 
ARTHUR W. HENDERSON. 
JAMES J. LENIHAN. 
ALAN N. MANN. 
JoHN D. MyYEnrs. 
Morris WoLr. 
DECEMBER 28, 1948. 
Senator Dirksen. Mr. Keenan, would you like to return? 
Is there somebody else with you this afternoon ¢ 
Mr. Keenan. Yes. 


STATEMENT OF JOSEPH B. KEENAN, ATTORNEY, WASHINGTON, 
D. C.—Resumed 


Senator Dirksen. You may proceed, Mr. Keenan. 

Mr. Keenan. I would like to put this into the record, Mr. Chairman. 
It is the vesting order, briefly. 

Senator Dirksen. Mr. Keenan and Mr. Burns. 

Very well, Mr. Keenan. 

Mr. Kernan. The vesting order is No. 502.83, under the authoriy 
of section 5 (b) of the Trading With the Enemy Act, and pursuant to 
Executive Order 9095, of March 11, 1942, the undersigned finding 

ipon investigation that the property herinafter described is the prop- 
erty of nationals of a foreign country, designated in Executive Order 
No. 8389 as amended, as defined therein, and that the action herein 
taken is in the public interest, hereby directs that such property, in- 

cluding any and al] interest therein shall be and the same hereby is 
vested in the Alien Property Custodian to be held, used, administered, 
sold, or otherwise dealt with, in the interest of and for the benefit of 
the United States, such properties being described as follows: 

All outstanding shares of the capital stock of General Dyestutff Corp. 
(a New York corporation) which shares are more fully described in 
exhibit A attached hereto and made a part hereof. 

The Alien Property Custodian was in error about specifying I. G. 
Farben. It was a foreign national. That is all I want to put into the 
record. 

Senator Dirksen. Mr. Halbach, is there some other matter you 
would like to amplify on ¢ 


STATEMENT OF ERNEST K. HALBACH, FORMER PRESIDENT OF 
GENERAL DYESTUFF CORP. 


Mr. Haxsacn. FI just would like to say very briefly that I am an 
American citizen, I was born in Philadelphia, and I have been here 
all my life except for occasional trips to Europe. My first trip to 
Europe was in—my first trip to Germany—was in 1930. 

Senator Dirksen. You were how old then? 

Mr. Harsacn, Over 40. My first trip to Germany, that is. I have 
never had my patriotism or my Americanism questioned before except 
in this case. I also want to say that the stock which I bought in Gen- 
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eral Dyestuff was bought with my own money, and the other members 
of the company who paid for their stock, paid for it with their own 
money. 

Checks showing that the Pay ent was made have been shown to the 
Treasury Department and I believe there is no question about the 
validity of the funds having been our own funds. 

There are no strings attached to that stock whatsoever except the 
one option that we gave to ‘a company which was done to protect the 
company and to guarantee its future so that we could not, any of us, 
sell to a competitive company. 

Mr. Keenan. What company? 

Mr. Havpacn. Gener al Dyestuff Co. The only option there is on it, 
and the only striny attached to it at all, was for the proetcion of the 
company, to try to permit weight to come among ourselves when we 
had control of it. There is nothing else. There is no secret under- 
standings, there are no agreements, there is nothing else in it. 

Senator Dirksen. It runs in my mind, and the staff will have to 
correct me if I am wrong, when you appeared before the committee 
before, I though that it was stated that prior to 1942 representatives 
of the Federal Government had come to your establishment for pur- 
poses that I do not now recall. Was I in error about that? 

Mr. Harreacn. In 1941. 

Senator Dirksen. What time? 

Mr. Hateacu. The day after Pearl Harbor. 

Senator Dirksen. After Pearl Harbor? 

Mr. Harracu. Yes; the day after Pearl Harbor. 

Senator Dirksen. Give us a brief statement, then, on that matter. 

Mr. Harpacn. Well, the day after Pearl Harbor, the Treasury 
agent and about 12 assistants came into the office with an order from 
the Treasury, authorizing them to come in, and they went through 
everything we had in the place, every file, every person, every indi- 
vidual was questioned. You could not take anything out or in without 
going through the guards at the door, and everything you brought in 
or out was examined and you were either allowed to take it or not. If 
you went on a business trip you had to show your papers and tell 
where you were going. That carried on for 4 months. 

After that, I got so tired of it and so fed up with complaints from 
employees, they couldn’t understand why this was going on, that I 
told the Treasury agents I thought it was about time they asked 
somebody who knew something about the business. I said, “You 
have asked every employee, every warehouseman, every clerk, every 
stenographer, you have asked all of these questions. Why don’t you 
ask me some questions?” 

So they obliged me and about 2 or 3 weeks later I had an all-day 
hearing, uptown; it started at 9 o’clock in the morning and lasted 
until half-past 6 at night with an hour off for lunch. There was a 
Treasury Department representative and the room was lined in back 
of me and on both sides with investigators, who they were I don’t 
know. I never met those people. But questions were asked from 
anybody who sat around there. I answered every question without 
any hestitation. I told them the truth from the beginning to the end. 

That is a matter of record. I tried to get a copy of that record and 
I was not allowed to have it. They finally told my attorney that if 
he stopped in Washington sometime, they would let him look at it. 
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Senator Dirksen. Is there anything else / 

Mr. Harsacu. Nothing else. 

Senator Dirksen. Mr. Burns, were you here this morning? 

Mr. Burns. No, I was not, Senator. 

Senator Dirksen. Mr. Hayes. 

Mr. Hayes. Mr. Halbach, what did you do during World War II, 
n addition to being connected with General Dyestuffs, if anything?! 

Mr. Hatsacu. I was a member of the War Production Board. 

Mr. Hares. And what official duties did you have as a member of 
the War Production Board ? 

Mr. Hareacu. It was our duty to see when we got the program from 
he Quartermaster telling us how many yards of material they wanted 
if various shades and types of material, it was our duty to see that 
the necessary dyestuff was ready and available to dye those goods. 

Mr. Hayes. Was that in connection with the defense etfort of the 
people here in Washington ¢ 

Mr. Hatpacu. Yes; very decidedly. 

Mr. Hayes. Did you receive any salary or remuneration for that? 

Mr. Harsacn. No, sir. 

Mr. Hares. How much time did you spend here in Washington, 
ipproximately, during the wartime, in that capacity ? 

Mr. Harsacu. We had a meeting every month and sometimes twice 
a month. I might say further than that, before the War Production 
was formed, or before the OPM was formed, I came down to Wash- 
ington, to the Quartermaster Department, and offered the services 

of our company, so far as the dye sets we had available, for the Gov- 
ernment, for Government work. 

I saw Colonel Littlejohn at that time, and he thanked me and said 
he would remember that, that their program was still unclear. Every- 
thing was in a state of flux. I didn’t have any more. I went back 
to him the second time and he still was not ready. Then the OPM 
was formed and I was put on the industry committee of the OPM 
and that went into the WPB and I was on that committee. 

Mr. Hayes. That continued throughout the period of hostilities? 

Mr. Harsacu. Through the end of the war. We made smoke 
colors. We were the first people to make smoke colors for the Gov- 
ernment use, besides the dyestuffs we made for dyeing uniforms. 

Mr. Nairn. Mr. Halbach, I would like to ask one other thing. In 
the course of the investigation, the subcommittee staff had received 
the allegations that you had, prior to the war, conspired in an effort 
to go around the blockade against Germany, and subsequently while 
we talked to you up in our office, you gave us an explanation of that 
rumor which we had heard before. I think that the record should 
have this explanation that Mr. Halbach gave to the staff in that con- 
nection. It apparently was the basis for some of the original action 
takeu by the Office of Alien Property in vesting the stock of General 
Dyestuff Corp. 

Senator Dirksen. Is this in writing? 

Mr. Nairn. What is that? 

Senator Dirksen. The explanation you are referring to. 

Mr. Nairn. No; that was only in connection with our investigation 
of the Halbach case. As a matter of fact, we have never received the 
authority from the Office of Alien Property to examine their files on 
any open, what they call an open case, or a case in litigation, There- 
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fore, the staff of the subcommittee is limited to that material which 
it is able to gather through its individual investigative efforts or such 
condensations of documents in the possession of the Office of Alien 
Property as they wish to turn over to us. 

We did ascertain that apparently one of the original bases for 
seizure of this stock lay in the fact that charges had been made that 
Mr. Halbach conspired to avoid the British blockade. He made 
explanation to us which we are unable to substantiate. If his ex- 
planation is correct, it certainly was a miscarriage of justice for any 
one to accuse him of having conspired to avoid the blockade, even if 
it had been illegal. I think it might be interesting to have that in 
the record. 

Senator Dirksen. Well, I am just wondering whether or not that 
would be material to this hearing, whether it would be proper. What 
is your notion about its inclusion in the record ? 

Mr. Hayes. If he can make a short statement. I should say that 
if we are going to either sponsor or oppose this legislation, Mr. 
Chairman, we ought to know everything we can learn about the morals 
that are involved here. It would seem to me that if he was accused 
of anything that might have been the motivation for this action, it 
ought to be laid on the record here for you. So l would say, “Yes.” 

Senator Dirksen. Well, this is not a judicial or even a quasi 
judicial proceeding. This is a proceeding only to set a foundation 
‘or the acceptance or rejection of a legislative proposal that is before 
us. IL would not want to encumber the record with things that very 
properly speaking should be ventilated in court. 

Mr. Keenan, you are a very distinguished trial lawyer and I am 
sure you would advise the chairman of this committee very correctly 
onthat point. Would you have a comment to make ¢ 

Mr. Kernan. Thank you very much for your statement. It may 
not be very accurate, but I do think if this matter could be covered 
ina brief statement it might be helpful. 

Senator Dirksen. Can you compress this, Mr. Halbach ? 

Mr. Harsacn. Yes, sir. 

Senator Dirksen. I am not familiar at all with what is referred 
to, because I have no recollection that it appeared in your earlier 
testimony before the investigating committee. So make a brief state 
ment as to what the allegation was and then such precise answer as 
you might care to make. 

Mr. Hatzacn. There was a question of importing goods over Siberia 
from Germany ¢ 

Mr. Narrn. That was it. 

Senator Dirksen. You say a question. Was there an allegation of 
some kind, formal or informal ? 

Mr. Harracn. I never heard any complaint about it, any official 
complaint about it. We had ordered, naturally, when war looked to 
be imminent, we ordered various materials and quantities of stock, 
which they could not ship because of the shipping restrictions, the 
blockade. They finally made the proposition that they would ship 
the goods to Japan, via Siberia. We would take title to the goods 
in Japan, which we did. Be brought in about a million or a million 
and a half dollars’ worth of goods. I might say that they were mostly 

eoods that our customers wanted and which were ordered really at 
their request. 
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We ordered the goods. We had ordered them before, you see, and 

n the requests kept coming in for goods which were not here, which 
re in these goods that we had ordered. So we finally bought them, 

o. b. Kobe, but before that I had to set up a letter of credit in 
Switzerland. Before I did that, I went to the bank and I asked 

em if they would give me a letter of credit. They said, “Well, now, 

t isa question. ‘There are some things you better do first. First 
go down to the Treasury Department.” 

Senator Dirksen. You are referring now to an American bank? 

Mr. Harsacn. The American bank. This has nothing to do with 

Swiss bank. I went to it. It was the National City Bank. I 

t down there and they told me to go first to the Treasury Depart- 

ent. So I went down to the Chief of Customs and I asked him if 

there was any reason why we should not import these goods. He said, 

‘No, not that they knew of.” So I came back and told the National 

City Bank and they still were not satisfied and they said, “We think 
ou better go down and talk to the State Department.” 

So I went to the State Deparment and put the quesion to them, and 

iey said, “It is ridiculous, We are sending money to Germany every 

through the mails. There is no reason why you shouldn’t bring 
se coods in, none at all.” 

[ went back and told the bank and they objected the third time. 
They said, “Well, we are sorry, but we still don’t feel right about it. 

[ said, “All right, what do I do now?” They sent me to the De- 
fense Commission in Washington. I came down and spoke to them. 
They said, “Why, we want those goods, we want them over here. 
[here is no reason under the sun why you should not do it.’ 

So with that answer I went back and told them and they said, “All 
right, you have done what we want, we think it is all right now.” 

rhey gave us the letter of credit. 

Senator Dirksen. Were these decisions in writing, were they writ- 
ten memoranda or not? 

Mr. Harsacn. No, they were not. 

Senator Dirksen, I had no idea at that time that we would be in 
iny such predicament where we would want that sort of thing. The 

ink took my word for it, and could have certainly checked me if they 
wanted to. I was satisfied with the Department’s word. 


STATEMENT OF JOHN J. BURNS, ATTORNEY AT LAW, BELMONT, 
MASS. 


Senator Dirksen. Now, Mr. Burns, are you interested in the matter 


that is presently before this committee ? 


Mr. Burns. Yes. The committee counsel has asked me to come 


down and make a statement. 


Senator Dirksen. Did you want to testify? 
Mr. Burns. Yes. 


Senator Dirksen. At length? 
Mr. Burns. No; I will be very brief, not more than 10 minutes, I 


think, 


Senator Dirksen. Will you identify yourself to the reporter. 
Mr. Burns. My name is ‘John J. Burns. My residence is Belmont, 
Mass. Iam an attorney and I have an office in Boston and New York. 
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While I was in Government service as counsel for the Securities 
Exchange Commission 

Senator Dirksen. When was that, Mr. Burns? 

Mr. Burns. That was when it was founded, in 1934. And later as 
counsel for the Maritime Commission in 1937, I came to be quite 
friendly with Leo Crowley, who was appointed by the President early 
in 1942 as Alien Property Custodian. Mr. Crowley 

Senator Dirksen. Will you suspend for a minute? I thought I saw 
Mr. Crowley come into the room. Mr. Crowley, would you like to 
come to the table? And I see Senator Lucas coming in. We will be 
delighted to have you come up. 

You ean proceed, Mr. Burns. 

Mr. Burns. Shortly after Mr. Crowley was appointed Alien Prop- 
erty Custodian, he sent for me and stated that he was in the middle 
of a rather sharp intradepartmental disagreement as to how to pro- 
ceed, and the parties involved were himself, the Treasury Department, 
and the Department of Justice. He said he would like to start out 
with a blueprint that would be from people whose judgment he could 
trust. He asked me to get a panel of people who were qualified so 
that all parties in interest could present their views and then the 
group could advise Mr. Crowley. 

So I sought to bring a group together which included the head 
of the Brookings Institute, John Foster Dulles, who was then senior 
partner of Sullivan and Cromwell, who had an outstanding reputation 
in international law, Professor Scott, of the Harvard Law School, 
Prof. Young B. Smith, of the Columbia Law School, and former 
Prof. Richard Smith, of the Yale Law School, and the former 
dean of the Michigan Law School, now Mr. Justice Goodrich, of the 
Third Circuit Court of Appeals, and a few others whose names escape 
me. 

They came pursuant to a telegram which Mr. Crowley sent. For 2 
days they heard the views of the Treasury Department and the views 
of the Départment of Justice. Then they gave a report which was the 
basis upon which Mr. Crowley proceeded. 

Shortly after that, maybe 2 months from that, Mr. Crowley sent 
for me and said that he had vested the stock of General Dyestuffs, but 
he was somewhat concerned about the propriety of it, and he would 
like to have me go in as general counsel. My particular task in addi- 
tion to acting as lawyer for the company was to make a very careful 
investigation and report to him as to whether or not I found any basis 
which would tend to prove that Mr. Halbach was either a nonnational, 
under the wording of the statute, or that his holding was a cloak for 
alien interests. So I took up that assignment, and together with 
my partner, Mr. Rich, we made a very careful investigation, looking 
into pr actically all the files that seemed relev ant. We talked to the 
employees, talked to Mr. Halbach and his associates, and tried to get 
as many leads as we could from Government sources to explore them, 
to find out what possibly might be the basis of any charge against 
the owners of the dvestuiff stock. 

Senator Dirksen. Were you now formally assigned as counsel to 
Mr. Crowley ¢ 

Mr. Burns. No. I never had any formal assignment. That was 
just sort of a public service when I advised Mr. Crowley. 
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Senator Dirksen. Were you still identified with Government at 
that time ¢ 

Mr. Burns. No; I was in no way identified with Government, but 
| was counsel in a private legal sense for the General Dyestuff. There 
were two reports sent by me to Mr, Crowley. One was dated October 
9). 1942, and a second one was December 14, 1943. In both of 
them—— 

Senator Dirksen. Are those lengthy reports? 

Mr. Burns. No; I think they are in the record. 

Senator Dirksen. Are they in this record? 

Mr. Burns. I think they are, sir. 

Senator Dirksen. Are they in the record of the staff ? 

Mr. Nairn. They are not in this record here. We have one report 
dated October 20, 1942, but I have never seen a later one. 

Senator Dmxsen. Mr. Burns, I think they ought to be included, 
then, in this record. If you will supply them, they will go with your 
testimony. 

Mr. Burns. You have the October. 

Mr. Narrn. October 20, 1942. 

Mr. Burns. I will get the second copy and make it available to the 
committee 

Senator Dirksen. Very well, sir. 

(The report to be furnished by Mr. Burns follows :) 


MEMORANDUM 


DECEMBER 14, 1943. 
To: Hon. Leo T. Crowley, Alien Property Custodian. 
From: John J. Burns. 
Re: General Dyestuff Corp., pending legal matters. 


In this memorandum I shall discuss the major pending matters on which 
I have been engaged recently as counsel for General Dyestuff Corp. The first 
item (the stockholders’ agreement of July 8, 1941) is included as the result of 
Mr. Markham’s request for my opinion. ‘The other matters are included because 
I believe that action should be taken by the Custodian without further delay if 
the best interests of the company and of the United States are to be preserved. 
There are numerous other legal matters such as the dispute with Engene R. 
Gary, Esq., the problem of contract terminations with the War Production Board 
and the like, which are not of sufficient importance to be included herein, 


THE STOCKHOLDERS’ AGREEMENT OF JULY &, 1941 


Mr. Markham recently requested my opinion as to whether or not General 
Dyestuff Corp. had an option by virtue of which it could take over at the present 
time the stock held by the Halbach family trust (Elizabeth 8. Halbach and F. H. 
Stafford, as trustees under an agreement dated December 6, 1940) at $100 per 
share. You are undoubtedly familiar with the agreement dated July 8, 1941, 
between General Dyestuff Corp. and its stockholders whereby each stockholder 
agrees to give the company the first refusal of his stock at the option price of 
$100 per share plus 6 percent from the date of the last dividend. 

Paragraph 4 of the agreement provides that the company may exercise the 
option “in the event and at the time that any individual stockholder, other than 
one acting as trustee, or any individual grantor of a trust the trustee of which 
is a stockholder, who is now, or shall at any time in the future become, an officer, 
director, or employee of the company shall at any time for any reason not be 
connected with the company in any of said capacities.” At the time this agree 
ment was made, Mr. Haibach was an officer and director of the company. He is 
no longer an officer or director, but he continues to be an employee of the eor- 
poration. Mr. Halbach was the grantor of the trust agreement of December 6, 
1940, 

As applied to Mr. Halbach and the stock held in the family trust, I therefore 
interpret the foregoing language of paragraph 4 of the agreement of July 8, 1941, 
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to mean that, if Mr. Halbach should at any time cease to be connected with the 
colupany, either as officer, or director, or employee, the company would imme- 
diately have an option to purchase the stock of the trust at the option price. 
Chis would be the situation if the stock had not been vested by you. 

Before going into the question of the status of the option agreement in view 
of the vesting, I shall note my assumption that in requesting my opinion on this 
matter Mr. Markham probably had in mind the specific question whether or not 

on, as Custodian, could perfect the option by requesting the directors to dis- 
charge Mr. Halbach as an employee of the company. This entire question is of 
ourse related to the question of the prospective merger of General Dyestuff Corp. 
vith General Aniline & Film Corp., and your power to force the merger through 
over the objections of the former stockholders of General Dyestuff Corp. (includ- 
ing the Halbach trust). For the reasons set forth below it is my opinion that 
you would not enlarge your powers over the stock of the Halbach trust by resort 

the option agreement of July &, 1941. 

Under date of June 30, 1942, you signed an order vesting this stock. The vest- 
ng was either valid or invalid. If it was valid, there is nothing left in the 
Halbach trust to be subject to the option agreement. If it was invalid, your 
authority to direct the policies of the company is defective, and any action on 

tur part in discharging Mr. Halbach in order to exercise the option would be 
ultimately set aside along with the vesting order itself. 


HE PENDING ANTITRUST INDICTMENT IN THE UNITED STATES DISTRICT COURT FOR 
rHE SOUTHERN DISTRICT OF NEW YORK 


| think that you are already aware of my views on this case, but it will perhaps 
be useful to set them down here, since I believe that action should be taken 
iow to see that this case is disposed of. 

in the first place, it is my belief that the factual basis of the case is dubious, 

though the allegations of the indictment might be held legally sufficient upon 
demurrer 

The main objection to the case relates to the fact that both General Dyestuff 
Corp. and General Aniline & Film Corp. are substantially owned and controlled 
by you as Custodian. Obviously, it would be improper to bring this case to trial, 

nee such trial would amount to a contest between two separate agencies of the 
Government. It is apparent that it would be equally improper for the Depart- 

ent of Justice to institute a suit in equity seeking an injunction or looking to 
the entry of a consent decree. Either action by the Department of Justice would 
imply a lack of confidence in your policies, ability, and integrity, and in the men 
whom you have placed in the two companies as directors and officers, Further 
analysis on this point is contained in the memorandum which Mr. Rich for- 
warded to Mr. Roe, of your office, on August 7, 1943. I need not enumerate 
additional reasons, I think it is enough to state that after considerable discus- 
sion by me with Hon. Thurman Arnold (then Assistant Attorney General in 
charge of the Antitrust Division), he agreed that this case and the two com- 
panion cases to which General Aniline & Film Corp. is a party, but General Dye 
stuff Corp. is not, should be disposed of by pleas of nolo contendere and without 
the entry of consent decrees. Mr. Arnold stated that he thought he should have 
i letter from your office requesting thet this be done. I also conferred with 
Hon. Tom ©. Clark (who succeeded My. Arnold when the latter went on the 
bench), who also agreed that the cases should properly be disposed of in this 
manner. I have also discussed the matter in a preliminary way with Wendell 
Berge, Esq., Assistant Attorney General, who also seemed to feel that a letter 
requesting the proposed disposition should be sent from the Custodian. I have 
discussed this question with Mr. Markham, Mr. Roe, and others in your office on 
several occasions. I know of no reason why there should be an objection to 
sending such a letter to the Department of Justice. If, however, there is some 
objection to a letter, it should be possible to reach the same result by direct inter- 
vention by you with the Attorney General. I believe a telephone call or a short 
conference between you and Mr. Biddle would result in a quick agreement that 
ihe cases be disposed of as I have suggested. 

I have not at any time been informed by anyone in your office of any reasons 
why these cases should not be so disposed of. As far as I know, there has been 
eneral agreement on this matter. The counsel and directors of General Aniline 
& Film Corp., as well as of General Dyestuff Corp., have so agreed. The point was 
made at two of the directors’ meetings of General Dyestuff Corp. by a number 
of directors that the continuance of these cases would result in an impediment 
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he ltimate public distribution of the securities held by the Custodian and 

i also result in a substantial loss in the value realized by the United States 
snch distribution. 

1. therefore, wish to renew my recommendation that these cases should be 

d of by pleas of nolo contendere, without trial, and without the entry of 

consent deerees. IT also recommend and request that you tuke the matter up with 

Mr. Biddle at this time and that you request that Mr. Biddle agree to such 


vO 
l 


PROPOSED MERGER BETWEEN GENERAL DYESTUFF CORP. AND GENERAL ANILINE & 
FILM CORP 


You asked me earlier this fall to look into this problem. It necessarily in 
es numerous practical and factual questions as well as legal questions 
hese questions are intertwined and I shall discuss the entire merger problem 


without attempting to separate the legal from the nonlegal questions. 
preliminary studies and discussions have convinced me that the merger 

elf does not present undue difficulties. The General Dyestuff Corp. capitaliza 
ix simple, consisting of a single class of $100 par value stock and raises no 
secial problems, The General Aniline & Film Corp. capitalization would prob 
require some simplification prior to the merger, notably the elimination 
lassification of the present class B stock. The provisions of the resulting 
igle class of stock should be revised, clarified, and simplified, particularly hay 
ing in mind that this is the stock which will ultimately be distributed to the 
American public The simplification of the General Aniline & Film Corp. capital 
ructure can doubtless be approached in other ways, but, one way or another, 

I believe that the result should be a single class of stock with simple understand 

uble provisions, 

Che question of placing a value upon the two companies for the purpose of 
the merger involves some difficulties, particularly in view of the substantial, 

tangible asset value in General Dyestuff Corp. by reason of the management and 
organization (which in many ways serves both companies) and also by reason 
of the good will attaching to the name and products of General Dyestuff Corp. 

While these matters involve considerable work, L believe they could be resolved 
without great difficulty. 

However, there is a fundamental! problem which cuts across the whole merger 
problem, which in my opinion should be worked out first and which, as far as I 
can determine, is currently receiving little or no attention or consideration. I 
refer to the claims of the former stockholders of General Dyestuff Corp., who 
have never conceded the validity of the vesting of their stock 

I propose to discuss this matter with you very frankly for several reasons. I 
know that you would wish me to do so, that you would like to have the views and 
opinions of one who has been close to the scene of operations for nearly a year 
and a half. I believe that the welfare of both companies is involved and in addi 
tion that your desire to establish this business as a strong American industry is 
threatened, I also believe that your reputation for efficient administration of the 
properties under your control and for fair dealing with fellow citizens is at 
stake 

My remarks concerning these stockholders and their claims do not include W. H. 
Duisberg, who has brought suit in the United States District Court for the Dis 
trict of New Jersey. I do not know Mr, Duisberg and am not familiar with the 
merits of his claim. 

When I first commenced to do the legal work for General Dyestuff Corp. in 
July 1942 I made my own investigation of the facts as to the ownership of the 
stock and as to the basis for the vesting. Since that time I bave kept this ques- 
tion ever in mind. As a result of what I have seen and learned, I have con- 
cluded that the stock of the Halbach family trust and of the various individuals 
who comprise the operating executives of General Dyestuff Corp. was owned, 
prior to the war between the United States and the Axis nations and at the time 
of the vesting, by the trust and by those individuals, respectively, free and clear, 
= with no strings except for the option agreement of July 8, 1941, discussed 
apove., 

In reaching this conclusion I have not overlooked the tentative voting trust 
and option agreements of June 1939, which were abandoned and never put into 
effect. While I do not attach great importance to these papers, I think they 
strengthen rather than weaken my conclusion. i 
toe was am of the opinion that the vesting of this stock by you on June 30, 
942, lille perhaps justified at the time upon practical grounds and upon the 
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basis of the information (or misinformation) given you by the Treasury Depart- 
ment, was not valid legally. Since the individuals involve’ are all American citi- 
zens, I believe that a court remedy exists and that, if they should bring suit and 
be represented by competent and fearless counsel, they should prevail and should 
ultimately obtain a decree for the return of their stock. 

In the first part of this year you made your own investigation which was de- 
tailed, exhaustive, and thorough, and conducted by picked, competent men. The 
full facts and findings have, therefore, been before you for some time, I assume 
that I would have been advised before now had this investigation revealed any 
new facts tending to support the vesting. 

While I have not discussed this matter recently with these men, I neverthe- 
less have observed certain things which lead me to conclude that, if you should 
press your plan to merge the two companies, without first making a just settle- 
ment with the General Dyestuff Corp. stockholders, they will commence litiga- 
tion. In such event I should expect their counsel to obtain preliminary in- 
junctions which would effectively freeze the present situation and prevent a 
merger or other disposition of their stock and which would restrict in other 
ways your present power to manage the company. 

On the other hand, such litigation and resulting impasse in my opinion are 
not necessary. I think that these stockholders have at all times wished to avoid 
litigation, (1) because they did not wish to do anything which would upset this 
vital industry in wartime, (2) because they feared that protracted litigation 
might result in breaking up the fine organization which was slowly built up under 
the leadership of Mr. Halbach during the past 17 years, and (3) because they 
relied upon your assurance that you would treat them fairly. 

I believe that these difficulties can be avoided and the merger ultimately ac- 
complished if you will act promptly to demonstrate that you will treat the stock- 
holders fairly. I believe that a settlement agreement could be made with the 
stockholders whereby you agree to divest the stock and the stockholders agree at 
a stated time thereafter to enter into a specific merger agreement. I realize 
that some of your subordinates have at various times viewed with skepticism the 
thought that the vesting might be invalid or that the stock might ultimately be 
divested, either voluntarily or involuntarily. However, I believe that you will 
ngree with me that, once you conclude that the original vesting was not based 
upon adequate legal grounds, divesting becomes not only justifiable but a clear 
duty. 

It is pertinent to observe, in this connection, that in several cases to date you 
have not hesitated to exercise your power to divest where the vesting has been 
shown to have been founded upon error. While these cases involved properties 
or companies of smaller size and importance, the principle and your powers and 
duties remain unchanged. 

I have previously made clear to you my belief that the executives of these 
companies must be men with years of training and experience in the dyestuff 
field, that General Dyestuff Corp. possessed such executives while General 
Aniline at the present writing does not, and that the continued success of both 
companies is largely dependent upon them. The executives to whom I refer 
are ali stockholders whose stock was vested on June 30, 1942. In this connection 
I wish to refer you to my report to you dated October 20, 1942, which contains 
detailed data on this point. It is my considered opinion that, if you force the 
stockholders into litigation, you will run the risk of breaking up the whole Gen- 
eral Dyestuff organization (which is the finest in the dye industry) and ulti- 
mately the risk of destroying General Aniline, the greater part of whose busi- 
ness is dependent up General Dyestuff. 

In submitting the foregoing analysis and opinion I am aware of the possibility 
that I may be viewed by some persons as a special pleader for the stockholders. 
While the desire to see justice done to fellow citizens has undoubtedly affected my 
thinking, it has by not means been the main factor. I have constantly had in 
mind the thought that it would be a wonderful thing for this country if you 
could so use your present powers as to establish a strong dye and chemical 
business upon the foundation of the present two companies and to distribute 
the stock widely among the American public. In this way we would be further 
assured of the production in this country of various products formerly imported. 
It would also result in providing healthy competition in the dye and chemical 
industry in the United States. Conversely I have feared that the failure to 
administer these properties properly might result in their eventual breakup and a 
furthering of the dominating position of Dupont in this field. We should then 
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be on our way to creation of an American chemical monopoly of the Farben type, 
a development directly contradictory to the wishes of Congress and the oft- 
expressed policies of this administration. 
Respectfully submitted. 

JoHN J. BuRNs. 





REPORT ON QUESTIONS RAISED BY THE MEMORANDUM DATED AvuGuUsT 26, 1942, From 
HE Drrectors OF GENERAL ANILINE & Fi_tmM CorP. ENTITLED “SITUATION Re- 
SULTING FrRoM CONTINUED SEPARATION OF GENERAL DYESTUFF FROM GENERAL 
ANILINE”, 


To: Hon. Leo T, Crowley. 
From: John J. Burns. 
Dated: October 20, 1942. 


Norg.—This is the basic report, with exhibits omitted. The exhibits are not relevant to 
our situation and run about another 100 pages. 


The material and conclusions in this report are the result of a prolonged and 
detailed study of the business, interviews with the keymen in the General 
Dyestuff organization (Messrs. Johnson, Hickey, Halbach, Lenz, Swenson, 
Harrmann, Martin, Wingender, and Bonnar), and studies of various records 
and correspondence files, 

I think I should emphasize at the outset that my investigation has demon- 
strated not only that the statements and arguments in the Memorandum of 
August 26, 1942, are without adequate foundation, but also that the present 
management of General Aniline is not competent to run the dye business.’ I 
agree that the two companies face a critical period, which might end in disaster 
for both companies if prompt and drastic measures are not taken. However, 
I attribute this crisis to the general incompetence of the present officers and 
directors of General Aniline. While greater coordination between the two 
organizations is necessary, I do not believe this can be obtained either by a 
onsolidation or by the common control by the Alien Property Custodian, with- 
out Change in the General Aniline management. I believe that full cooperation 
already exists on the part of General Dyestuff Corp. Proper cooperation on 
the part of General Aniline is impossible because of the effectual absence of 
management. The dyestuff division of General Aniline at the present time is 
operating largely without direction. Probably a combination of momentum of 
past years plus the advice and assistance rendered to General Aniline by Gen- 

ral Dyestuff has enabled the business of General Aniline to go along with 
some appearance of normalcy. 

here is an important underlying factor which I think should be mentioned 
at this point. The dyestuff industry is very complicated and requires a tech- 
nical knowledge of complex products and processes so that, even with a thorough 
foundation in chemistry, a man requires years of experienece and study in 
the industry to become capable of being an operating executive. Mere business 
experience and ability are not enough. In this industry years are required to 
master the mere terminology of the various products, and many more years to 
obtain a knowledge of the properties and processes of the innumerable dye- 
stuffs. I am convinced that no dyestuff business like General Aniline or General 
Dyestuff Corp. can function properly without a preponderance of executives 
with technical training and experience. 

All of the executives of General Dyestuff Corp., except Colonel Johnson and 
Mr. Hickey, have had years of training and experience in the dye industry and 
are recognized as leaders in their respective fields. Mr. Halbach is generally 
ranked by the industry as the outstanding dyestuff executive. General Dye- 
stuff Corp. executives are chairmen or members of 16 of the 41 working com- 
mittees of the American Association of Textile Chemists and Colorists. Most 
of the salesmen of General Dyestuff Corp. are specialized chemists who have 
spent years in the laboratory of the company before going into the field to sell. 
Further facts concerning the operating executives of General Dyestuff Corp. 
are set forth in the annexed statement marked “A.” 

None of the officers and directors of General Aniline has had adequate special- 
ized training in the dyestuff industry. Mr. McConnell, the president, has had no 





1 Throughout this report, when I mention ‘“'General Aniline,” I have reference to the dye 
and chemical business of General Aniline. 




























322 AMENDMENTS TO THE TRADING WITH THE ENEMY ACI 


chemical training and is without prior experience in the dyestuff business. He 
vas recently with an investment trust and has also been connected with oi 
development companies. A. FE. Marshall, a vice president, is president of the 
Rumford Chemical Works, but without experience in the dye industry. 

Col. J. S. Bates, a vice president, was apparently appointed to provide the 
necessary technical ability and experience in the dye field. While he is a 
chemical engineer and had a brief connection with National Aniline & Chemica 
Co. and Caleco Chemical Co. after his graduation from college, his experience for 
the past 18 years has been with his own company, Bates Chemical Co., Lans 
downe, Pa., a small company employing about half a dozen workers and engaged 
in the manufacture of a few pure-food colors. The chemical knowledge and 
experience involved xre simple. W. F. Zimmerli, vice president in charge of 
research, was formerly a du Pont representative stationed in England. He is 
said to be a man of only moderate ability. As far as I know. he has not previously 
been active either in sales or production in the dyestuff industry. G. T. Wey 
mouth, a vice president, was formerly a Wilmington broker. He is connected 
with the du Pont family by marriage. He is reputed to be a friend of McConnell 
and like McConnell and Bates, a graduate of Yale. Dr. E. C. Williams, the 
technical director, was formerly head of the research department of Genera! 
Mills, and before that with Shell Oil Co. He is a chemical engineer and is 
reputed to have had some experience in the dye industry in England prior to 
1928. None of these men has had much contact with either the West Works or 
the Albany plant. They apparently spend most of their time in the New York 
office. G. M. Moffett, a director, is chairman of Corn Products Refining Co. and 
has also been connected with Commercial Solvents Co. R. E. Wilson, a director, 
is president of Pan American Petroleum & Transport Co. and other subsidiaries 
of Standard Oil Co. of Indiana. Mr. Coleman has been hired as sales promotior 
manager. He was formerly sales manager for a liquor distillery and is without 
experience in the dye industry. The key operating executives of General Dye 
stuff regularly attend the important monthly joint meetings of the two com 
panies known as color conferences. Colonel Bates also attends these conferences 
and, I am told, takes litle part. Messrs. Wilson and Moffett attended the March 
conference but have not appeared at subsequent meetings. 

These are the men whom Mr. McConnell and his associates have assembled to 
run General Aniline. While some of them may possess ability in other lines of 
business, they lack the training and experience to run this business. Their 
memorandum of August 26, 1942, is itself eloquent testimony of their inexperi- 
ence in the dyestuff field 
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ANALYSIS OF MEMORANDUM OF AUGUST 26, 1942 

This memorandum makes four serious charges concerning the relations of 
General Aniline with General Dyestuff, namely: 

(1) The exclusive sales contract is terminable at will or on notice, or is in- 
valid, and in any event is unfair to General Aniline. 

(2) General Dyestuff has shown a preference for the products of competitors 
of General Aniline. 

(83) General Dvestuff has made excessive sales forecasts to General Aniline, 
and as the result General Aniline has built up an excessive inventory. 

(4) The suggestion is made throughout the memorandum that General Dye- 
stuff is noncooperative. 

In addition, the memorandum makes miscellaneous other points which I shall 
take up after discussing the four main points. The memorandum opens and 
closes with a plea for a consolidation of the two companies as a cure for the 
asserted trouble of General Aniline. 


1. The attack on the contract between General Aniline and General Dyestuff 
Corps. (memonadum pp. 2-4) 

This attack takes two forms. It is asserted (a) that the contract is either 
terminable or invalid and (b) that its terms are unfair. 

In connection with the first point, reference is made to the pending action by 
General Aniline in the New York Supreme Court for a declaratory judgment 
that the contract is terminable at will or on reasonable notice or in the alterna- 
tive that the contract is invalid. This action is based upon the contention that 
the agreement between the companies’? dated June 6, 1927 (including the pro- 





“The agreement was between Grasselli Dyestuff Corp.. General Dyestuff Corp., and 
Perma, Inc., which at that time had an exclusive arrangement with Grasselli. 





Nii AR Nn lit DES 


a ae 


eval ne ney BaD 6 


Tei. 


- eae 


ae: =a 


: 
4 
j 
q 
t 








ont 
na- 
at 
TO- 


ind 


satu 


Se ambh tine 


SaNA vidre des. 


Na raed 


AMENDMENTS TO THE TRADING WITH THE ENEMY ACT 323 


vision that the exclusive agency shall be in effect during the corporate exist- 
ence of General Dyestuff) was completely superseded by the letters dated Sep- 
tember 20 and September 27, 1928, so that the agreement became terminable 

s a matter of law either at will or upon reasonable notice, and upon the fur- 
her contention that the provision that General Dyestuff should be the exclusive 
sales agent of General Aniline during the corporate existence of General Dye- 
stuff was contrary to public policy and invalid. While I am unable to agree 

ith these contentions, I feel that the controlling point here is that the two 
ompanies are now vested in and controlled by the Alien Property Custodian 

ho should decide without court litigation whether or not the relations between 
the two companies should be altered in any respect. It is my further opinion 
that the common control by the Alien Property Custodian has destroyed the 
basis for a genuine legal dispute between the two companies and that the juris- 
liction of the New York Supreme Court to render a declaratory judgment is 
doubtful. I annex hereto (marked “B”) the contract dated June 6, 1927, and 
the amending letters dated September 20, 1928, September 27, 1928, February 
10, 1982, February 12, 1932, February 15, 1952, September 25, 1933, and Septem- 
ber 28, 1933. These are copies of the exhibits annexed to the complaint of Gen- 
eral Aniline in the declaratory judgment suit referred to above. 

The memorandum (p. 2), states that the agreed sales commission of General 
Dyestuff was in 1932 and 1933 “arbitrarily increased without consideration 
rom 10 percent to 15 percent by merely an exchange of two letters.” This 
statement is incomplete and inaccurate. As the correspondence shows (see 
exhibit B annexed), the original commission was 15 percent which was reduced 
temporarily to 10 percent, then raised to 18 percent, and finally restored to the 
original 15 percent. These moves were not made casually or arbitrarily. They 
resulted from complete discussions between the officers of the two organiza- 
tions. The decrease of the commission to 10 percent was agreed to by General 
Dyestuff as a temporary experiment with the understanding that the commis- 
sion would be increased if the 10-percent arrangement did not work out satis- 
factorily. As anticipated by General Dyestuff, the 10-percent commission did 
not allow a sufficient margin for profitable operations. The same was true of 
the compromise commission of 13 percent. General Aniline at the time became 

mvineed of this after a full discussion and after a study of the profit-and-loss 
figures of General Dyestuff. The return to 15 percent, therefore, was a deliber- 
ate step, after full discussion, based upon previous unsuccessful experiments 
with smaller commissions (see letters, exhibit B). 

Iam advised that a canvass of the trade would demonstrate that none of the 
competitors is able to sell at an expense of less than 15 percent. It should be 
noted also that the commission of 15 percent nets General Dyestuff less than 
13 percent. General Dyestuff pays 1 percent in cash discounts and an addi- 
ional 1 percent in freight and insurance. It is estimated that at least $200,000 
f the annual expense of the General Dyestuff laboratory is devoted to research 
and testing in the practical application of General Aniline products. 

At the present time General Dyestuff has to sell about $18 million annually 
n order to break even in view of the expenses of the selling and laboratory 
service provided, as well as the usual overhead. The suggestion that General 
Dyestuff might reduce its sales of General Aniline products to $5,000 per year 
is therefore ridiculous. The provision in the contract for a minimum annual 
business of $5,000 was obviously inserted for legal, rather than commercial 
reasons, in order to insure legally sufficient consideration for the contract. 


», The charge that General Dyestuff has shown a preference for the products of 
competitors 

This charge is made hypothetically by the statement (memo, p. 3) that “Gen- 
eral Dyestuff can handle products of competitors” and that “if as a result it 
obtains a commission in excess of 15 percent, it has no inducement to encourage 
General Aniline to add the product to General Aniline’s line.” The same charge 
is also made (memo, p. 4) in the following language : 

“General Aniline has made efforts in the past to ascertain what products 
General Dyestuff was selling that were not manufactured by General Aniline. 
These efforts have, however, been unsuccessful. On occasions when General 
Aniline has discovered that General Dyestuff was selling some product of a 
rival manufacturer and General Aniline has manufactured a similar product to 
be sold by General Dyestuff, the latter has declined to handle the General Aniline 
product on the ground that it was not identical with that of the rival manu- 
facturer.” 
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General Dyestuff Corp., for reasons of self-interest, which should be apparent 
to anyone, has always sought to develop business with General Aniline rather 
than with competitors. Perhaps the most convincing proof of the earnestness 
and success with which General Dyestuff has pursned this policy is a view of 
the figures of the total sales by General Dyestuff as compared with the sale by it 
of General Aniline products hese figures are as follows: 


Yearly sales by General Dyestuff Corp. 





General General 
Aniline Total sales Analine | Total sak 
products products 
2 $1. 72" && 209 319 193 $19, 151, 499 
1927 2, 385, 823 193 22, 407, 406 
1928 , 389, 496 1937 21, 047, 876 
92’ 4 ¢ 059 1938 
19 4, ¢ 107 1939 
lv 5 599 1940 | 
1932 5 3 680 1941 
193 8, 207, 857 January to June 1942 | 
1034 9. 198 626 | 





This remarkable sales record is the result of hard, intelligent work by the 
General Dyestuff organization. It is to be noted that the sale of General Aniline 
products by General Dyestuff has increased much more rapidly than total sales. 
The greater part of the planning and work which has made this possible has 
come from the General Dyestuff organization. 

I think it is worthwhile for me to outline the standard practice by General 
Dyestuff in handling new products. About 30 trade magazines (especially the 
American Dyestuff Reporter) are carefully studied for articels and advertise- 
ments concerning new products. The so-called “salesmen’s trip reports” are 
likewise studied currently for information concerning new competitive products, 
AS soon as General Dyestuff executives learn of a new competitive product 
which seems to have sales possibilities, a sample is purchased from the com- 
petitor, checked to determine whether or not General Dyestuff has an identical 
product under a different name, then identified as to type, fully tested, and 
finally sent to the factory (General Aniline) with full data. General Aniline 
might take 6 months, 1 year, even 2 years, to make the particular dyestuff. 
Therefore, the practice has always been, where a new product interests General 
Dyestuff, to buy the product from the competitor, place General Dyestuff’s own 
brand name on it, and develop the business in the product, so that, when General 
Aniline finally comes into production, General Dyestuff has the business ready 
to switch to General Aniline. 

This is made clearer by the detailed practice. After the decision has been 
made to handle the product, a purchase is made from the competitive source, 
a standard sample is set up in the laboratory and sent to the factory and to 
each branch of the General Dyestuff together with the necessary technical 
data, and the salesmen show the new product to customers. When difficult 
questions of application are involved, demonstrators may be sent out to cus- 
tomers. Orders are taken and sales are made. If and when General Aniline 
notifies General Dyestuff that it can make the product, it submits a sample, which 
General Dyestuff tests in the laboratory and either approves or returns with 
snggestions. Comments of the General Dyestuff sales department are also for- 
warded to General Aniline. These comments include the sales possibilities, the 
probable price, the amount of probable annual sales (based on present actual 
sales), and the recommended initial production. In cases where the experience 
is uncertain, General Dyestuff recommends the production of trial lots only. 
The factory then makes another sample which is then tested in the General Dye- 
stuff laboratory. When a sample has finally been approved, the laboratory sends 
a “new standard memo” to the sales department for checking against. possible 
new competitive products. Finally a new standard (based on a General Aniline 
sample) is set up and sent to the factory and the branches. The branches are 
then notified of the new product by a “price memorandum,” The former pur- 
chased type is withdrawn and replaced by the General Aniline product. A cir- 
cular describing the features and properties of the product accompanies the price 
memorandum. The branches always make a special effort to sell their own 
(General Aniline) products. 
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The advantages to General Aniline of this practice of developing the business 
a new product, while General Aniline is experimenting with the production ot 
is obvious. In the case of many new products, General Aniline is not inter- 

| in trying to produce them until General Dyestuff has developed a volume 
business with competitive products. 

Commencing in November 1989 General Dyestuff instituted a new system 
whereby requests to General Anilire to manufacture a product not previously 
manufactured by it were made on a printed form entitled “Recommendation for 
G. A. W. Manufacture” (known as R. G. M.’s). Bight copies of each R, G. M. are 

to General Aniline. The system contemplates that General Aniline will note 
reply to the request in a space provided therefor at the bottom of the form 
and return five copies to General Dyestuff. Since November 1939 a total of 178 
these R. G. M.’s have been sent to General Aniline. These related not only to 
products formerly imported, but also to a great many products which General 
Dvestuff was purchasing from competitors (e. g., Calco, du Pont, National Ani- 

e, Cineinnati Chemical Works). I shouid note here that there are several 
such R. G. M.’s on file with General Aniline as to which General Aniline has taken 
no action. Annexed hereto and marked “C” are copies of R. G, M, No. 176-A 
(Monochrome Olive FBL), dated February 11, 1942 (unanswered by General 
\niline), the follow-up letter from General Dyestuff to General Aniline, dated 
September 1, 1942, concerning the same color (unanswered), R. G, M. No. 177—-A 

Chiorantine Fast Green FBL), dated June 16, 1942 (unanswered by General 
Aniline), R. G. M. No. 178-A (Chlorantine Fast Brown BRLL), dated July 6, 
1942, containing the General Aniline reply dated July 22, 1942, at the bottom of 
the form, and the letter from General Dyestuff to Generali Aniline, dated July 24, 
1942, concerning this latter color. General Dyestuff has not received a further 
reply nor has General Aniline sent over samples for testing. A study of these 
documents (exhibit C) demonstrates that General Dystuff is trying to turn over 
to General Aniline business which is now going to a competitor. I might add 
that these 3 R. G. M.’s are the 3 most recent requests and are in all respects typical 
samples of other R. G. M.’s on file. 

l‘urther evidence of the effort of General Dyestuff to develop the sale of Gen- 
eral Aniline products is the continuous attempt by General Dyestuff since 1939 to 
induce General Aniline to manufacture the more important of the formerly im- 
ported products. I need not emphasize the important relation which this bears 
to the policy of the Government to foster the development of an American dye 

ndustry. 

Thus, on December 28, 1939, General Dvestuff wrote a letter to General Aniline 

ntitled “Proposed Products for G. A. W. Manufacture,” and annexed to this 
letter a list of 196 products, with the annual sales in pounds of each product, and 
a designation of the more urgent items. General Dyestuff’s records show that 
as to many of these products General Aniline advised that it preferred to have 
General Dyestuff buy from other United States suppliers. At the present time 
General Dyestuff is still unable to obtain most of these products from General 
Aniline. On August 17, 1942, Genera! Dyestuff again wrote a letter to General 
Aniline entitled “Proposed New Products for G. A. W. Manufacture,” together 
with an annexed list of 282 products which General Dyestuff proposed to have 
General Aniline manufacture. On September 10, 1942, General Dyestuff again 
wrote General Aniline and submitted a more detailed list of 278 products, con- 
taining the estimated future sales of each product. Copies of these three letters 
(without the lists) are annexed hereto marked “D.” In the period between 
December 1939 and August 1942 General Dyestuff wrote other letters to General 
Aniline as to some of the products on these lists. 

Contrary to the statement on page 4 of the memorandum that General Aniline 
cannot obtain from General Dyestuff the names of products purchased from com- 
petitors, General Dyestuff has sent weekly lists to General Aniline setting forth 
the outside purchases of such products. 

For reasons of prestige the General Dyestuff organization has always preferred 
to sell General Aniline Products, The yearbooks of the American Association of 
Textile Chemists and Colorists list all dyestuffs manufactured in the United 
States, together with the name of the manufacturer of each product. Because of 
its exclusive selling arrangement with General Aniline and because General 
Aniline products have always been sold under General Dyestuff’s name, General 
Dystuff is recognized and listed in these yearbooks as the manufacturer of Gen- 
eral Aniline products. All rival salesmen have these yearbooks and are quick to 
point out to customers that a particular product is not manufactured by General 
Dyestuff, but is purchased from the competitor. The argument of “buying direct” 
from the producer is always effective. 
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It is also important to note that General Dyestuff sells large quantities of 
General Aniline products to competitors. There are obvious mutual advantages 
in buying from competitors certain products of small volume and selling other 
small-volume items to competitors. The practical effect of this, as to such prod- 
ucts, is that General Aniline has an equivalent volume in fewer items with result- 
ing economies of production. In addition, there are many advantages to General 
Aniline in having General Dyestuff in touch with competitors and in a position 
to report to General Aniline what competitors are doing with respect to new 
products and refinements of old products. 

The suggestion at page 4 of the memorandum that General Dyestuff receives 
higher commissions on competitive products is, with one exception, not true. On 
all such purchases, except those from Marietta Dyestuffs Co., General Dyestuff 
receives commissions of less than 15 percent. The commissions on purchases from 
Marietta range from 15 percent to 20 percent. Several years ago Marietta asked 
General Dyestuff to handle the sale of a few small-volume items which it was 
producing. At that time General Dyestuff took the matter up item by item with 
General Aniline. General Dyestuff excluded the items in which General Aniline 
expressed an interest and agreed to handle for Marietta only the few products 
which Genera] Aniline was unwilling to manufacture. At the same time General 
Dyestuff discouraged Marietta from manufacturing the items which General 
Aniline was willing to make. Several years later, when some of these items had 
developed into worthwhile proportions, General Aniline during a slack period 
asked General Dyestuff to drop Marietta on such items. This General Dyestuff 
refused to do, not because of the commissions but as a matter of ethics and 
honorable business practice, The entire Marietta business is relatively small. 
There is an ample field of large-volume items open to General Aniline in the lists 
of Proposed New Products for G. A. W. Manufacture referred to above. 

General Dyestuff has also made purchases from competitors in order to hold 
particular business during periods when General Aniline has been unable to 
produce enough to fill orders and in cases where General Aniline’s production was 
delayed in order to correct defects in a particular product. This practice likewise 
is advantageous to General Aniline as well as General Dyestuff. 


3. The charge that General Dyestuff has made ercessive sales forecasts and 
that as the result General Aniline has built up an unduly large inventory 

This charge is developed at pages 11-13 of the memorandum and in the three 
annexed pages of figures relating to products made at the Albany plant. 

I believe first of all that a fairer, overall picture would be presented if it 
were possible to discuss the figures of the West Works as well as Albany. 
While more civilian items may be manufactured at Albany, both plants manu- 
facture both war and civilian products. This is apparent when one notes that 
in essence (with exceptions not material here) the Albany plant manufactures 
the dyes for wool and the West Works the dyes for cotton. The production of 
both plants is largely for war demands. This is shown by the very forecast 
reports which General Dyestuff sends to General Aniline (these reports separately 
identify defense products). I have therefore been puzzled at the outset by 
this use of Albany figures rather than the combined figures of both plants. In 
any event the memorandum suggests satisfaction with West Works forecasts 
and dissatisfaction with Albany forecasts, whereas General Dyestuff regards 
the two situations as comparable and had used the identical method of preparing 
and presenting the forecasts with respect to each plant. 

I shall now describe briefly the procedure followed by General Dyestuff with 
reference to estimates. General Dyestuff prepares and sends to General Aniline 
monthly lists (often referred to as “the monthly stencil’) entitled “Report of 
Sales, Stock, and Requirements,” separately for Albany and West Works, which 
set forth all currently active products with code numbers, a designation of the 
products which are defense items, the General Dyestuff sales of each product 
during the prior month, the stock of each product as of the first day of the prior 
month listed separately as General Dyestuff stock and General Aniline stock, 
the unfilled orders of each product as of the closing date of the report, and the 
sales estimates or “requirements” of each product for the next month and for 
the next 3 months. 

In addition, General Dyestuff sends to General Aniline each quarter a résumé 
as to each currently active product, stating the forecast previously made for the 
current quarter, the forecast for the next quarter, and the so-called stock ceiling 
or maximum recommended stock. The stock ceiling was added to this form 
last spring after discussion between General Dyestuff and General Aniline as 
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the result of which it was mutually agreed that such ceilings should be about 
months’ normal supply of each civilian product and not over 2 months’ supply 
f war colors. It was understood and agreed that the 4 months’ normal supply 
f civilian dyes would be based on sales during the 3 years preceding our entrance 
to the war (1989, 1940, and 1941). I am annexing hereto marked “KE” a copy 
tter from General Dyestuff to General Aniline, dated June 12, 1942, which 
rporates the main substance of this understanding with respect to stock ceil 
s. General Aniline has not in any way subsequently expressed disagreement 
the matters stated in this letter. The idea behind the 4-month stoc! 
ng on civilian products was to carry adequate stocks for present business 
also for future business when factories engaged solely in war work resume 
in production. From a reliable source I understand that Du Pont has 
several years carried about 6 months’ stock of dyestuffs. Other competitors 
usually carry 4 to 6 months’ stocks. General Aniline’s previous practice has 
en to carry about 2 months’ stock, and as the result it may fairly be said 
that General Dyestuff and General Aniline suffered from a chronic lack of 
ventory. On repeated occasions in past years and at present, General Aniline 
been unable to fill particular orders due to inadequate stocks of the 
products in question. On such occasions it is always difficuit to hold the busi 
ness until General Aniline resumes production of the necessary items, and the 
customers usually fill their orders with a competitor. Du Pont, in particular, 
with its 6 months’ inventory of all active products, has always been in a position 
to jump in and grab the business. 
At any rate these matters were discussed between the 2 organizations last 





S ¢ and the 4 months’ ceilings were agreed to. General Dyestu‘f has care 
fully computed its ceilings on the agreed formula. The August 26, 1942, memo 
randum completely overlooks the existence of this discussion and agreement 


concerning stock ceilings. 
Che forecasts of future sales are likewise carefully computed on the basis 
ast and current sales of each product, the latest trade information available, 
d the reports from salesmen of customers’ estimates of their future purchases. 
Of course any prognostication of the future events is difficult, but from my 
knowledge of the workings of the General Dyestuff system of forecasts, I would 
that it has been as efficient and accurate as possible under prevailing con 
ons. General Dyestuff promptly notifies General Aniline by telephone, by 
ter, and orally at color conferences of the latest trade developments and 
* probable effect upon forecasts and stock ceilings. 
We have just passed through a period of great distortion; 1941 was a year 
great civilian demand and corresponding great production and wholesale 
rchasing for the civilian trade. The impact of the War Production Board 








| Office of Price Administration restrictions caused a sudden collapse in 





ian lines in the early part of this year. This was particularly true of 
textiles (and hence dyestuffs). The speed of this decline was not anticipated 
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by customers or by competitors. Recent sales have been further depressed by) 
t} ihinati . “+< P aa . ° . 
1e combination of the shortage of greige goods in the textile trade and the 
t - 


ct of WPB conservation order M-103 limiting the stocks of anthraguinone 
dyes by mills to 30 days requirements. While, as stated below, I doubt that 
General Aniline has an excessive inventory, it can be said in any event that 
General Aniline is no worse off than the rest of the trade Likewise. depart 
ment stores, wholesalers, jobbers, and manufacturers now report inventories 
about 40 to 60 percent above those of a year ago. 
I wish to point out that General Aniline’s Albany figures for 1942 show a 
sharp decline in General Dyestuff’s estimates from 2,096,600 pounds for May 
to 1,065,625 pounds for September 1942. Phin 
The Albany figures annexed to the memorandum do not establish the points 
for which they are used. A comparison of sales with General Dyestuff forecasts 
is meaningless unless the forecasts were exactly followed, which is not the ease 
here. This is demonstrated by the figures showing what percentages of the fore 
casts were actually produced. Thus, taking General Aniline’s Albany figures 
' notice that, since the present management assumed office, they have produced 
the following percentages of General Dyestuff forecasts (“requirements”): April 
1942, 56.8 percent; May 1942, 54.3 percent; June 1942, 45.7 percent: July 1942 
44.1 percent. It is obvious that, if the forecast quantities are not produced 
by General Aniline, sales cannot be made by General Dyestuft and.actu i! sal 
and forecasts will be out of line. F os aT acitserin 
Specifically all active products of General Aniline manufacture are in ‘luded 


the forecasts, There are many large-volume items in the forecast which 
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General Aniline subsequently failed to manufacture because of production 
schedules, shortages of raw tmnaterials or equipment, and other reasons. Such 
items would total several hundred thousand pounds per month. If necessary, 
specific data on these items could be assembled and supplied. 

As to many of these products, although they were included in the forecasts, 
General Dyestuff did not get to the stage of taking customers’ orders since 
General Aniline was known not to be in production. On numerous other items 
General Aniline has been delinquent in the delivery of stock needed for actua 
orders. The situation on delinquent orders has been particularly bad since the 
first of this year. 

The last month listed on the schedules of Albany figures annexed to the August 
26, 1942, memorandum is July 1942, for which requirements are stated to he 
1,802,475 pounds. The July 1, 1942, monthly stencil list sent by General Dye 
stuff to General Aniline lists delinquent orders for the Albany plant alone 
totaling 266,476 pounds. This figure by no means tells the whole story. Gen- 
eral Dyestuff in recent months has lost many of such orders to competitors 
after holding the business for a reasonable time. Once an order is lost, it is 
not listed and of course repeat orders are lost. Furthermore, it has been 
common experience for a customer to give other business to the competitor who 
supplied him in his hour of need. 

An example or two will illustrate this. General Aniline produced, and Gen- 
eral Dyestuff sold, a developer known as Fast Red KB Base. General Aniline 
made a delivery of this product to General Dyestuff on June 23, 1941, but was 
unable thereafter to make any deliveries until July 15, 1942. In the intervening 
year General Dyestuff was receiving orders and passing them on to General 
Aniline, General Aniline reported inability to deliver and later a‘lvised that 
deliveries would be indefinite due to lack of raw materials. A competitor, how- 
ever, was able to make deliveries and made the sales. General Dyestuff sold 
26,488 pounds of this product for $59,598 in the first 6 months of 1941. Antici 
pated sales were at least as much for the last half of 1941 and somewhat less 
for the first half of 1942. Not only did General Dyestuff lose these sales, but 
the competitor who got the business insisted upon selling the naphthols which 
the particular customers were using with this base. Hence, General Dyestuff lost 
the sale of the naphthols as well. For years General Dyestuff has been the 
leader in the field of naphthols, so an incident like this causes great injury to 
the company’s prestige in the trade. 

It causes trouble, delay, and expense to a customer to change the source of a 
particular dye, since identical dyes of different manufacture often possess slightly 
different properties. It is, therefore, extremely difficult to regain lost business 
once General Aniline resumes production. 

Another example is-the experience of General Dyestuff in the nigrosines. On 
Phenoform Black No. 2, which General Dyestuff sold primarily to Bakelite Corp., 
that company had agreed to purchase 50,000 pounds per month. Estimates in 
this amount were accordingly forwarded to General Aniline. Production fell 
behin’, apparently, due to shortages of Aniline oil. Deliveries by General Aniline 
oil. Deliveries by General Aniline were as follows in the period in question : 


Pounds Pounds 
Mamelh. 1OAG ishind-nntdnttioineciiate 19, 000 | August 1941_.....____....___u 47, 450 
A ss cad = wetiarennni anion 56, 000 | September____---_----.--_... 23, 89S 
OE ah tliat easieiaie 49, 000} October __.- ~~~ ae 28, 620 
FiO on, Sh oii, memati tates 28, 000 | November ~...--..-..-..-.... 25, 000 
AIO NT 6d estacennto-vithitinitiiclin angen 82,000 | December ~-...-.-.--+.--...... 29, 000 


Bakelite in this period purchased the balance of its needs from a competitor 
who now shares the business with General Dyestuff. Similar experiences 
occurred with other nigrosines in this period. 

These examples are typical of many others with respect to other colors, These 
incidents have also had a definite tendency to discourage General Dyestuff 
salesmen. 

While it undoubtedly is true that some of these delinquencies and production 
stoppages have resulted from unforeseen contingencies due to the war, it is not 
fair to attribute to General Dyestuff discrepancies between forecasts and sales 
which resulted from General Aniline’s failure to produce. 

In summary, it is apparent that if General Aniline had manufactured the 
products in accordance with forecasts, including products on the delinquent list, 
sales would be up, inventories would be down, and the percentages of sales to 
requirements set forth on the Albany schedules annexed to the memorandum 
would be higher. 
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It is the considered opinion of the General Dyestuff executives that inven- 
ries which are in line with the stock ceilings are fully justified. Shortages of 
w materials are developing with increasing frequency, and it is difficult to 
| priorities for raw materials for civilian lines. Similarly, labor and equip- 
ent shortages and increases in costs all seem to dictate a policy of accumulat- 
comfortable inventories. (See exhibit E, letter from General Dyestuff to 
ral Aniline, dated June 12, 1942.) 
e memorandum makes no claim that General Aniline lacks the capital 
which to carry an adequate inventory. The December 31, 1941, balance 
‘ of General Aniline listed cash and demand deposits in the amount of 
47.652,063.98. 

While the memorandum of August 26, 1942, does not state any inventory 

cures, certain figures can be obtained from the General Dyestuff stock records 
ished products. The total stock ceilings for the fourth quarter of 1942 

ised upon the forecasts sent to General Aniline under date of July 31, 1942, 

ere 9,743,350 pounds representing dollar sales value to General Dyesuff of 
$7,017,930 The combined total of General Aniline and General Dyestuff stocks 

all dye and chemical products as of September 1, 1942, was 9,934,728 pounds 
presenting dollar sales value to General Dyestuff of $8,846,780.' 

Thus the General Aniline inventory of finished products is approximately 

ine with the total of the agreed stock ceilings. In several instances, Gen- 
al Aniline has, for its Own reasons, produced items in excess of the established 
eilings. The total of such excess over the ceilings is substantial. While 
conomy of production doubtless was the motive for production of certain 
roducts in excess of ceilings, the inventory is nevertheless increased to this 
tent 

Contrary to the assertion on page 11 of the memorandum, it is not likely 

t “there will be a sharp reduction in the value of inventories” of dyestuffs 

the end of the war. In the last war the production of dyestuffs in this 

utry was small, supplies from abroad were cut off, and hence the prices 

of dyestuffs advanced 1,000 percent or more. Naturally there was a readjust- 

after the war. Due to the adequate domestic sources of supply of dye- 

tuffs and to the OPA controls, there have been few increases in dyestuff prices 

nce December 1941. It is, therefore, improbable that there will be a sharp 
iecline in inventory values at the end of the war. 

\Vhen the war ends, demand for all types of civilian goods should be great. 
\t that time the companies with a large inventory of dyestuffs will be in a 
position to secure and hold the business. 

rhe foregoing observations as to the advisability of carrying a large inven- 

ry of dyestuffs during the war are based upon the opinions of the General 
Dvestuff executives. As between the considered judgment of these trained 
nen who have spent years in this business and the opinion of the officers and 

rectors of General Aniline whose experience in the dye business dates from 
Mareh 16, 1942, I reach my conclusion without the slightest hesitation. 


j. The suggestion throughout the memorandum of August 26, 1942, that General 
Dyestuff has not cooperated with General Aniline 

rhis suggestion that General Dyestuff is noncooperative is implied throughout 
the memorandum. It is implicit in the charges with respect to the sale of com- 
petitive products by General Dyestuff and with respect to inventories which have 
wen discussed above. 
The executives of General Dyestuff have always been ready to discuss mutual 
rob'ems or complaints by General Aniline, either at the color conferences or 
any other manner desired by the officers of General Aniline. The charges 
ide in the August 26, 1942, memorandum were not brought to the attention of 
General Dyestuff through such normal channels. The officers of General Aniline 
have seldom visited the GAW offices on the seventh floor of the General Dye- 
stuff Building at 435 Hudson Street, New York City, and when in the building 
they have never dropped in to get acquainted with the General Dyestuff officers. 
Shortly after the present principal officers of General Aniline had been appointed, 
Mr. Halbach, on his own initiative, went to the General Aniline main office with 
the idea of meeting them and furthering the cooperation between the two com- 
panies. He made an appointment with Mr. Marshall, who was the only one 
of these officers whom Mr. Halbach had known previously. Mr, Marshall brought 
in Mr. Wilson and introduced him as one of the directors in charge of General 
Aniline Works. After talking about the dye business with Mr. Halbach, Mr. 





®*General Aniline total cost would be between 50 and 60 percent of this figure 
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Wilson became interested and enthusastic, until he finally said that Mr. Mi 

Connell ought to hear the information Mr. Halbach was furnishing and that 
this sort of information was just what they were looking for. Mr. Halbach 
said that he would be glad to discuss the business with Mr. McConnell. Mr. 
Wilson left and returned in a few minutes, acting subdued and crestfalien. He 
said that Mr. McConnell did not care to meet Mr. Halbach as he might fight 
him on the sales contract between General Aniline and General Dyestuff. Sub- 
sequently on one occasion Mr. McConnell summoned Mr. Hallbach to his office, 
where Mr. Halbach was submitted to a cross-examination on numerous matters 
by Messrs. McConnell and Iiddell, the latter counsel for General Aniline. 

These things and the hostile spirit which is evidenced by the memorandum 
have not been conducive to cooperation, but I am convinced that in spite of all 
this the General Dyestuff executives have gone on as usual rendering full coop- 
eration and service to General Aniline. 

The suggestion is also made that General Dyestuff does not always furnish 
General Aniline with the necessary know-how on competitive products (see memo, 
p. 3), that General Dyestut! does not appreciate General Aniline’s problems, 
and, by inference, that General Dyestuff cannot be trusted to pass on accurately 
to General Aniline the information gained by General Dyestuff’s contacts with 
customers (memo, pp. 5-6). The records and correspondence files of General 
Dyestuff disprove these suggestions. 

I have read the minutes of the color conferences for March to September 1942, 
inclusive. A large part of these conferences consist in the passing on by General 
Dyestuff to General Aniline of the latest trade information together with sug 
gestions for increasing business. In view of the importance of these joint con- 
ferences to the questions under consideration, I am annexing (marked “F”) 
copies of the minutes of the color conferences for Mareh to September 1942, 
inclusive 

My assistant has gone through the files of correspondence in recent months 
between General Dyestuff and General Aniline and taken from these files copies 
of typical letters from General Dyestuff to General Aniline which show the kind 
of service which General Dyestuff renders. Since these letters are more con 
vineing proof of General Dyestuff’s cooperation with General Aniline than any- 
thing I could say, I am annexing the letters hereto as exhibit G (letters from 
General Dyestuff to General Aniline, respectively, dated April 23, 1942, April 28, 
1942, April 29, 1942, May 1, 1942, May 12, 1942, May 19, 1942, May 22, 1942, (2), 
May 26, 1942, June 11, 1942, June 12, 1942 (2), June 17, 1942, June 25, 1942, June 
29, 1942, July 1, 1942 (2), July 2, 1942, July 3, 1942, July 22, 1942, July 24, 1942 
(2), July 27, 1942, July 31, 1942, August 6, 1942, August 11, 1942, August 14, 
1942, August 17, 1942, August 20, 1942, August 26, 1942, August 27, 1942, August 


28, 1942, August 31, 1942 (2), September 2, 1942, September 9, 1942, Septembe 


11, 1942 (2), September 15, 1942, September 16, 1942, September 18, 1942, Sep 
tember 23, 1942, September 24, 1942 (4), and September 25, 1942). 

In these letters, which are representative of hundreds of others in the files, 
General Dyestuff furnishes General Aniline with all sorts of detailed technica! 
and trade information. Many of these letters contain technical information 
concering competitive products (see, for example, the letters of June 11, 1942 
June 25, 1942, June 29, 1942, July 1, 1942, July 3, 1942, August 14, 1942, August 
31, 1942, and September 15, 1942). 

General Dyestuff officers receive daily telephone calls from employees of 
General Aniline who request assistance on particular dyestuff problems. Full 
information and assistance are always furnished in response to these calls. 

It is doubtless true that there has been little contact between the operating 
executives of General Dyestuff and the principal officers of General Aniline who 
wrote the August 26, 1942, memorandum. Yet, as noted above, this has been 
due in part at least to the failure of the General Aniline officers to seek a solu 
tion of their problems by direct contact with the General Dyestuff men at colo 
conferences and elsewhere. It is also a fact that there is no principal officer of 


General Aniline who is capable of discussing intelligently with General Dyestuff 


representatives questions and problems relating to the production and prices 
of dyestuffs. All prices of dyestuffs must be approved by General Aniline 
Numerous pricing and production problems arise almost daily. Under the 
present arrangement at General Aniline the officers of General Dyestuff have 
to take up price questions with a General Aniline clerk who formerly worked fo 
General Dvestuff and was discharged for incompetence. This clerk ultimatel 
clears the prices with one of the principal officers and then notifies Genera 
Dvestu This process is clearly bad and also in practice involves too much 
delay. General Dyestuff executives have to take up technical and production 
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problems direct with men at the two General Aniline plants, but these men lack 

e power to make decisions. The General Aniline men who possess such power 
lack the training and experience to understand the problems, This unsatis 
factory process Imakes cooperation difficult, but my contacts with General Dye- 
tuff in recent weeks have convinced me that the General Dyestulfl executives 

e and have been at all times eager to help General Aniline 

Mr. Halbach, Mr. Lenz, and others in the General Dyestuff organization have 
furnished valuable assistance to General Aniline in obtaining the necessary 
priorities under the WPB regulations and also in meeting the requirements of 
he OPA. This assistance has taken the form of trips to Washington, direct 
,dvice, and the painstaking preparation of figures and statistics for General 
Aniline. As far as the dyestuff business of General Aniline is concerned, I be 
lieve that most of the efiective work and planning to meet these Government 
egulations has come from General Dyestuff. As an example of the amount of 
work which this has entailed, I annex hereto, marked “IH,” a copy of the letter 
if August 12, 1942, from General Dyestuff to General Aniline, together with five 
attached schedules of figures for use by General Aniline in obtaining priorities. 
While these schedules look simple enough, they represent a great deal of work 
since these figures were not readily obtainable from the accounting records. 

Finally, I think that the best proof of General Dyestuff's efliciency and coopet 
ation is the remarkable sales record (see figures on p. 9 above). ‘These sales 
were produced by an efficient organization in competition with companies like 
Du Pont Caleo, and National Aniline. 

5. Miscellaneous other points in the August 26, 1942, memorandum 

At page 1 of the memorandum it is stated that General Aniline has no control 

over its sales. This statement is misleading. General Aniline must approve all 
s, and no contracts of any size are made by General Dyestuff without the 
xpress consent of General Aniline. 

The statement also on page 1 of the memorandum that “no tangible progress 

ard a solution of the problem has been made since the stock of Dyestuff has 
en vested in the Alien Property Custodian, on June 30, 1942,” is entirely out 

f order, since General Aniline in that period has not approached General Dye- 
tuff to discuss the “problem.” 

I note the reference on page 3 of the memorandum to the possibility that Gen- 
eral Dyestuff might “fall into antagonistic hands.” It was to prevent just this 
ossibility that the agreement dated August 2, 1940, was entered into by General 
Dyestuff and its stockholders. 

The statement is made on pages 6-7 that the authors of the memorandum 
know of no other important enterprise where production does not have more 
control over sales and that the relationship between General Aniline and Gen- 
eral Dyestuff “is certainly unique among the principal competitors of General 
\niline in the dyestuff field.” This statement is incorrect as to American indus 
try in general and also as to the dyestuff industry. Automobile companies do not 
sell their own cars. Nearly all the cotton mills in the country sell through New 
York commission houses (each mill usually sells through a single such outlet). 
In the dyestuff field the Swiss (Sandoz Chemical Works, Ciba Co., and Geigy Co.) 
occupy about the same relationship to Cincinnati Chemical Works as General 
Dyvestuff to General Aniline. Furthermore, the experience of the industry has 
heen that even within a single corporate dye enterprise sales must neces 
sarily be predominant over production. This is true of the DuPont dye division. 
It is true of the National Aniline Division of Allied Dye & Chemical Corp. It is 
nteresting that National Aniline firmly adopted that policy after an unsuccessful 
period in which the policy was uncertain and the factory attempted to dominate. 

At pages 7-11 of the memorandum the theory is developed that prior to the 
summer of 1939 the two companies were in fact one by reason of the asserted con 
trol of each company by I. G. Farben, If this fact were assumed to be true, it 
s difficult to understand the reason for the common officers and directors in prior 
vears, on which the memorandum lays so much stress. Likewise, if this state 
ment were true, it could properly be answered that the Alien Property Custodian 
now controls both companies 

However, I do not believe that I. G. Farben in fact controlled General Dye- 
stuff prior to the summer of 1989, either directly or indirectly through General 

niline, or the options. or in any other way. I have been assured by all of the 


executives of General Dyestuff that I. G. Farben did not at any time attempt to 


control its policies or business directly or indirectly with the single exception that 
General Aniline prior to 1989 had advised General Dyestuff that, under the con 
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tract between General Aniline and I. G. Farben, General Aniline could not export 
its dyes. The effect of this contract was to prevent General Dyestuff from ex- 
porting on General Aniline’s behalf. Other than this General Dyestuff had the 
usual business relations between a foreign manufacturer and domestic importer. 

I. G. Farben did not control General Dvestuff through General Aniline. To my 
mind the letters which amended the contract between General Aniline and Gen- 
eral Dyestuff (see exhibit B) demonstrate independence and arm’s-length deal- 
ing rather than control. In fact officers of General Dyestuff had many disagree- 
ments from time to time with Dr. Hutz, former president of General Aniline, over 
the terms of the sales contract and other important common problems. T have 
seen no proof that I. G. Farben exercised indirect control, as charged, through 
the options or otherwise. The reference in this connection to the $500 liquidating 
value per share of General Dyestuff stock in 1939 is a distortion. The options 
were originally set at par at a time before General Dyestuff had accumnuiated its 
present assets. The evident purpose on the part of I. G. Farben arose out of 
the fact that Farben was granting a valuable franchise, as well as liberal credit, 
to General Dyestuff and therefore obtained the options as protection against the 
sale or transfer of control of General Dyestuff to a competitor. I believe that the 
options were continued and renewed from time to time without any consideration 
of the fact that they were based upon par value. 

The officers of General Dyestuff have been of the opinion that the capital stock 
of the company is too small for the present volume of business and have adopted 
a policy in recent years of increasing the outstanding stock to the full authorized 
capital of 10,000 shares with a par value of $1 million. Thus in 1939 and 1941 
two stock dividends of 50 percent each were declared. This has had the effect of 
increasing the par value of each old share to $225, since each stockholder hus 
received 14% additional shares in stock dividends. 

It is my opinion that prior to 19389 the two companies were separate to the 
extent they now are, except that then the General Aniline management under- 
stood the dyestuffs business and greater voluntary coordination was therefore 
possible. 

I have a strong conviction that statements of this general type which charge 
General Dyestuff executives with being former I. G. Farben puppets should not 
receive any consideration unless and until supported by definite and convincing 
proof. These men are all American citiens whose reputations both in business 
and personal life are irreproachable. Under our system of jurisprudence, they 
are entitled to the traditional presumption of innocence until proved guilty. I 
should also note here that I have observed innumerable incidents at General Dye- 
stuff which have demonstrated the primary concern of all of the executives of 
General Dyestuff that their company shall do its full part in the war effort. 

Page 8 of the memorandum is incorrect in certain respects. The statement that 
Mr. Halbach was an employee and officer of “representatives of predecessor 
forms of I. G. Farben from 1899” on seems intended again to convey the im- 
pression that he was at all times an I. G. Farben puppet. I have seen no proof 
of this and do not believe it. Prior to the First World War nearly all dyes were 
imported from Germany, and Mr. Halbach in that period was with the dye im- 
porting firm of Pickhardt & Kuttroff and successor firms which imported dyes 
from Badische Aniline & Soda Fabrik. The latter company ultimately went 
into I. G. Farben. Neither Mr. Halbach nor the firms with which he was asso- 
ciated were ever controlled by Badische Aniline & Soda Fabrik. During and 
after the First World War, Mr. Halbach's firm purchased dyes from all the pro- 
ducers in the infant but fast-growing American dye industry. 

The statement at pages 9-10 concerning the G. A. W. office at 435 Hudson 
Street, New York City, is incorrect. The General Dyestuff Building was con- 
structed on the initiative of General Dyestuff without consultation with General 
Aniline, and some time later General Aniline, at its own request, rented one-half 
of the seventh floor of the building from General Dyéstuff. 

The statement at page 11 that General Dyestuff lacks financial responsibility 
for General Anline’s operations is not wholly correct, General Dyestuff assumes 
the full risk as a factor for all credit losses. Credit losses in fact have been kept 
low due to skillful handling of the accounts. In addition, General Dyestuff has 
large operating and overhead expenses which must be paid out of the receipts of 
the joint operations, 
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tITICAL PROBLEMS CONFRONTING GENERAL ANILINE AND GENERAL DYESTUFF 


he management at General Aniline 
my opinion the most serious problem confronting the two companies is 
incompetent management of General Aniline. General Dyestuff obviously 
not succeed under its present business arrangements, unless General Aniline 
; competently managed, so this is of great importance to General Dyestuff as 
as to General Aniline. I believe that most of the other problems facing 
two companies stem from this inadequacy of the General Aniline 
igement. 
rhe manufacture by General Aniline of its own intermediates 
or many years General Dyestuff has been urging Genera! Aniline to manu- 
cture its own intermediates in order to be independent and to have a firm 
indation under the dye business. General Aniline preferred to purchase 
h abroad and from domestic competitors a great many of its intermediates, 
ecause price scales made it profitable to do so. Today it is becoming difficult 


to obtain many of the purchased intermediates required by General Aniline for 
the manufacture of large volume dyes. Competitors today are not eager to 


» General Aniline in this respect in view of raw material shortages. By 

of explanation I shall note that each dyestuff contains 4 to 14 intermediates 

d that each intermediate contains 1 to 15 basic chemicals. Many intermedi- 

tes and many dyes can be made only after going through a series of compli- 

ated and lengthy chemical processes. Therefore this problem is urgent and 
time 18S aiso an enemy here. 


The manufacture by General Aniline of formerly imported dyestuffs 


his has already been mentioned above. (See exhibit D.) This is important, 
since General Dyestuff formerly imported the latest foreign dye specialties. An 


established business in these formerly imported products is available to General 


\niline for the taking. 

From the information available, I gather that General Aniline is at present 
oncentrating upon the development and manufacture of various nondyestuff 
oduets covered by the I. G. Farben patents which have been seized by the 
\lien Property Custodian. While these patents certainly should be studied and 
any of the products manufactured by General Aniline, it does not make sense 
o neglect the dye business which has been the foundation for General Aniline’s 
uccess. These other products represent an uncertainty, while the dye business 
is already been developed. To retain the present position of General Aniline 
d General Dyestuff in the dye industry, it is essential that General Aniline 
ke more colors and more of its intermediates. While I understand that 
ibout 50 chemists are being hired by General Aniline to develop the nondyestuff 
products, no new chemists are being hired for dye research, and the chemists 
at the West Works laboratory lack the necessary funds and authorization from 
ibove in order to push a program of developing the processes for manufacturing 
ormerly imported dyes, new colors, and intermediates which in the past have 
een purchased. 


The morale in the General Aniline organization 

I understand morale is not good among the technical experts and lesser execu- 
tives, who feel that they are being misdirected by inexperienced political ap- 
pointees. The chief engineer at the Albany plant has quit because of this 
eason. An able chemist at the West Works has left to go with Monsanto 
Chemical Co. This is a serious matter, since there are some indications that 
Monsanto may be planning to branch out into the dye business. Other keymen 
n the General Aniline plants are known to be dissatisfied and in a state of 
mind where they might easily go with a competitor. 


The production of vat colors by General Aniline 


Che vat colors are most important in the war program, In the third quarter 
of 1941 General Dyestuff and General Aniline mutually agreed that additional 
at color equipment should be installed so as to increase the production of these 
colors early in 1942. In May 1942 General Aniline informed General Dyestuff 
that the General Aniline directors had turned down this expansion program. 
Also see exhibit G, letter from General Dyestuff to General Aniline, dated 
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June 12, 1942, entitled “Vat Color Production.) Competitors in the same 
period have increased their productive capacity in these colors. Du Pont put 
in a new plant which in July 1942 increased its vat color capacity 25 percent, 
Because of a shortage of certain vat colors, the Government induced Calco in 
June 1942 to produce anthraquinone vat colors. Caleo had previously made the 
intermediates but not the colors. General Dyestuff prior to 1942 was the leader 
in the vat color field. Now because of General Aniline’s failure to keep pace 
with the competition, General Dyestuff has lost position and is probably in 
second place. 

6. Vulkamine 


I believe you are familiar with this matter. In view of the importance of 
this product in the rubber program, General Aniline’s delay is not excusable. 


CONCLUSIONS 


1. The General Aniline management 


I believe that the General Aniline management is not competent, that this is 
the critical problem upon which the future of both companies depends, and 
that the management should be changed without delay. 


The question of consolidation of General Dyestuff and General Aniline 

As I have already indicated, the more urgent question is one of the manage- 
ment at General Aniline and not the consolidation of General Dyestuff and 
General Aniline 

Moreover, I do not at present have adequate data concerning General Aniline’s 
business other than dyestuffs and chemicals. However, I do think that I should 
point out now that an effort to consolidate the two companies without changing 
the management at General Aniline would, in my opinion, increase the diffi- 
culties and probably wreck both companies. General Dyestuff is essentially a 
service and management company, and its greatest vaiue lies in the brains, 
experience, and contacts of the officers and keymen in the organization. This, 
in turn, makes for the unexceiled reputation of the company in the trade. While 
the stock of General Dyestuff has been vested, these men have not been. I 
believe that each of the important operating executives of General Dyestuff 
could step out today and obtain an equal or better job with Du Pont, Calco, 
National Aniline, or some other competitor. I believe they would all do just 
this, if an effort should ever be made to force them to combine with General 
Aniline under the untrained leadership of the present General Aniline 
management. 


3. The pending declaratory judgment suit in New York 

The Alien Property Custodian is in control and should decide any questions 
concerning the contract relations upon a commercial rather than upon a legalis 
tic basis. I recommend that the Alien Property Custodian issue an appropriate 
directive to each company to enter into a stipulation dismissing this suit. 

4. I recommend that the Alien Property Custodian clarify the policy of General 
Aniline as to the sales representation of General Dyestuff on other products like 
vulkamine. I believe that the combined war effort of the two companies would 
be furthered if General Dyestuff were allowed to handle the sale of all dyes, 
intermediates, chemicals, and auxiliaries. General Dyestuff already has the 
necessary trained organization and contacts with the trade. 

Finally, I should point out that the figures and exhibits herein contain much 
confidential information which I have included with the reluctant consent of 
the officers of General Dyestuff because I felt that it was important for you to 
see some of the detailed facts for yourself. However, this information would 
be of great value to competitors, and I therefore hope that you will decide to 
keep this report in a confidential file so that there will be no chance of any of 
the material in it getting into unfriendly hands. 

Respectfully submitted. 


JOHN J, BuRNs. 
Mr. Burns. To sum up, I reported to Mr. Crowley after this in- 
vestigation that I could not find the slightest basis which would 
justify his action in vesting the stock of General Dyestuff. I recom- 
mended, out of a consideration of simple honesty and fairness to an 
American citizen, that Mr. Crowley should return the property. 
Thereafter I talked with him and he indicated very definitely general 
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ympathy toward Mr. Halbach, and accepted my reportings appar- 
itly without questioning. 

= ater on, when Mr. Crowley went on some other Goveriwment assign- 

. Ltalked to his suecessor and made the same point ; that I felt, in 
ew coe what I had come to know, that the retention by the Govern- 
ent of this property in the light of all those circumstances, particu- 

ly while the Government was continuing Mr. Halbach in the pri- 
iry responsible position as operator, and while he was serving his 
intry as the expert on dyestuffs for the War Production Board, that 

e deprival of his property under those circumstances was highly 

umoral. I did not see any legal basis upon which it would be sup- 
orted, That is about all I have to say. 

Senator Dirksen. I see Mr. Crowley here, whom I have known for 

long time, when he was identified with the Government, and who 

ves in Chicago. Mr. Crowley, I am glad to see you again. 

Mr. Burns. Mr. Keenan suggested I clarify this point, to make cer- 
‘ain that I was designated as counsel for the General Dyestuff, not by 
Mr. Halbach, whom I didn’t know, but by Mr. Crowley. 

Mr. Townsenp. Who succeeded Mr. Halbach as president of 
Dyestufl ¢ 

Mr. Burns. Louis Johnson, I think. 

Mr. ‘Townsenv. That is correct. And he remained president of 
Dyestuffs how long? 

Mr. Burns. That I can’t tell you, Mr. Townsend. 

Mr. Townsenv. You said Mr. Crowley’s successor. That was Mr. 
Markham ; was it not ¢ 

Mr. Burns. Mr. Markham, yes. 

Senator Dirksen. Mr. Crowley, would you like to testify with 
espect to the legislation that is before us? 


STATEMENT OF LEO T. CROWLEY, FORMERLY ALIEN PROPERTY 
CUSTODIAN, MADISON, WIS. 


Mr. Crowitey. Mr. Chairman. 

a Dirksen. Mr. Crowley, will you state your name for the 
record, and some identification, and then your identity with Govern- 
ment, going back a considerable way, and then how you moved into 
the Office of Alien Property and from there on. 

Mr. Crowitey. My name is Leo T. Crowley. My home is in Madison, 
Wis. I came into Government as the Chairman of the Federal De- 
posit Insurance Corporation. On March 2, 1942, the President, by 
Executive order, appointed me Alien Property Custodian. I stayed 
there until March 1944, when I took over the Board of Economic War- 
fare and Foreign Economic Administration work, and some other 
foreign work having to do with the war. 

First, Senator and members of the committee, I would like to explain 
that my interest in coming down here today is not because Mr. Hal- 
bach is any friend of mine or any of his friends indirectly are friends 
of mine. I was appointed Alien Property Custodian in the Treasury 
and prior to being appointed had vested the General Aniline stock, and 
about that same time they had frozen the personal funds of the Hal- 
bach family. 

Senator Drrxsen. To clarify that, the original alien property opera- 
tion was an agency in the Treasury Department ? 
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Mr. Crowtny. They had the authority under the National Defense 
Act to freeze funds, Senator. The old Alien Property was in the 
Justice Department and it was set up as an independent agency by 
Executive order. 

When we set up our new office and our new organization, we natur- 
ally took over the stock of General Aniline & Film. 

Our lawyers and people in the vesting department felt that as a 
matter of procedure we had the right to take over the stock of the 
fseneral Dye, which included Mr. Halbach’s stock. I felt that it was 
my responsibility, as Alien Property Custodian, that I was the trustee 
for our Government, and that my responsibility was to operate these 
properties as well as I possibly could, and to conserve these assets the 
best I possibly could. 

in the disposition of these assets, if they were to be given back to the 
individuals or whatever they wanted to do, like they did after the 
First World War, I felt that that was a matter for Congress to dete: 
mine. Also, on the question of reaching into the corporate struc- 
tures and taking out any patent or making the patents free and 
things like that, that I felt as a trustee I had no authority to take any 
assets from a corporation; that my job was to conserve them and to 
sell them and dispose of them at the best possible price. 

My associates and myself set up such a procedure. We never sold 
anything except where it was sold by executive bidding and we put all 
the safeguards we possibly could around it. 

During my course as Alien Property Custodian, I got to know Mr. 
Halbach very well. You people that were here during the war know 
there was a lot of emotion, which there always is, duri ing a war, and 
Mr. Halbach was accused of being a cloak for the Germans and being 
anti this and anti that. We had an investigation made of Mr. Hal- 
bach. I think the FBI made one for me. I know the military did. 
And I had Mr. Shaffer make an investigation for me. As Judge 
surns told you, he made an investigation. And we found no evidence 
anywhere, where anyone could cause any criticism to be made against 
Mr. Halbach’s integrity or against his patriotism. 

Yet the man was emotionally upset and at different. times did offer 
to resign, but all the time he was working for us, as he stated to you 
men, he was working down at the War Production Board. If he was 
a good enough citizen to remain there, I felt it would be very, very 
unfair to dismiss him from his executive position with General Dye. 

Senator Dirksen. Will you suspend for just a moment, please? 

(Brief recess. ) 

Senator Dirksen. The committee will resume. 

Mr. Crow.ey. The result was that I retained him in an advisory 
committee which, from the practical standpoint meant that he ran the 
General Dye Corp. and ws also available as a consultant to General 
Aniline. In addition to that, I felt that we could not very well get 
along without the fellow; that it was at a time when you could not go 
out and employ an industrialist, and as long as there was no blemish 
on the man’s character, I retained him in there all the time that I 
was Alien Property Custodian. 

I think he was retained for quite a few years after that. Insofar 
as the vesting of this man’s stock, I think that our organization did 
it in perfectly good will; I think they felt. it was at a time when 
we were going through the procedure of vesting, there was a contract 
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ween General Dye and General Aniline, and we felt there was suf- 
nt tieup there at least for the time being that we would take 
stock. ‘The result is that we took it. 

Chen, if my memory is correct, at different times that we talked 

ut giving back some of these securities that we had vested, we 

re under the impression that we could not do it under our act, and 
| think reports we made to the Congress and to the committees at dif- 
ent times indicated that we had suggested some legislation that 
ght correct some of these things. 
nator Dir«xsen. At that point, Mr. Crowley, that raises a rather 
‘resting question that I had not given attention to before. When 
vesting is made, what is the exact language of the statute with re- 
pect to a return of the property thereof? Colonel, could you en- 
ghten the committee on that? Have you examined that! Is there 
thority ? 

Mr. Townsenp. I have looked it up, but I don’t remember just now, 
Mr. Chairman, what the language of the statute is. I think it has 

en amended since then, but I am not sure. 

Senator Dirksen. So you had reasonable doubt as to whether under 

he statute, having made the vested 

Mr. Townsenpv. Whether we had the authority to divest or not. 
Could I ask a question here? Didn’t we make some suggestions to 

Congress about some amendments in the law ? 

Be Raout Bercer. Your problem arose because the Department 

‘ Justice and the Treasury had taken the position that section 5 (b) 

iperseded the entire Tr: ding With the E unemy Act, and there was 
no power that spoke of the power to return it. It wasn’t until the 
Supreme Court decided the Overseas case that they knew about it. 

Senator Dirksen. For the purpose of the record, let me say that 

swer was made by Mr. Raoul Berger, formerly General Counsel 
for the Office of Alien Property Custodian. 

Mr. Crowiey. So much for background. 

My position always was that if we made a mistake we should 

ave the courage to rectify it. This man all during the war was ter- 
rines ally emotion: lly upset. He was upset because he had been taken 
out of the presence of his own company, his wife was seriously sick 
at the time, and whatever time I would see him I think I would spend 
a good share of it rather assuring him that I thought he was a good 
citizen, and I felt the thing very keenly. 

When I got ready to leave the Alien Property Office, or just prior 
to that, he talked with me about filing his claim for suit. I advised 
him that I thought he would be much better off to wait until the 
emotion of the war was over, and then try to get a case at that time. 
But he decided, I think, to file his claim, or suit, whatever it may be. 

At one time he came to see me and said that there was some com- 
promise offer that was being considered. I told him I did not think 
he was in any frame of mind to pass judgment on a thing like that, 
in his emotional condition; that either he owned the stock or he did 
not own the stock, and I could not understand how anyone could com- 
promise between right and wrong on this thing, and if he owned the 
stock he was entitled to it; if he was a cloak for an enemy, he wasn’t 
entitled to anything; and that if I was in his place, I would wait and 
try my case out in the courts, and I would not try to pass judgment 
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on the matter while the war was on and while he was under this 
terrific emotion. 

Now, insofar as Halbach is concerned, I have come down here my- 
self, of my own volition, because he is one fellow that I met during 
my period with Alien Property that I felt was entitled to have some- 
one say a word in his defense. Consequently, that is the reason why 
Iam here, Senator. That is all I have to say. 

Senator Dirksen. Are there any questions? 

I am going to ask Mr. Berger for a moment to consider this ques- 
tion: Mr. Berger, are you interested in this particular item ? 

Mr. Beraer. No, sir. 

Senator Dirksen. Mr. Keenan, have you anything else to say? 

Mr. Crowley, before you leave, I was going to ask Colonel Town- 
send whether or not he had any questions or observations or com- 
ments on this matter? 

Mr. Townsenpv. No, sir; not at all. 

I might fix a date of one conversation, the conversation you had 
with Mr. Halbach, in which you said to him, as you related a moment 
ago, that you thought it would be better for him to wait and file the 
suit later. Were you Alien Property Custodian at that time? 

Mr. Crowrry. I think I was. I think that was just before I went 
out. 

Mr. Townsenp. I got that impression, too. 

Mr. Crowiry. But when he talked to me about making the settle- 
ment, I was not Alien Property Custodian at that time. 

Mr. Townsenv. When did you leave the office ? 

Mr. Crowrry. Along in March 1944. 

Mr. Townsenp. I have no further questions. 

Mr. Naren. I found that I have those reports of Judge Burns. 

Senator Dirksen. Thank you, Mr. Crowley. 

Judge Burns, is there anything more? 

Mr. Burns. No, sir. 

Mr. Keenan. We have one more witness, Mr. Shaffer, who con- 
ducted the investigation. 

Senator Dirksen. Will you give your full name to the reporter? 


STATEMENT OF EDWARD MAINE SHAFFER, OVEROLD MOTORS, 
INC., FARGO, N. DAK. 


Mr. Suarrer. My full name is Edward Maine Shaffer. 

Senator Dirksen. You reside where ¢ 

Mr. Suarrrr. Fargo, N. Dak. 

Senator Dirxsex. What is your business? 

Mr. Suarrer. J am in the automobile business. 

Senator Dirksen. Were you identified with the Government at any 
time in the past? 

Mr. Suarrer. Yes. In the early years or months of the war, I was 
associated with Mr. Crowley in the Alien Custodian Office. 

Senator Dirksen. What were your duties? 

Mr. Suarrer. I was classified and acted as an investigator and 
examiner. 

Senator Dirksen. And your service was rendered where—in Wash- 
ington or elsewhere? 
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Mr. Suarrer. Washington and to New York, principally, in the 

om of investigation relative to chemicals, and chemical houses. 
nator Dirksen. There is before the committee, Mr. Shaffer, a 
bill, Senate bill 145, Lenoddaced by Senator Langer, on which we have 

id rather considerable testimony this morning, and also this after- 
noon. It would relate to conferring upon an American citizen the 
right to test out a case on its merits in the Federal court, notwithstand 
ng the fact that an earher compromise may have been effectuated, and 
tp provides further than the con upromise could not be pled asa bar to 

»action. That brings mto purview the so-called Halbach case. That 
is ‘al least one of the cases, and there may be others. 

Now, in your own way, you may tell us what you know about this 
matter, and whatever you have to observe that would have a bearing 
upon the bill that is before us. Perhaps I could refresh you by say- 
ng that the testimony of Mr. Keenan and Mr. Crowley, who just 
left the stand, relates to the question of whether or not the stock of 
General Dyestuff Corp., belonging to Mr. Halbach, had been rightly 
or wrongly vested and whether or not there would be some justification 
now for permitting an action in court to test out the case on its merits, 
notwithstanding any earlier compromise. 

Now. did you investigate this General Dyestuff matter ? 

Mr. Suarrer. Yes, sir: at length. 

Senator Dirksen. Did you have an opportunity to observe what 
went on at General pee 4 

Mr. Suarrer. Yes, si 

Senator Dirksen. The seeded of Mr. Halbach, his antecedents and 
background ¢ 

Mr. Suarrer. I did, and my investigation was during the period 
when the Custodian was then the title owner of the stock. 

Senator Dirksen. How long were you engaged in this particular 

vestigation ¢ 

Mr. Suarrer. T will estimate as closely as I know, sir, that it was 
he better part of 5 months directly in New York and in the prepara- 
tion of the reports thereon some 2 or perhaps some 244 months addi- 
tional. 

Senator Dirksen. Were you familiar ear with the allegation 
a was then current to the effect that either General Aniline or Gen- 

| Dyestuff or both may in whole or in part have been a cloak for an 
enemy interest that would justify the vesting of the stock ? 

Mr. Suarrer. Yes, sir. 

Senator Dirksen. Well, now, I think that is about all the refresh 
ment I need to give you on this. You ean tell us what you think has a 
bearing on it. 

Mr. Keenan. Did Mr. Crowley ask you to make the investigation ¢ 

Mr. Suarrer. It was at Mr. Crowley's direct assignment “that I 
went. I might say for technical accuracy that I was responsible to a 
Mr. Joseph King, who at that time was the Chief of the Investiga- 
tion and Research Department, and it was to him that I reported. 

However, it was with Mr. King in the presence of Mr. Crowley that 
I was directly sent to the General Dye Corp., with explicit instruc- 
tions to beware of rumor, and please bring back facts uncolored by 
prejudice or any feeling. It was difficult, as you suggest, sir, because 
there was an open feeling, then, that since the corporation had then 
been seized why should we waste this time to conduct further exami- 
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nation. But the examination was conducted, and I believe it was 
healthy that it was done. At all times we were looking for a fact 
that could be substantiated. I believe that in the report which we 
completed we had documentary and actual bases for listing the facts 
that we did list, or for claiming them to be facts. 

Senator Dirksen. May I ask, were all of your investigations made 
in this country, or did you also investigate abroad ? 

Mr. Suarrer. Mine personally was in this country. There were 
allied reports, that were coming from offices of ours, of men who had 
been sent, let’s say, into Switzerland, into the Philippine Islands 

early, in the—I want to correct that Philippine Islands. We had in- 
formation from people who were familiar with the Philippine Islands, 
but in the Hawaiian Islands. There were ramifications of the dye sale 
business in many lands. We talked to many of those who in any way 
crossed the path of this corporation, and where we felt it would be 
justified to do so. I never did leave the country, sir. To tell the story 
of General Dyestuff is quite lengthy. 

Senator Dirksen. We would like to have it brief and to highlight 
only those important things. 

Mr. Suarrer. I will summarize it. I believe that the United States 
Government made a mistake in vesting the stock of Mr. Halbach. 
I felt so then, and I realize that it must be defended, and I believe 
I can defend it—my statement, that is. 

The business was essentially German. Over a period of years the 
German chemical houses lost their control into just a “do business” 
arrangement by way of patents and by way of former friendships. 
The year 1939 saw the mark of the complete break, in my opinion, 
from the former association by personnel, and I mean Dietrich Smith 
and General Aniline Film & Dyestuff into a completely new and 
wholesome set of owners, namely, Halbach, Swensen, Dr. St. George, 
people of that nature. 

1 believe it was in error to have designated these gentlemen as 
nationals of an alien enemy country and then proceed to seize their 
stock. I still feel that way. 

Senator Dirksen. Is this an opinion or is this judgment? 

Mr. Suarrer. This is an opinion; it is a summarizing of the facts. 
I do not believe I ever wrote that in this report. I was not asked to 
nor did I do so. 

Senator Dirksen. I was going to ask, did you convey that opinion 
to the Alien Property Custodian ? 

Mr. Suarrer. I was not asked for it and it was not conveyed to 
them. I believe between Mr. King and myself there was an informal 
understanding that something was wrong in the seizure by the Gov- 
ernment. 

Mr. Townsenp. Did you submit written reports? 

Mr. Suarrer. Yes, sir. 

Mr. Townsenv. How often did you submit them ; at what. periods of 
time? You say this investigation, I gather, covered 5 months. 

Mr. Suarrer. Yes, sir. 

Mr. Townsenpv. Did you report to Mr, King? 

Mr. Suarrer. Yes, sir. 

Mr. Townsenv. Did you report to him in writing? 

Mr. Suarrer. I did. 
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Mr. Townsenp. You submitted the report how often—every week ? 

Mr. Suarrer. No; it was not a regular thing, sir. My reports were, 

n part, the result of studies of this section or these contracts or these 

ptions, and we wrote them up at that time and reviewed them. 

‘Mr. Townsenp. I assume you reported facts as you found them, and 
then it was for yourself and Mr. King and perhaps others to draw 
conclusions from those facts; is that right? 

Mr. SHarrer. Would you say that again, sir? 

Mr. Townsenv. You reported what you discovered, factually ? 

Mr. Suarrer. Yes, sir. 

Mr. Townsenp. And did you submit conclusions from those re- 
ports, also % 

Mr. Suarrer. No, sir. 

Mr. TownsEenpD. How many reports did you submit in writing alto- 
gether, would you say, offhand?! I am not asking for an accurate 
amount. 

Mr. Suarrer. I am going to clarify what I answered. 

TownseEnD. I realize it has been a long time ago. 

Mr. Searrer. It has been a long time. There were collateral 
events that were of interest to the Alien Property Custodian, events 
about people, events about certain exporting houses, events about 
comer in South America that were on the British and French 

tch blacklist. ‘Those reports of events had something to do 
with the dyestuff. Where did the two organizations fit, if they did 

Those were asked as individual reports. 
Mr. Podinaien: Was the General Dyestuff on any of these black- 


Mr. Suarrer. It never was. 

Mr. Townsenp. And you reported that, too? 

Mr. Suarrer. Yes, sir. As far as reports are concerned, General 
Dyestuff report took a long time to write, a long time to assemble, and 
t took quite a little correcting and proper wording so that we were 
not in any way steering this way or that way. I made only one body 
report. But when I say reports, Senator and Mr. Townsend, it was 
more to clarify what I was doing with my time, where we were work- 
ng, and in what area of the company we were directing our investi- 
gation. 

Mr. Townsenp. I understood you to say a moment ago that you 
were sent in there to make this investigation and report exactly what 
you found. 

Mr. Suarrer. That is exactly right, sir. 

Mr. Townsenp. And you were not sent into the place to get a report 
to justify what Mr. Crowley had done or what anybody else had done, 
but just to report to the office precisely what you discovered ? 

Mr. Suarrer. Yes, sir. 

Mr. Townsenp. I will have those reports looked up. They must 
be in the office somewhere. 

Mr. Naren. I have them right here. 

Senator Dirksen. Have you something else to offer, Mr. Shaffer? 

Mr. Suarrer. I will be glad to be of help to you gentlemen in any 
way that I might be. 

Mr. Naren. Maybe if I let Mr. Shaffer look at these—they are quite 
lengthy. 
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Mr. Townsenv. There is one other question that I might ask. Was 
anybody working with you on this investigation, or were you work- 
ing alone? 

Mr. Suarrer. I had very capable help or codirection of this entire 
investigation in the form of a gentleman named Bledsoe. He is an 
attorney, a Washington-Lee graduate. I believe he is available some- 
where. Edwin Page Bledsoe. 

Mr. Townsenp. But you were in charge of it? 

Mr. Suarrer. That is my understanding. He was a lawyer, | 
am not. 

Mr. Townsenpv. Did you both make reports? 

Mr. Suarrer. He and I both reported and signed the same report 

Mr. Narn. Mr. Shaffer, I think maybe for the record, would yo 
look at that and see if that represents the report to which you refer: 
It is called the Shaffer — parts 1,2, and 3. It is quite a volu 
minous report, a very technical discussion of the integration oi 
General Dyestuff and General Aniline. 

Mr. — \FFER. Is it all right to withdraw it from the case? 

Mr. Narrn. Yes; you may. 

Mr. Townsenp. I am told that Mr. Bledsoe, the witness just referred 
to, is in Government service somewhere, although not now in the Office 
of Alien Property. So if the committee should desire to hear him, | 
imagine he could be found. 

Senator Dirksen. We will find out; explore and see if Mr. Bledsoe 
ean be found. 

Mr. Townsenp. I am not suggesting it. I never heard of him before 

Senator Diiksen. Nor have I. 

Mr. Shaffer, have you examined those sufficiently to identify them 
as the reports that you made? 

Mr. Suarrer. It is not all here, but it is a report, so far as it goes 
that I made. There are interlineations. I beleve there is a finally 
typed copy, but this is the work I did, sir; yes. 

Senator Dirksen. And those reports were addressed to whom or 
filed with whom ? 

Mr. Suarrer. They were filed with my chief, Mr. Joseph King. 

Mr. Natry. The reason I asked you to look at those was to more 
or less get you back on the track and establish the fact that you did 
know and were qualified by reason of having made a comprehensive 
report of this organization, to make the statement which you were 
beginning < make there, when we got into a discussion as to what type 
of report. I did not mean that you should examine those in detail 
and say whether they were actually what you wrote or not. But, gen- 

erally speaking, you prepared a report which was quite comprehensive 
and upon whie h you would be able to draw an opinion even though you 
were not asked at that time to give an opinion to your superiors, 
because you had reported facts. 

Mr. Townsenp. Did you testify in the legal proceedings, Mr. 
Shaffer, that is, the one involving this General Dyestuff stock ? 

Mr. Suarrer. I have never testified personally. I was asked at 
one point to give an affidavit. That was done under the direction of 
my own attorney, when questions were submitted to me. I believe it 
was for an action that was taken in a New Jersey court. I am not 
certain but I believe that is right. 

Mr. Townsenpb. To whom did you give that affidavit? 
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Vas ' Mr. Suarrer. The affidavit was made by me and mailed to the law 
rk m of Mr. Howard Courtland. 
‘Townsenb. He is here today. 
cur ; Vir. Suarrer. Yes, I saw him. I said a minute ago that this was not 
} plete. I overlooked the fact of the third filing here. That makes 
me mplete. There are one hundred and seventy-some pages, or one 


lred and sixty-some. 
senator Dirksen. Mr. Shaffer, it would hardly be necessary to en- 
er the record, I suppose, with a lot of testimony from the re- 
(s, because if you identify those as your reports, then the report 
iself is the best available evidence because they were made at the 
when you were engaged in the work, which 1s a good many years 


\ir. Sari That is right, sir. 
Senator Diavaties I want to get back on the track because this hear- 
s with reference to a bill that is before us—namely, S. 145 intro- 
luced by Senator Langer—which proposes an ame »ndment to the Trad- 
» With the Enemy Act, to permit an action on the merits of the case, 
though a compromise had been effectuated in the case. That 





er inally developed into a very considerable discussion as to the rightful 
Ice r wrongful vesting of the stock of General Dyestuffs Corp. So you 
| vive us your opinion that you thought it was an unjustified vesting # 
\Ir. Suarver. I do, sir, for all stockholders. 
$0 Senator Dirksen. I know of no further proceeding that we need to 
ve, unless somebody has some questions. 
r Colonel Townsend, have you further questions ? 
Mr. Keenan. Mr. Chairman, we have asked Mr. Shaffer to come 


1 ere from North Dakota. Ina way, all we can do in a proceeding of 
; type is to bring forth evidence before this committee to show 
PS, e believe an injustice has been done that can be corrected only by 


ly ill of this type. But at the same time, we have never had a difli- 
lty in court. The circumstances have not worked out so that the 
01 » has ever been heard on its merits. Here is the man who made 


investigation for a period of 4 or 5 months, on this case alone, as 
| understand it, for the Alien Property Custodian. I don’t believe I 


re ive any standing which would permit me to ask any questions, but 

id | would like to have him employ a few minutes of his time now to 

ve say whether or not he served in his investigation to find if there was 

re iny evidence, if he could find any evidence, that this stock was 

Ne owned or controlled by anyone else other than Mr. Halbach or his 
ramily. 


Senator Dirksen. I would see no objection to his answering that 
re iestion. 
u Mir. Suarrer. I would be glad to, sir. If we agree that 8 months 
a long time to diligently chase down a fact that is pointed against, 
ud find no evidence that that is at all a fact, then I can say this: 


Probably five-eighths of that time was spent in eliminating the rumor 

that was placed in our way saying these stockholders are not bona 
t tide stockholders. Each one was investigated, sir; each one is described 
f uthe report. The stock either had to be controlled by a foreign enemy 
t ational, or it was held outright by the then stockowners at the time 


of vesting. 
Neither during the purchase of the stock, which I think we can 
show was done from personal cash, from mortgaged moneys, from 
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savings, banks, as in the case of some of the minor stockholders, from 
notes and borrowings in the case of some of the larger stockholders, 
which were repaid from their owners, can we challenge the purchase 
moneys, nor can we anywhere along the line find where there was a 
devious holding by anyone of the stockholders at the time of vesting. 
I am going to include Dr. Walter Duesberg in that, even though his 
purposes were more challenging and he was personally associated with 
the brother who was affiliated as a director of the I.G. Nowhere, sir, 
was there an evidence of underhandedness, of deviousness, in all of 
the investigation that I made. All doors were opened to us, every 
single one; whether we were considered welcome or not there was 
not ever an attempt to say “No; you don’t learn this.” 

But after learning, sir, there was never any justification for con- 
tinuing the belief that Mr. Halbach or Mr. Bonnar Swenson were or 
are eligible to the then vesting laws or even the vesting laws as they 
became amended. 

Mr. Keenan. Might I ask whether you found any evasiveness in 
your investigation from these stockholders that you went to or in- 
quired about ? 

Mr. Suarer. I would like to be very decisive about that. There 
was no evasiveness of any kind, sir. There never was. I don’t be- 
lieve that my purpose was particularly welcomed when I walked in 
there, but I received nothing but courtesy and actual help. 

Mr. Keenan. And fuil cooperation from them ? 

Mr. Suarrer. That is right, sir. 

Mr. Krenan, I don’t think I should attempt to interrogate this 
witness, Mr. Chairman. 

Senator Dirxsen. No; I think the witness has identified himself 
with the matter that is before the committee, and I try to be very 
certain not to ever let it appear that we are conducting a judicial 
proceeding here because the testimony and the evidence certainly 
would be available to any court, and any person could be subpenaed for 
the purpose of testifying on the issue that was involved, that was pre- 
sented this morning. 

So in every case we want to maintain this, and the legislative char- 
acter of the proceeding. But you have told us your identity with it, 
the fact that you investigated the matter, that you had developed an 
opinion, that opinion has been expressed, and unless there is further 
comment, Mr. Shaffer, we thank you. I would ask you one other 
question: What is your present business in Fargo, N. Dak.? 

Mr. Sarrer. If I may leave this with you, I am associated with a 

Cadillac-Oldsmobile agency, the Overold Motors, of which I am vice 
preside and sales manager in Fargo, N. Dak. 

Senator Dexsex. How long were you in Government altogether ! 

Mr. Suarrer. Alien P roperty Custodian, perhaps 24 months sir. I 
came into that by way of the National Bank Examination Office. It 
was through Mr. J. F. T. O’Connor that I was given a position as an 
assistant national bank examiner and as a very young man. When 
the war started I was asked to help out in this matter, stayed on until 
I entered the Navy, and that was the last thing I did, ‘to make this re- 
port, and to assist in the defense of the Government’s position with 
relation to Dr. Duesberg’s stock. Once the Justice Department had 
prepared that defense, which Mr. Bledsoe and I assisted the Justice 
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epartment people in, we were given our thanks and I had an oppor- 
tul Lity to enter the Navy, and I did, sir. 

Senator Dirksen. Th: ink you, sir. 

Mr. Townsenb. Mr. Chairman, I would like to make a suggestion 
re about these records. I think probably 90 percent of this material 


extraneous. 

Senator Dirksen. I presume so. 

Mr. Townsenp. I don’t imagine the committee would want to go to 
the expense of incorporating it into the record. But I would like to 
make the suggestion that the material be marked for identification, 
ind that either staff, the staff of the committee or I, if I have an op 
portunity to look it over, be allowed to extract material and perhaps 
put it in the record. 

Senator Dirksen. Suppose we identify it for the record. We will 

ake first an assignment to the committee staff to go through it and 
the n they can submit it to you. 

Mr. Townsenv. For example, I see here a history of the contract 
between I, G. Farben and General Dyestuff and they might be very 
interesting to the committee. 

Senator Drrxsen. That is correct. So whatever material in the 
reports has a bearing on the instant matter can be rather compressed, 
I think, and inserted into the record. 

(The report referred follows in full :) 


[Confidential] 


OFFICE OF ALIEN PRopERTY CUSTODIAN, WASHINGTON, DIVISION OF INVESTIGATION 
AND RESEARCH 


Report oF EXAMINER 
File, No. D 28- -345. 
Date: May 8, 1948. 
Examiners: B. Maine Shafer, Edwin P. Bledsoe. 
Subject: General Dyestuff Corporation, 435 Hudson Street, New York, N. Y. 


INTRODUCTION 


The Alien Property Custodian by Vesting Order No. 33 dated June 30, 1942, 
vested all stock of General Dyestuff Corporation as owned by “Nationals of a For- 
eign Country, * * *”1 Pursuant to the Vesting Order, all stockholders 
surrendered their stock to the Federal Reserve Bank of New York, as directed, 
with a protesting letter from each, which in pertinent part said: 

“I respectfully advise that I am in no sense a national of a foreign country ; 

hat the vesting of said stock under said Vesting Order No. 33 is unjustifiable, is 
based upon a mistake of the basic facts and is unlawful, and that it violates and 
- judices the rights of the undersigned, and that such action is prohibited by 
the 5th Amendment of the Constitution of the United States. Consequently, I 
rotest said Vesting Order No. 33, a demand for delivery of the stock and any 
action now or hereafter taken pursuart thereto. 

“While protesting, and insisting upon my legal rights, I am unwilling to act or 
refrain from acting in such way as to interfere with the War effort * * * 
Consequently, it is my desire to cooperate with the Alien Property Custodian to 
the extent that I may properly do so without prejudicing my rights * * *.”2 

The supplemental investigation of General Dyestuff Corporation has been 
undertaken with a view toward the precise determination of the company’s ac- 
tivities, ownership and control, This report on General Dyestuff Corporation is 
being submitted as an audit of fact as it pertained to the Corporation on July 5, 


————E 


1 Vesting Order No. 88 (APC). 
2 APC-General Dyestuff Corporation file D 28-345 (hereinafter designated APC-GDC 
file) Identical letters filed by each surrendering stockholder. 
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1942, one day prior to the Vesting Order presented by the Alien Property Custo- 
dian to all stockholders. 

The essential interests of the Alien Property Custodian in General Dyestuff 
Corporation are: 

(1) The nature and the substance of its relationship with I. G. Faben and 
General Aniline and Film Corporation ; 

(2) The effect and purpose of exclusive sales contracts between General Dye- 
stuff Corporation and General Aniline & Film, and General Dyestuff Corporation 
and I. G. Farben: 

(8) An analysis of various restrictions upon the holders of General Dyestuff 
Corporation stock, and 

(4) The delineation of the activities, both personal and commercial, of the 
executive personnel of General Dyestuff Corporation during the period of its 
existence to the date of vesting. 

The Dye Industry; Its Development and Importance 

sefore discussing the factors which involved General Dyestuff Corporation in 
the action taken by the Alien Property Custodian it is thought advisable to pro- 
vide a brief sketch of the dye industry, and in order to give fair under- 
standing of the Dyestuff industry it is necessary to sketch briefly features 
of its development and importance. Dyes not only provide color for many ma- 
terials, but continuous dye research also produces countless new developments 
in the pharmaceutical and medical fields. The dye manufacture in all major 
dye producing countries must be regarded as a key industry. 

In the first world war it was recognized that the lack of an American dye 
industry had seriously hampered effective prosecution of the war.’ Expert 
testimony taken at the end of the war revealed the tremendous importance of 
the dye industry in supplying the necessary material for collateral industries, 
notably drugs, canning materials, photographic materials, chemical) warfare 
materials, and high explosives. 

in 1920, Dr. Marston Taylor Bogert, President of the American Chemical 
Society and a member of the War Industry Board in the last war, stated, “I 
have no hestitation whatever in saying that a well-developed synthetic dyestuff 
industry is absolutely necessary for the security of our country”. 

“To the advancement and security of * * industry and civilization, there is 
no more potent factor than a well developed dye industry. The dye industry is 
the basic industry of all; and it was the necessity for these dyes which was 
responsible for all kinds of developments, not only in applied science but in 
pure science itself.” * 

The evolution of dyes and the story of the position of producing countries 
provides an interesting history. 

In the absence of manufactured dyestuffs natural colors served as the bases for 
dye purposes until the middle of the 19th Century . 

Although Germany later was recognized as the seat of the science of organic 
chemistry, it was the Englishman W. H. Perkin who, in 1856, evolved the first 
aniline dye (generally regarded as any synthetic organic dye) as a result of his 
research to determine a synthesis for quinine.’ 

The manufacture of dyes as an industry was begun in England by Perkin in 
1857. In 1859 dye manufacture was introduced in France.’ 

Legal handicaps in England and France in the form of stringent patent laws 
prevented the development of the industry by stifling competition in dyestuff 
manufacture in those countries.” Another obstacle to the growth of the industry 
in England was the reluctance of the English Government to subsidize-research.” 





® Since July 13, 1942, the Corporation has been managed by Colonel Louis A. Johnson, as 
President, Matthew Hickey, as Senior Vice President, and a Board of Directors originally 
composed of five members and increased to eight members in a reorganization meeting 
held March 19438. The Board includes the president and senior vice president and all 
members serve with the approval of the Alien Property Custodian. 

* The Condensed Chemical Dictionary, 3d Ed, Rheinhold Publishing Corp., p. 260. 

* Hearings Before The Committee on Finance, U. 8. Sen., 66th Cong., 2d Sess. on H. R. 
8078, December 1919 and January 1920, (Read generally.) 

>The? p. 88—Testimony of Dr. Marston Taylor Bogert of Columbia University. 

. vie 

* The German Dyestuff Industry, Dept. of Commerce, Misc. Series—No. 126, by Thos. M. 
Delehanty, 1924, p. 3; also J. N. Matthews Application of Dyestuffs, Published by J. Wiley 
& Sons, Inc., pp. 11 & 12. 

* Thid 

1” Thid 

“ GAF, Associated Companies, Treasury Dept., April 1948, by Lawrence Linville, p. 4; 
see also Sir Philip Dawson's German Industry Revised, p. 145, 
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In 1869 an exodus to German of German chemists trained in the English dye- 
stuff industry stimulated the organization and growth of dye manufacture in 
Germany. ‘Fo modest German factories''were transferred the benéfits of the 
experience acquired in the English factories.” 

A friendly paternalistic government received the new industry and from that 
date forward Germany was destined to become and remain oné of the greatest dye 
producing countries in the world. 

The German progress in dye manufacture can be impressively illustrated by 
the figures rendered at the Exposition Universelle in 1878 which rated Germany 
produced dyes to be six times greater in value than the dyes produced in England 
and more than twice the value of all other important dye-producing countries 
combined (England, France, and Switzerland) .” 

Contemporaneously with the establishment of the German dyestuffs factories, dye 
manufacturing concerns were developed in Switzerland. 

Although the Swiss manufacture of dye was approximately one-eighth that of 
the Germany produced dye total, competition of Switzerland was the only factor 
which Germany had to consider in the absorption of the dye-consuming trade of 
the world. 

For a few years, between 1879 and 1883, nine small plants manufacturing dye in 
\merica, the intermediates for which were imported from Europe, operated 
under a high protective tariff, but in 1883 the specific tariff was removed and 
the growth of the American industry was suddenly checked.“ Thereafter the 
American dyestuff consumption was imported from Burope and United States 
became one of the leading customers of the German dyestuff factories. 

The U. 8S. Department of Commerce, appraising the German Dyestuff Industry, 
acknowledged that from 1883 until the first world war, 

* * * “The German dye manufacturer had clear sailing and steadily absorbed 
the dye-consuming trade of the world. The established industries of England and 
France, largely handicapped as they were by lack of government recognition as to 
the value of the industry, could offer but slight resistance.” ” 

H. A. Metz, an American agent for one of the largest German dye houses and who 
was later to become President of GDC, forcefully summarized the point by saying 
‘{in 1913-14] Germany had the world by the throat, absolutely.” * Five rather 
small assembling plants comprised the entire American dye manufacturing 
industry in 1914. In the opening of that year, nine-tenths of the dyes used in 
the United States was supplied by German houses.” 

The pre-first-war production of dyestuffs in England provided only 20 percent 
of the total English consumption of dyes and a large part of that was mere 

oupling of intermediates made in Germany.” In Italy, prior to the first world 
war, the country was entirely dependent upon Germany for its dye requirements.” 

Although the Freneh played a large part in the development of the coal-tar dye 
industry, its early successes were interrupted by the Franco-Prussian Wars in 
1870-71. In later years German dye manufacturers established branch plants in 
France to get around the country’s patent laws, but these were little more than 
assembling plants where intermediate products imported from Germany were 
combined to make finished dyestuffs.” 

In spite of the established French dye plants, France imported about 90 per- 
cent of her dyestuff needs in the pre-world-war years.” 

With the start of hostilities in 1914, Germany was exporting approximately 
four-fifths of her total dyestuffs production and controlled 88 percent of the 
world consumption. The abrupt cessation of the German supplies caused a 


— Dyestuff Industry, p. 4, op. cft. 

nd, 

4 Thid. 

15 Thid. 

_“ Senate Hearings Before a Subcommittee of the Committee on the Judiciary, U. 8. Sen., 
67th Cone, 2d Sess., 1922, p. 894. 
Ded Mitohen Folmer, Report of APC, December 22, 1919—Document No, 486, Senate 
ocuments, Vol. &, p. 38. 

* The British Dyestuff Industry, U. 8, Dept. of Commerce, Trade Information Bulletin— 
231 by F. BE. Breithut, May 19, sere =a 
_ 1° The Italian Dyestuff Industry, U. 8. Tr of Commerce, Trade Information Bulletin 
y F. B. Breithut & J. Allen Palmer, May 26, 1924. See Introduction by Julius Klein, 
Director, Bureau of Foreign & Domestic Commerce. 

©The French Dyestuff Industry, U, 8S. Department of Commerce Trade Information 
Bulletin 253, _ 4, 1924, by Frank G. Gorin, pp. 1, 2, and 3. 

"Ibid. Introduction by Julius Klein, Director, Bureau of Foreign and Domestic 
Commerce, 

= German Dyestuff Industry, op. cit., p. 57. 
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wartime famine in dyes and led to the ambition of the United States, England, 
France and Italy to become independent of former monopoly supply. An indica- 
tion of the success attained by these countries may be realized when it is cen- 
sidered that in 1924 England was supplying 80 percent of her consumption ; 
France, Italy and Japan, 40 to 50 percent, and the United States 9344 percent; 
Switzerland also had increased her manufacturing capacity.” 

After the war, Germany was able to recover most of its prewar market for 
dyes in China, India and some of its Japanese trade. Great Britain, however, 
sank to minor importance as a German dye consumer. 

The most interesting case is that of the United States. Our dye imports from 
Germany dwindled from a record of 14,000 tons in 1913 to 142 and 206 tons in 
1921 and 1922, respectively.” 

Germany's dyestuff industry was dealt a severe blow at the Treaty of Ver- 
sailles and this, with the development of protective tariffs, licenses, and other reg- 
ulatory restrictions promulgated to develop the dye industry in competitor coun- 
tries, broke Germany’s absolute control of the world dyestuff trade. The loss of 
its controlling position sponsored a keen desire on the part of the German dye 
industries, which were then organized into a cartel, to consummate agreements 
with the industries of competitor countries to buy out the interests of major 
factors, or start factories in the competing countries.” 

The German dye cartel was successful in acquiring an interest in the dye 
industry in competing countries such as France, England, Switzerland, and 
the United States. As a general trend, however, the German dye trade has 
been affected by the progressive industrialization of the world and the suc- 
cessful growth of its competitors (see infra “Operations of the German Cartel’). 

By 1938, Germany had practically lost such important export markets as 
the United States, Russia, and Japan. It had suffered a downward trend of 
dye exports as a consequence of the worldwide industrial progress in dye 
manufacture.” Partial success in delaying the expansion of the French, Swiss, 
and British trade, by means of an International Cartel, was achieved by the 
German dye manufacturers.” 

The United States Department of Commerce wrote in 1938: 

“The participation of the United States in world trade in synthetic dyes 
is profoundly affected in certain world areas by the European dye cartel, estab- 
lished first in 1927 as a French-German sales agreement and later expanded 
to include Switzerland as a Franco-German-Nwiss dye-production control and 
price-maintenance agreement. The cartel of today includes, in addition, Italy, 
Spain, Great Britain, and Poland’’.* 

At the outbreak of the present war, Germany still held first place in dye 
production but of its total output only about one-third to one-half was exported.” 
In spite of its reduction from its former commanding position, Germany was 
credited with supplying 56 percent of the total international trade in dye products 
until September 1939.” 

When the United States went to war with Germany, December 11, 1941, the 
majority of American dyestuff needs were being domestically manufactured. 
Some high quality, high priced dyes were being imported from Germany and 
certain intermediates were received from that source. Manufacturing firms, 
such as General Aniline and Film Corporation, Allied Chemical Company, 
E. I. du Pont, Ciba Pharmaceutical Products Corporation, American Cyanamid 
Corporation and Cincinnati Chemical Company had been primarily responsible 
for the transformation of this country’s position from one of complete de- 
pendence on foreign exports to the position at the present time in which we 


* Ibid; see also The British Chemical Trade in 1928, U. S. Department of Commerce 
Trade Information Bulletin 621; The French Dyestuff Industry, op, cit. The British Dye 
stuff Industry, op. cit. The Italian Dyestuff Industry, op. cit. 

* The German Coal-Tar Chemical Industry, U. S. Department of Commerce Trade Infor 
mation Bulletin 141, September 3, 1923, by F. E. Breithut, p. 9. 

= German Dyestuff Industry, op. cit., p. 58. 

* Synthetic Organic Chemicals—U. S. Department of Commerce, Trade Bulletin No. 1— 
Series 189. prepared by the Bureau of Foreign & Domestic Commerce; Alexander B. Dye, 
Director, September 1938, p. 72. 

27 Tbid., p. 73. 

* Ibid., p. 3. 

* Chemical Developments Abroad, 1939-—-U. S. Department of Commerce, prepared by 
a gl Foreign & Domestic Commerce ; James W. Young, Director, p. 7. 
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have production facilities to supply all of our domestic needs, military and 
civilian, and may greatly increase our export figures.” 


the Operations of the German Cartel and its Influence in the American Dye 
industry. 

Since the great German dye cartel, now known as I. G. Farbenindustries A. E., 
was challenged by the Alien Property Custodian in the last war as the bene- 
ficial owner of certain dye sales companies in the United States and has again 
been designated as the beneficial owner of one of America’s largest dye and film 
companies,” it is only proper to contemplate its make-up, review some of its 
features of development and prepare the groundwork to understand what rela- 
tions General Dyestuff Corporation maintained with members of the cartel. 

“The German Dye Cartel” was formed in 1904 by three German concerns en- 
gaged in the manufacture and sale of dyes and chemicals, namely, The Badische 
Anilin-und Soda-Fabrik, Ludwigshafen (hereinafter referred to as Badische), 
Farbenfabriken vorm. Friedr. Bayer & Co., Leverkusen (hereinafter referred 
to as German Bayer), and Aktiengesellschaft fur Anilin Fabrikation, Berlin 
(hereinafter referred to as Berlin). 

In this association each party bound itself to divide benefits and interchange 
know-how in the manufacture of chemicals and dyes but each remained inde- 
pendent to make its own contracts and conduct its own business.” 

In 1908 a similar association of smaller German concerns was effected be- 
tween Kalle & Co., of Biebrich, Farbwerke vorm. Meister Lucius & Bruning, at 
Hoechst (hereinafter referred to as Hoechst), and Leopold Cassella & Co., of 
Frankfurt. 

The U. S. Department of Commerce wrote (in 1924) in its review of the 
German dye industry : 

“The relations and operations of the parties in this agreement in the larger 
group Were so satisfactory that the smaller group sought amalgamation.” ™ 

In 1916, by reason of the war and common interests, the two groups were 
amalgamated and enlarged by the admission of Chemische Fabriken vorm. 
Weiler-ter-Meer at Uerdingen, and Chemische Fabrik Griesheim-Elektron, Frank- 
furt. In this agreement members acted independently and maintained separate 
organizations but pooled their raw-material resources, standardized operations, 
and allocated profits without disrupting the autonomy of the member concerns, 
The designation given the eight-member concerns was known to the trade as 
the Erweiterte Interessen-Gemeinschaft or “I. G.”" (The 1916 
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See memorandum of Interview with Dr. Arnold H. Lippert, Director of Dye & Textile 
Branch of the War Production Board and Chairman of the Dyestuff Industry Manufac- 
turers Advisory Committee, March 9, 1943. (Report will be found in GDC file folder 
marked Dr. A. H. Lippert.) 

Notre.—The figures compiled by F. B. Hillhouse, Chemical Unit of the Bureau of Foreign and Domestic 
mmmerce (copies in GDC “History of Dye Industry” file) give meaning to the progress of United States 
manufacturer. The value of United States produced dyes for selected years is illustrative 
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Value 

1914 . $6, 600, 000 
1919 » ‘ os . “ 63 400, 000 
1925 84, 300 000 
1929 111, 400 000 
1932 71, 300 000 
1937 122, 200, 000 
1941 






168, 300, 000 
The value and pound measure of United States produced dyes in export for selected years is as follows 
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18, 225, 835 


“= General Aniline & Film Corporation ; see APC Vesting Order No. 5. 
"™ The German Dye Industry, op. cit., p. 5. 
* Ibid. 

“ Translated liberally “Enlarged Community of Interest.” Note: For the full participa- 


tion arrangement under the “I. G.” agreement of 1916-17, see p. 6 of German Dyestuff 
Industry, op. cit. 
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Gemeinschaft or “I. G.” should not be confused with the I. G. Farbenindustrie, 
organized in 1925 and also frequently referred to as the LG. It should be 
understood, however, that all members of the 1916 “I. G.,” with three other 
German firms, became participants in the 1925 consolidation forming I. G. Farben, 
i. e., the 1916 I. G. was a predecessor to I. G. Farben.) The I. G. purchased a 
chemical plant in England prior to the last war ™ and members of the I. G. op- 
erated six branch plants in France.” 

At the beginning of the First World War, the “big six” of the German dye 
industry, namely, Germany Bayer, Berlin, Kalle, Badische, Hoechst, and Cassella, 
employed sales agencies for their dyestuffs in the United States. Each sales 
agency bore the name of one of the “big six.” 

The Alien Property Custodian, in reviewing his services in the last war, states 
that he took over the Bayer Company of New York, Berlin Anilin Works Co., of 
New York, and Kalle & Co., of New York, because of admitted German owner- 
ship, and, after investigation, had determined that the recorded stock ownership 
of the Badische Co., of New York, Farbwerke Hoechst Co., of New York, and 
Leopold Cassella Co., of New York, was nongenuine and that each of the latter 
three companies was actually owned by “its German progenitor.” ” 

In the foregoing pages it will be recognized that Germany lost its absolute 
hold on the dye trade of the world in the first war and that her former customers 
became competitor producers. The German struggle to reacquire its former 
market was beset by the French occupation of the Ruhr and general economic 
restrictions imposed upon defeated Germany.” 

In order to regain the proportions of the trade to which it felt it was entitled, 
the I. G. directed its efforts to start factories or to buy into factories in competing 
countries. In 1924 the cartel had manifested itself in France, Spain, Italy, Eng- 
land, Czechoslovakia, and Russia.“ Except for such restriction as imposed by 
the American tariff, the American market was also accessible to the German 
dye cartel.” 

Following the first world war, the principal German dye manufacturers had 
reacquired sales representatives for their dyes in the United States. The first 
postwar appearance of the German dye cartel as a participant in an American 
dyestuff concern began in 1924 when the Grasselli Chemical Co., of Ohio, which 
had purchased dye plants and patents seized by the Alien Property Custodian in 
the last war from German Bayer, agreed with German Bayer to establish the 
Grasselli Dyestuff Corporation with stock participation running 51 percent to 
Grasselli Chemical and 49 percent to German Bayer. At the time of the forma- 
tion of Grasselli Dyestuff, Grasselli Chemical had learned that its ability to 
manufacture and market dyes was inexpert. The stated purpose of the agree- 
ment between Grasselli Chemical and German Bayer in forming Grasselli Dye- 
stuff, was that Grasselli Chemical desired to obtain the benefit, experience, skill, 
and knowledge of German Bayer in order to develop its dyestuff manufacture 
and market more rapidly.” 

The new company, Grasselli Dyestuff Corporation, did not prosper under its 
coowners, Grasselli Chemical and German Bayer, and on July 31, 1925, these 
two companies, “mutually desirous of increasing the manufacturing output of 
Grasselli Dyestuff and of amplifying the number of dyestuff products manufac- 
tured by Grasselli Dyestuff and of developing and improving the methods and 
processes,” “ admitted the other members of the Interessen-Gemeinschaft to 
participate in 45 percent of the ownership of Grasselli Dyestuff Corporation, the 
remainder being held by Grasselli Chemical of Ohio and H. A. Metz. Grasselli 
Dyestuff acquired the exclusive sales agency for the sales of the dye products of 
all of its participating owners and received the right to manufacture under their 
processes.” Grasselli Dyestuff was later to become a consolidation participant 


* The Mersey Chemical Works, London (seized by the British Public Trustee in the last 
war and sold). 

* The French Dyestuff Industry, op. cit., p. 2. 

* A. Mitchell Palmer APC Report 1919, op. cit., p. 39. 

* Tbid.. pp. 32-40. See infra for action by APC last war. 

4 German Dyestuff Industry, pp. 54—55, op. cit. 

“ Tbid., p. 58. 

# Ibid., pp. 58 and 61. 

“ Hearings Before the Committee on Patents, U. .. Senate, 77th Cong., 2d sess., on 
S$. 2303 and S. 2491, part 5, May 13 and 16, 1942. 2146, Basic A ment between 
Grasselli Chemical, German ' Bayer, and Grasselli Dyestuft July 17, 1924. Citation of 
Senate Hearings of May 1942 hereinafter referred to as Patent Hearings. 

“ Patent Hearings, p. 2187, op. cit., July 31, 1925 Agreement. 

* Patent Hearings, p. 2187, op. cit., July 31, 1925 Agreement. 
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in the formation of GDC; and, through a succession of years and changes in 
corporate name and structure Grasselli Dye has become the GAW Division of 
General Aniline & Film Corporation. (For further detail on Grasselli Dye, 
see History of Consolidating Companies, infra, p. 23). 

On December 2, 1925, eight German manufacturers, the German Bayer and 
Hoechst, all of whom had participated in the ewnership of Grasselli Dyestuff 
Corporation, consolidated into the I. G. Farbenindustrie Aktiengesellschaft. It 
was at this point that the former members of the “Community of Interest,” or 
1916 I. G., gave up their independent identities to become divisions of the Farben 
organization, 

The development of I. G. Farben’s broad activities in the chemical field is not 
for treatment here. The German dye cartel, which was incorporated: with the 
establishment of I. G. Farben, sold its dye products in America through the GDC 
with which it concluded an exclusive ‘sales contract. on January 1, 1926. GDO 
continued as exclusive dye sales representative of I. G. Farben until 1936. From 
1936 on, GDC maintained its arrangement for dye purchases from I. G. Farben 
n a nonexclusive basis. 

The relationship of GDC to I. G. Farben and to the General Aniline & Film 
Corporation of New York, 97 percent of whose stock has been determined to: have 
been beneficially owned by I. G. Farben, is an element leading to the vesting of 
the GDC capital stock. The facts of the GDC relationship to Farben and Gen- 
eral Aniline & Film are separately pertinent and will be detailed throughout 
later pages of this report. 


II, GENERAL DYESTUFF CORPORATION 


General Dyestuff Corporation (hereinafter referred to as GDC or as the 
Corporation) is a corporation organized under the laws of the State of New 
York on March 28, 1925.“ It was organized by Herman A. Metz and was 
authorized to issue 6,000 shares of capital stock, no par value.” For the purpose 
of incorporation three shares of capital stock were issued, said shares being held 
by Metz or his nominees. On December 16, 1925, the Certificate of Incorporation 
was amended to provide for a total authorized issue of captial stock in the amount 
of 10,000 shares of the par value of $100 each.“ Each share bears equal voting 
privilege. 

The incorporation of GDC coincided with the agreement dated March 8, 1925,” 
between the Grasselli Chemical Company, Ohio, U. S. A. (hereinafter referred 
to as Grasselli Chemical); German Bayer; Grasselli-Dyestuff Corporation, 
Delaware, U. 8. A. (hereinafter referred to as Grasselli Dyestuff) ; and Hoechst 
which contemplated, among other things, the creation of a new corporation to 
take over the sale of certain products of the German Bayer Company and the 
sale of certain products manufactured by the Grasselli Dyestuff Corporation.” 

The purpose of the March 8, 1925, agreement, by its terms, was to promote and 
develop the dyestuff industry in the United States, to manufacture such products 
as could be manufactured in the U. S., and to purchase and sell other products 
in instances where such purchase and sale could be to a greater advantage than 
the manufacture thereof. Subsequent negotiations and agreements provided for 
additional participants, both German and American, and provided for the dis- 
tribution of the interest in the new sales company on the following basis : German 
Bayer, a one-sixth interest ; Grasselli Chemical, a one-sixth interest ; H. A. Metz, 
a one-third interest; and Kuttroff Pickhardt and Co., Inc., a one-third interest.” 
The General Dyestuff Corporation subsequently was selected as the sales com- 
pany. 





“ Photostatic copy of Certificate of Incorporation of General Dyestuff Corporation, GDC 
= Conperee Organization. Original in vault of GDC. 

7 ri¢ 

*“ Photostatic copy of certificate of change of capital stock without par value to stock 
with par value and of increase of amount of capital stock of General Dyestuff Corporation, 
GDC file re corporate organization. 

” Certificate of Incorporation of GDC, op. cit. 

° Memorandum of agreement between Grasselli Chemical Company (Farbenbriken vorm, 
Friedr. Bayer and Company), Grasselli Dyestuff Corporation (Barbwerke vorm, Meister 
Lucins aad Bruning), Patent Hearings, p. 2169, op. cit. 

a. 

* Supplemental Agreement between the Grasselli Chemical Corporation and Farben- 
briken vorm. Friedr, Bayer and Company, Grasselli Dyestuff Corporation, and Farbwerke 
vorm Meister, Lucius, and Bruning, Patent Hearings, p. 2185, op. cit. 

Letter dated July 31, 1925, to Grasselli Chemical Company from C. V. Wienberg (rep- 
resenting the German manufacturers) and letter dated Jnly 31, 1925, te German Bayer 
and Hoechst from Grasselli Chemical Corporation, Patent Hearings, p. 2229, 2230, op. cit. 
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There are two divergent stories concerning the basic purposes of the formation 
of General Dyestuff Corporation. The first, which is furnished by the manage- 
ment of the company is as follows: ™ 

During the years 1924 and 1925, it was a common rumor among the chemical 
manufacturing and sales fraternity. that there was to be a combination of Ger- 
man chemical manufacturers, which, if consolidated, would leave various U. S. 
sales firms without a principal, since these firms were committed to the exclusive 
sale of the products of the individual German chemical manufacturers about to 
merge. Faced with this crisis it was agreed that there should be a merger or 
consolidation of various of these sales firms in the U. S. and it was agreed that 
H. A. Metz and Co. (which included Central Dyestuffs and Chemical Company), 
Kuttroff, Pickhardt and Co., and Grasselli Dyestuff Corporation would each sub- 
scribe to one-third of the capital stock of a new company to be formed and that 
no employee of the three merged firms would be discharged. General Dyestuff 
Corporation was, therefore, incorported June 1, 1925 [sic], and thereafter the 
three merged firms turned their inventories into this new corporation at a value 
of $200,000 each, making a total of $600,000, and the excess inventory was paid 
for as sold. 

The second theory of the underlying purpose concerning the formation of 
General Dyestuff Corporation is advanced by the Treasury Department™ and 
sharply contradicts the “independent protection” motive described above. 

The alternate statement of purpose would recognize that the Hoechst, Badische 
and Bayer organizations, contemplating a consolidation with other German chem- 
ical firms into what is now known as the I. G. Farbenindustries Actiengesellschaft 
(variously shortened to Farben, I. G. Farben and I. G.) had sponsored and 
directed a similar merger of the U. S. agents of each, thereby consolidating in 
a single sales concern the sales of dyestuffs to be imported from the new I. G. 
Farben. 

The selection of either theory requires a review of the position occupied by 
each of the three American firms contributing personnel and assets to GDC and 
a review of the details of the consolidation of these companies into GDC. 


A. History of the Consolidating Companies 


The General Dyestuff Corporation, formally incorporated by H. A. Metz, re- 
ceived its inventories, operating capital, exclusive contracts, and personnel from 
three American firms, namely: H. A. Metz and Co., Inc., Kuttroff, Pickhardt and 
Co., Inc., and Grasselli Dyestuff Corporation. 

1. H. A. Metz & Co., Inc. (and Associated Companies) —H. A. Metz and Co., 
Inc., a corporation organized under the laws of the State of New York in 1913 to 
manufacture and sell dyestuffs, was owned principally by Herman A. Metz. Metz, 
a United States citizen and former congressional representative from the State 
of New York, was both a manufacturer and a consumer of dyestuffs. He was 
born in New York City, October 19, 1867," and died in 1934. He summarized 
his activities before a Senate Committee in 1922 in the following statement :” 

I am a consumer of dyestuffs in textile plants, and I run a dye plant of my 
own to prepare cloth for the manufacture of leather goods [Continental Color 
and Chemical Company—Central Dyestuff and Chemical]. I manufactured col- 
ors before the war in a small way, and in a very much larger way since the war. 
I was one of the so-called big six agents [Hoechst]. My corporation represented 
one of the big six; I did that for years. It was a profitable business and my 
organization is still complete. 

The participation of Metz in business ventures which eventually led to diffi- 
culties with the Alien Property Custodian in 1918 began in 1896 with his associa- 
tion with Victor Koechl & Co., a corporation organized under the laws of the State 
of West Virginia, the stock of which was owned individually by Mr. Victor 
Koechl.” The firm of Victor Koechl & Co. was the sales agent in the United States 
for dyestuffs and pharmaceutical products of the German firm, Hoechst. 





% Application No. NY—201484—GDC to Secretary of the Treasury June 24, 194__, photo- 
static copy in APC file re Misc. Exhibits. 

** See Final Investigative Report re General Dyestuff Corporation, prepared by Robert 
M. Weston, Richard C. Sehwartz, et al., GDC file no. 3: see also Treasury Report, General 
Aniline Film Corporation, Associated Companies, volume 2. 

** Biographical directory of the American Congress, House document 783, 69th Congress. 

*? Hearings before the Committee on Finances, U. 8. Senate, 66th Congress, 2nd session, 
December—January 1920, B: 282. 

* Investigation file no. 3399, old APC-—file. 
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Metz held the office of treasurer in Victor Koech] & Co. and had an interest in 
the profits of the business.” In 1900 Mr. Metz and Mr. Koech! became involved in 
certain business differences. Metz thereupon organized the Consolidated Color 
and Chemical Co. and when Mr. Koechl found that most of his employees intended 
to go with Metz and the new corporation, Koechl retired from business and sold 
Metz all of his stock in Victor Koechl & Co. for $300,000.° 

In 1902 a contract was entered into between Herman A. Metz, Victor Koech! & 
Co., H. A. Metz and Co. (a corporate to be formed at a later date), Consolidated 
Color and Chemical Company, and Hoechst, whereby Hvechst acquired a stock 
interest in the three American firms.” Pursuant to the 1902 contract H. A. Metz 
and Co. became the selling agent in the United States for dyes and pharmaceuti- 
eal products of Hoechst. 

The German firm subsequently acquired additional capital stock of H. A. Metz 
and Co. and, in 1912, was the legal and beneficial owner of 1990 shares out of a 
total of 2,000 shares of the capital stock of H. A. Metz and Co. In 1912 the name 
H. A. Metz and Co. was changed to Farbwerke-Hoechst Company of New York.” 

In 1913 certain antitrust suits were initiated against the Farbwerke-Hoechst 
Company of New York, Hoechst and other German firms and their American 
representatives.“ Mr. Metz, at this time a member of the United States Congress, 
settled the suit against Farbwerke Hoechst & Co. of New York and German 
Hoechst. He thereafter negotiated with the German firm for the purchase of the 
1,990 shares of capital stock which it held in the New York firm. 

The danger of future anti-trust suits was the primary basis of the Metz re- 
quest to Hoechst that the stock be sold to him. After considerable negotiations 
the 1,990 shares of capital stock of Farbwerke-Hoechst Co. of New York were 
transferred by Hoechst to Metz in consideration for his personal note for 
$597,000, the stock being pledged as collateral and deposited with the Royal 
Bank of Canada, Montreal.” 

Soon thereafter Herman A. Metz organized the H. A. Metz & Co. Inc., the 
capital stock of which was held by Metz and his business associates, all citizens 
of the United States.® 

In 1917 Metz incorporated H. A. Metz Laboratories Ine., a corporation in- 
corporated under the laws of the State of New York for the purpose of engaging 
in the pharmaceutical business. All of the capital stock of H. A. Metz Labora- 
tories Inc. was likewise held by H. A. Metz and his business associates.” 

After the entry of the United States into World War I and on or about Novem- 
ber 9, 1918, the Alien Property Custodian served notice of seizure upon Mr. Metz 
for the 1,990 shares of the capital stock of Farbwerke-Hoechst Company of New 
York as being beneficially owned by German Hoechst.” Mr. Metz instituted 
suit for the return of the capital stock of Farbwerke-Hoechst Co. of New York, 
in the U. S. Court for the Southern District of New York which, on December 2, 
1921 was decided in favor of Herman A. Metz.“ The stock was, therefore, 
returned to Herman A. Metz. 

On or about the same date as the Demand upon Farbwerke-Hoechst Co. of 
New York (November 9, 1918), the Alien Property Custodian also caused to 
be served upon H. A. Metz a notice to the effect that the Alien Proper Custodian 
had determined that all of the issued and outstanding shares of capital stock 
of H. A. Metz & Co. Inc. and H. A. Metz Laboratories Inc. were held for and 
on behalf of German-Hoechst.” At the time of service of these notices no in- 
vestigation of H. A. Metz & Co., Inc., and H. A. Metz Laboratories, Inc., had been 
made. The certificates representing the entire capital stock of these two cor- 
porations were, by agreement with the Alien Property Custodian, placed in 
escrow with John J. Fitzgerald, pending the completion of an investigation by 
the Alien Property Custodian. Pursant to such investigation it was reported to 
Alien Property Custodian that: ” 


® Metz v. Garvin, Alien Property Custodian, U. S. District Court for the Southern Dis- 
trict of New York, June 2, 1921, Exhibit 20, GAF file. 

. tawentigation file No. 3399, APC file World War I. 
* Ibid. 

® Tbid. 

® Metz v. Garvin, op. cit. 

* Metz v. Garvin, op. cit. 

® Tbid. 

* Investigative file No. 3399, op. cit. 

* Tbid. 

® Metz v. Garvin, op. cit. 

® Investigation file No, 2300, op eit. 

7” Ibid. 
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A further examination has been made of Mr. Metz’s personal check books 
the H. A. Metz Color account, the H, A. Metz Laboratory Inc. and H, A. Metz and 
Company Inc. From an accounting point of view there is nothing to indicate 
that the H. A. Metz Color account, the H, A. Metz Laboratory Inc: and, H. A. 
Metz & Co. Inc. are in any way owned by the Farbwerke vorm Meister, Lucius 
and Bruning of Hoechst A/MAIN, Germany, or by the Farbwerke-Hoeehst Com- 
pany of New York. 

However, on or about September 25, 1919, the Alien Property Custodian 
served a notice of demand upon Mr. Metz to the effect that the certificates 
representing the capital stock of H. A. Metz & Co., Inc,, and H. A. Metz Labora- 
tories, Inc., should be cancelled on the books of the companies and that new 
certificates be issued in the name of the Alien Property Custodian. Mr. Metz 
obtained from the United States District Court a preliminary injunction re- 
straining this action pending final determination of his suit for the return of 
the capital stock of Farbwerke-Hoechst and Co. of New York.” 

Upon the determination by the court that the Farbwerke-Heechst & Co. 
capital stock was = ned by Metz, the Alien Peapasty Custodian dropped the 
demand against H. A. Metz & Co., Inc,, and H. A. Metz Laboratories, Inc., and 
on September 14, een. the demand_ was roa and cancelled.” 

In the post-war years H. A. Metz & Co., Inc., continued the Hoechst importa- 
tion contract and the right to manufacture in the United States under the 
Hoechst process. These rights were eventually conveyed to GDC on July 1, 1925. 

2. Kuttroff, Pickhardt & Co., Inc. (and Associated Companies) .—Kuttroff, 
Pickhardt & Co., Inc., incorporated on or about October 23, 1917, under the laws 
of the State of New York, was principally owned and managed by Adolph Kuttroff 
and Carl Pickhardt, both United States citizens.” 

Adolph Kuttroff, Carl Pickhardt, and their chief employees were also the 
record Owners of the Badische Co., of New York, the predecessor of Kuttroff, 
Pickhardt & Co., Inc.“ Both firms were engaged in importing and selling chem- 
icals. They had their inception in a partnership formed in 1871 by Adolph 
Kuttroff and William Pickhardt. The partnership had the exclusive right to 
import dyes manufactured by A. Poire, Paris, France, but also purchased dyes 
from other manufacturers, one of which was the German firm of Badische.” 

In 1878 the partnership was extended to include the German Badische, who 
advanced $50,000 to the partnership at that time.” In 1900 the partnership was 
incorporated under the name of Kuttroff, Pickhardt & Co." The $50,000 which 
had been advanced by the German Badische to the partnership was repaid at this 
time.” Adolph Kuttroff and William Pickhardt owned substantially all of the 
stock of Kuttroff, Pickhardt & Co.” The new corporation became the exclusive 
sales agent in the United States for products of the German Badische. Busi- 
ness was conducted in this manner until 1906, at which time the Continental Color 
& Chemical Co. was incorporated to take over the business of Kuttroff, Pickhardt 
& Co., which was thereafter dissolved. 

In addition to the exclusive sales agreement with the German Badische 
which had been acquired from Kuttroff, Pickhardt & Co., the Continental 
Color & Chemical also became the sales agent of German Bayer. The Continental 
Color & Chemical Co. remained in business for only 1 year due to disputes within 
the company involving the sale of the products of Badische and German Bayer.” 

In 1907 the Badische & Co., of New York, was organized by Adolph Kuttroff 
and Carl Pickhardt (who had succeeded his brother William Pickhardt) to 
carry on the exclusive sales agency with German Badische. Practically all of 
the stock of Badische & Co., of New York, was held by Messrs. Kutroff and 
Pickhardt with the exception of a few shares held by some employees.” A new 
exclusive sales agreement was negotiated with the German Badische. Badische 
& Co., of New York, agreed not to sell products of the competitors of the German 


™ Claim 9306, APC file World War I. 

™ Cony of letter dated Sentember 14. 1925, to H. A. Metz & Co., Inc., from’ H: W. Har- 
wood. Division of Trusts, APC. claim 9306 on. cit. 

™ Investigation file No. 4013 re Kuttroff, Pickhardt & e- APC file, World War I. 

= pontine Management file re Badische Co. of N. Y., APC file, World War I. 

 Thid. 

7 Thid. 

 Thid. 

™ Thid. 

In The Matter of The Investigation of Pere? ¢ Pickhardt, December 80, 1918, Cor- 
porati n Management file re Radische Co. of Y., op. cit. 

®% War Trade Intelligence Memorandum, April 9, 1918, Investigation file No. 4013, op. cit. 
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Badische. The relationship between the two companies was very close and 
continued until the outbreak of war in 1917 between the United States and 
Germaby. 

After the entrance of the United States into the war the Badische & Co., of 
New York, was unable to secure merchandise and although not officially dis- 
solved became, in fact, inactive and was superseded by the new firm of Kuttroff, 
Pickhardt & Co., Ine. 

On March 17, 1919, the Custodian demanded the entire outstanding stock of the 
Badische Co. of New York, and also $112,000 cash and $440,000 in Liberty Bonds, 
determined to be held by Kuttroff, Pickhardt & Co., Inc., for Badische Co. of New 
York. 

Pursuant to separate suits instituted in the District Court of the United States 
for the Southern District of New York (Badische Co. of New York, Adolph 
Kuttroff and Carl Pickhardt, complainants, v. Howard Sutherland, as Alien 
Property Custodian, and Frank White, as Treasurer of the United States) the 
complainants sued for return of property seized by the Alien Property Custodian. 
Pursuant to decrees of October 20, 1926, and December 15, 1926, the Alien Prop- 
erty Custodian returned principal and interest to Badische Co. of New York and 
its owners. The court in its decision of the aforementioned case, held that the 
complainants were at all times citizens of the United States within the purview 
of the Trading With the Enemy Act.” 

The statements in the record concerning the personalities, Adolf Kuttroff and 
Carl Pickhardt, appear controversial. President Warren G. Harding, in a letter 
dated November 21, 1921, addressed to the Solicitor for the Alien Property 
Custodian, stated: ™ 

“T have had my attention brought to the claim of Messrs. Adolf Kuttroff and 
Carl Pickhardt for $440,500 Liberty Bonds, seized by the Alien Property Cus- 
todian March 19, 1919. 

* + * * * - * 

“I would like to have this property restored to its proper American owners at 
the earliest possible day.” 

President Harding died without approving the Opinion of Disallowance of the 
Kuttroff and Pickhardt claims forwarded to him by the Attorney General in 
November or December 1921." President Coolidge, on April 1, 1924, disallowed 
the claims. This action by President Coolidge precipitated the litigation which 
resulted in the restoration of the property to Adolf Kuttroff and Carl Pickhardt. 

Kuttroff, Pickardt & Co., Inc., beginning its business in 1917, was not disturbed 
by the Alien Property Custodian, although an investigation of its affairs was 
made. The investigative report, dated February 27, 1919, concluded: ™ 

“Insofar as Kuttroff, Pickhardt & Co., Inc., is concerned the entire capital 
seems to have been subscribed and paid in by Adolf Kuttroff and others, Ameri- 
can citizens, since, October 7, 1917, and the company has traded only in American 
goods, except as I shall presently explain. Stock of this company should not, 
therefore, be demanded.” 

Kuttroff, Pickhardt & Co., Inc., in postwar years succeeded the Badische Co. of 
New York in exclusively receiving the dyes from German Badische. At the 
time of the consolidation forming General Dyestuff Corporation, Kuttroff, Pick- 
hardt & Co., Inec,, possessed an extensive sales organization with offices in New 
York, Boston, Philadelphia, Chicago, and Providence. This organization, cash, 
and the exclusive Badische contract were turned into General Dyestuff Corpora- 
tion when Kuttroff, Pickhardt & Co., Inc., entered the Corporation on December 
31, 1925. 

8. Grasselli Dyestuff Corp.—Grasselli Dyestuff Corporation, was, in part, 
established from a plant, equipment, and patents seized by the Alien Property 
Custodian in the last war. The vested stock of Bayer & Co. of New York and 
Synthetie Patents Co. was sold by the Custodian at public auction to the Sterling 
Products Co., a West Virginia corporation dealing in proprietary medicines. 
Sterling had previously agreed, with Alien Property Custodian’s approval, to 
dispose of the Bayer dye plant and patents to Grasselli Chemical Co., an Ohio 
heavy-chemieal manufacturer. Mr. Palmer wrote concerning Sterling and 


® Tbid. 
® Old APC Trust 734, Claims 5935-38, incl., from National Archives re Badische Co. of 
New York and Kuttroff and Pickhardt Co., Exhibit D—6, Audit of the Office of APC, pre- 
pared by GAO in 1926. 
ost, APC Claim 5935, National Archives, Badische Co. v. Thomas W. Miller et al. 
hid. 
Exhibit D-6, Audit of Old APC by GAO, 1926, op. cit. 
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Grasselli Chemical that “both purchasing companies appear, on careful investi- 
gation, to be thoroughly American.” ” 

On May 12, 1924, Grasselli Chemical Co. and German Bayer agreed to form 
a new company (Grasselli Dyestuff Corporation) to promote and develop the dye 
industry in the United States, to manufacture dyes and intermediates, and to 
purchase and sell products where same could be done to the greater advantage 
of Grasselli Dye than its own manufacture thereof.” The stock of the new com- 
pany was arranged to be held 51 percent by Grasselli Chemical and 49 percent 
by German Bayer, with an equal dividend distribution to each. By a further 
agreement dated June 17, 1924, Grasselli Chemical transferred to the new com- 
pany all of its property in Albany, New York, and its land and plant at Grasselli, 
New Jersey, known as the West Works. Grasselli Chemical also turned over to 
the new company its entire dyestuff staff, its dye plant, offices, and laboratories 
(included among which were the assets purchased from Sterling Products).® 

German Bayer contributed the exclusive rights of manufacture, importation, 
and sale in the U. 8. of any and all of its then current or future products, exclu- 
sive benefits of all of its research and technical know-how, and an assignment 
to Grasselli Dyestuff of all present or future American patents and trade-marks 
referring to the manufacture of products designated by schedule.” 


B. Preceding Reorganization and Final Consolidation of Companies into GDC 


The formation of GDC took place during the same period in which other agree- 
ments were being concluded between certain American manufacturing and sell- 
ing firms and certain German chemical houses. The I. G. Farbenindustrie was 
incorporated December 2, 1925, to consolidate members of the Interessen Gemein- 
schaft. Throughout the year 1925 several dye manufacturing and selling com- 
panies in the United States were shifting their framework and remolding their 
corporate structures, 

A review of the details of remodeling the American enterprises and some indi- 
eation of the motivating influences are necessary in the present consideration 
of GDC. 

The impetus to the formation of GDC and the consolidation of various sales 
organizations into the Corporation are closely allied with the development of 
#rasselli Dyestuff Corporation. A series of agreements in sequence designed 
to clear the way for formation of the new sales company and extend Grasselli 
Dyestuff Corporation as manufacturing company were accomplished. The basic 
agreements leading to the inception of GDC are the original and supplemental 
agreements, each dated March 38, 1925, between Grasselli Chemical Corporation, 
German Bayer, Grasselli Dyestuff Corporation, and Hoechst. In the origina) 
agreement,” for cash and certain exclusive rights relative to the manufacture 
of dyestuffs under Hoechst processes, Hoechst was to be permitted to acquire 
a 30-percent interest in Grasselli Dyestuff from its co-owners, Grasselli Chemical 
Company and the German Bayer. 

Since Hoechst already was obligated to H. A. Metz for the certain exclusive 
rights of manufacture under Hoechst processes being assigned to Grasselli Dye- 
stuff, it was necessary to consider Metz in the transaction. In anticipation that 
Metz was willing to surrender this manufacturing right which he exercised in 
two of his companies, the supplemental agreement of March 3, 1925, provided that 
the proposed 30-percent interest of Hoechst in Grasselli Dyestuff should be issued 
instead, 20 percent to Metz and 10 percent to Hoechst.” 

On April 15, 1925, H. A. Metz agreed with Grasselli Dyestuff Corporation to 
discontinue manufacture of dyestuffs and intermediates in his two companies, 
the Consolidated Color & Chemical Company and the Central Dyestuff & Chemi- 
eal Company.“ In consideration for the cessation of manufacture, Metz received 
eash and the right to sell the products of Grasselli Dyestuff on the same terms 
as were to be granted to a contemplated new sales corporation. The H. A. 
Metz & Co., Inc.’s position as exclusive American importer of certain products 
manufactured by Hoechst remained undisturbed. 

The agreements of March 3, 1925, were canceled and superseded by an agree- 
ment dated July 31, 1925, in which Metz’s 20 percent interest in Grasselli Dye- 


* A. Mitchell Palmer, APC Report, 1919, op. cit., p. 48. 

*® Patent Hearings, p. 2140 et seq., op, cit. 

® Thid. 

© Thid. 

* Memorandum of agreement, dated March 3, 1925, op. cit., Patent Hearings, p. 2169. 

“Supplemental agreement, dated March 3, 1925, op. cit., Patent Hearings, p. 2185. 

® Memorandum of agreement between Grasselli Dyestuff Corporation, Cons lidated Color 
& Chemical Co., Central Dyestuff & Chemical Co., H. A. Metz & Co., Inc., and Herman A. 
Metz, copy dated April 15, 1925, GDC Contract file. 





a SRS A ni es: a NAS 


Sete Den So 





er 


to 


AMENDMENTS TO THE TRADING WITH THE ENEMY ACT 357 


stuff was retained, In addition, eight German chemical firms, collectively termed 
‘The Manufacturers,” brought into Grasselli Dyestuff, inter alia, the exclusive 
rights to manufacture under their processes. In return for these rights “The 
Manufacturers” were granted pro rata participation with Hoechst in the 10 per- 
cent of Grasselli Dyestuffs originally proposed for Hoechst alone.” 

The July 31, 1925, agreement may be termed the final agreement crystalizing 
the line-up in Grasselli Dyestuff Corporation. It served as the basic contract of 
operations between Grasselli Dyestuff and its successors and I. G. Farben. 

In an allonge to the agreement of July 31, 1925, C. V. Weinberg, Chairman of 
the Committee of German “Manufacturers,” wrote the Grasselli Chemical Com- 
pany as follows:” 

“The manufacturers confirm their assurances to you that they have decided to 
give the sole right to import their manufacturers designated as ‘said products’ 
to one company in the United States of America. 

“It is contemplated that this company will be the General Dyestuff Corporation 
of New York and that you are to become a stockholder of and participant in the 
management of this corporation, on the terms to be agreed upon. 

It is also contemplated that this arrangement will be effectuated not later 
than October 1, 1925.” 

This letter was attested by Grasselli Chemical Company, German Bayer 
and Hoechst. 

Pursuant to one of the provisions of the July 31, 1925, contract, Grasselli 
Dyestuff conveyed certain of its rights and assets to a “new corporation” (not 
the new sales company), among which was all of the merchandise which it had 
acquired or manufactured. The new corporation was organized as Perma, 
Incorporated, under the laws of the State of New York on September 29, 1925. 
In exchange for the assets transferred to it, Perma issued its entire outstanding 
stock to Grasselli Dyestuff Corporation. One day later, September 30, 1925, 
Perma conveyed to GDC “certain dyestuffs in quantities as of October 1, now 
physically in ware houses and offices of Grasselli Dyestuff Corporation.” ” 

The inventory was conveyed to GDC by Perma at a purchase price calculated 
on a combination of replacement value and the GDC selling price less 15 per- 
cent.” GDC agreed to remit the purchase price, $100,000, October 10, 1925, and 
the balance in three equal installments payable on November 1, December 1, 
and December 31, 1925." 

On November 30, 1925, 1,000 shares of GDC stock, having a par value of $100 
per share, were issued in the name of Dr. Roger N. Wallach of Grasselli Dyestuff. 
On December 31, 1925, the date on which GDC completed its payment for the 
Grasselli Dyestuffs inventory, 1,000 shares of GDC stock were issued in the 
name of Rudolph Hutz of Grasselli Dyestuff Corporation. In effect, what had 
happened was the conversion of $200,000 of inventory into a like amount of GDC 
capital stock. 

Herman A. Metz, whose name was used interchangeably with that of his com- 
pany, H. A. Metz & Co., Inc., on July 1, 1925, conveyed to GDC the following 
assets and outstanding exclusive contracts.” 

(1) The sole and exclusive right to purchase the dyestuff products manufac- 
tured by Hoechst in Germany for resale in America, subject to reversion to Metz 
in the event of insolvency, bankruptcy, liquidation, or dissolution of the com- 
pany. 

(2) The sole and exclusive right (subject to existing agreements with Grasselli 
Dyestuff Corporation to purchase and sell in the United States dyestuff products 


The signatories to the final agreemnt dated July 31, 1925 (located p. 22.1, Patent 
Hearings, op. cit.), included Grasselli Chemical C mpany, by (sgd.) Fisher, Vive Pres’t; 
Grasselli Dyestuff Corporation, by (sgd.) E. W. Furst, (sgd.) R. Hutz. Secy.: Herman A. 
Metz; Farbenfabriken vorm., (sgd.) Bayer Co., (sgd.) R. Mann, (sgd.) Doemer ; Farbwerke 
vorm., Meister, Lucius & Bruning, (sgd.) Weidlich, (s¢d.) Greif: Leopold Cassella & Co., 
3.m. b. H., (sgd.) C. V. Weinberg ; Chemische Fabrik Griesheim-Elektron, (sgd.) Haefliger, 
(sgd.) Otto Aktiengesellschaft fiir Anilin-Fabrikation, (sgd.) Dr. Fester, (sed.) ppa. 
Wagner; Kalle & Co., Aktiengesellschaft, (sgd.) Lissman, (sgd.) ppa. Hirsch; Chemische 
Fabriken vorm., Weiler ter Meer, (sgd.) Coenen, (sgd.) ppa. Cramer; Anilinfabrik Carl 
Jaeger G. m. b. H., (sgd.) Carl; Farbwerke Muehlheim vorm., A. Leonhardt & Co., (sgd.) A. 
Scholderer; Wuelfing, Dahl & Co., Atkiengesellschaft, (sgd.) Voigt, (sgd.) ppa. Rohs. 
On December 1, 1925, Badische of Germany was added to this group. 

® Patent Hearings, op. cit., pp. 2229-2239. 

* Photostatic copy of contract dated September 30, 1925, between Perma, Incorporated, 
and GDC, GDC file re Contracts. 

* Ibid. 

* GDC file #6, Exhibit re Opening Entries. 

* GDC Board of Directors Minutes, meeting held June 25, 1925; GDC file #6, Exhibit 
re Opening Entries 
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now manufactured by the Consolidated Color and Chemical Company and the 
Central Dyestuff and Chemical Company. 

(3) Merchandise and inventories in the hands of H. A. Metz and Company, 
Inc. 

(4) The right to purchase and sell products manufactured now or hereafter 
by Grasselli Dyestuff Corporation to the extent the same is granted by Grasselli 
Dyestuff Corporation to H, A. Metz & Co., Inc. 

In return for the above-mentioned property interests conveyed by Metz to 
GDC, Metz and his associate in H. A. Metz & Co., Inc., B. A. Ludwig, received 
%,000 shares of the capital stock of GDC representing an investment of approxi- 
mately $200,000.’ 

Kuttroff, Pickhardt & Co., Inc., was the last of the three consolidating com- 
panies to bring assets and personnel into GDC. Documentary evidence of the 
details regarding Kuttroff, Pickhardt & Co., Inc., in the consolidation is slight. 
The opening entries in the Journal of GDC indicate that on January 4, 1928, 
former stockholders in Kuttroff, Pickhardt & Co., Inc., namely, Adolph Kuttroff, 
Car! Pickhardt, E. K. Halbach, and August Lendle, contributed cash in the total 
amount of $200,000 in exchange for 2,000 shares of capital stock of GDC—a price 
of $100 per share.’ E. K. Halbach, the only living member of the latter group, 
has stated to your examiners that to the best of his recollection the organization 
of Kuttroff, Pickhardt & Co., Inc., was consolidated into GDC on or about Janu- 
ary 1, 1926, and contributed cash, the exclusive Badische contract, and a large 
sales organization with offices in New York, Boston, Philadelphia, Chicago, and 
Providence.’ 

Two theories presented at the outset of this section raised the question: 

“Was General Dyestuff Corporation independently organized to forestall loss of 
business by one or several of the consolidation firms; or, was it incorporated 
pursuant to a plan conceived and effected by the German Manufacturers who 
later became I. G. Farben?” 

The forming of General Dyestuff Corporation was not a unilateral plan, i. e., 
the American sales agent of the German dyestuff houses did not independently 
meet and found GDC. The German dye houses on the other hand did not cause 
the organization of GDC without due consideration to the. position and inde- 
pendent interests held by each consolidating company. The contracts and data 
concerning the founding of GDC indicate a willingness on the part of the 
American sales agents and the German principals to found a company which 
would serve the mutual needs of each. 


C. Type of Enterprise 


As of June 29, 1942, the corporation was authorized to issue 100,000 shares of 
common stock at $100 par value per share.*. The entire outstanding issue * aggre- 
gated 8,956 shares, of which 278 shares were held in the treasury of the corpora- 
tion ; 8,678 shares, the net aggregate of shares outstanding to individuals or their 
trustees, were the subject of Vesting Order No. 33. 

General Dyestuff Corporation is qualified to do business in the States of New 
York, Massachusetts, Rhode Island, Pennsylvania, North Carolina, Illinois, 
Oregon, and California.* The head offices of the corporation are located at 435 
Hudson Street, New York, New York. It maintains branch offices in the fol- 
lowing cities ; 


? Minutes of Meeting of Board of Directors held June 25, 1925, GDC file in minutes of 
meeting of Board of Directors and stockholders. 

* Photostatie copy, Transcript of opening entries in GDC Journal, GDC File #6. 

* Statement of E. K. Halbach to APC Examiners E. M. Shafer and E. P. Bledsoe.. The 
transfer of the Badische exclusive sales contract from Kuttroff, Pickhardt & Co., Inc., to 
aoe ac Weeees by al etter dated October 14, 1925, from Badisch to GDC, see file “Mise. 
exhibits re GDC.” 

‘Certificate of Incorporation appended to Minutes of Stockholders Meetings GDC, in- 
spected by Fxamiuer BE. M. Shafer in the offices of Corporation (copy in APC file). 
e node stock records of Corporation; see also GDC File #I re ownership and 
ontrol o° GNC, 
sons TFBE-1 Affidavit filed July 16, 1941, by Ernest K. Halbach, President of GDC- 

“ ie. 
(b) Report to APC, September 2, 1942, A. T. Wingender, Treasurer of GDC-APC file. 
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1 Figures compiled by Examiner from records of corporation. 


The Branches of General Dyestuff Corporation, which perform as sales offices 
of the parent company in New York, are strategically placed near the textile, 
leather, paint, and other dye-consuming centers in the United States, and are 
established geographically in all sectors of the nation. 

At the present time, the Charlotte, North Carolina Branch, in the heart of the 
textile manufacturing district, exceeds the New York Sales Department in dye- 
stuffs sold. 

The Corporation has no branches or subsidiaries located outside the United 
States, 

In conducting its export business, General Dyestuff Corporation utilizes exclu- 
sive consignees or makes shipments to prior approved importers in the country 
of destination." 

General Dyestuff Corporation has one wholly owned subsidiary, General Land 
and Improvement Company, a corporation organized in July 1938 in the State of 
New York. The subsidiary is engaged solely in the real-estate business, owning 
and leasing lands and buildings in the States of Massachusetts, New Jersey, and 
North Carolina. The General Land and Improvement Company leases offices and 
warehouse facilities to General Dyestuff Corporation Branches in Charlotte, 
North Carolina, and Boston and holds two parcels of real estate, one in Shore- 
haven, Connecticut (improved), and another in Bergenfield, New Jersey (unim- 
proved). 

The Corporation owns 49.6 per cent of the Verona Chemical Company, No. 
Newark, New Jersey, manufacturers of photographic chemicals, fur dyes, aromatic 
chemicals, and dyestuff intermediates. 


D. Nature of Business 

General Dyestuff Corporation sells dyestuffs and related chemicals and per- 
forms the technical detail and sales service necessary in the successful marketing 
of its products. 

The Corporation does not manufacture any of the products it sells. It pur- 
chases for resale the products of others. Its supply in 1938, a representative 
year, was purchased from: 


Pereent 
I. G. Farbenindustrie, A. G. Germany.._-_..----_- 21-4 17. 46 
General Aniline Works, a Division of General Aniline & Film Corporation_. 72.74 
Other. Domestic Suppliersuoiii0212- elu ue veeeue le .) 9.80 

100 


* Throughout the _ October 1939 through May 1942, the exporting of GDC products 
was conducted by the firm Fezandie & Sperrle, 205 Fulton Street, New York City. (See 
infra-GDC Entrance into Export Business. ) 

‘Examination of Verona Chemical Company for APC conducted by Edwin P. Bledsoe 
Report in APC File. 
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The Corporation is organized internally into the following departments: 

Sales Department 

Technical Department 

Export Department 

Domestic Shipping 

Warehousing 

Financial Department 
Elaborate descriptions of activities have been prepared by the managers of each 
department of General Dyestuff Corporation and may be located in the Alien 
Property Custodian’s files. Closest cooperation between the Sales and Technical 
Departments is essential in order to adapt the organization to the needs of the 
trade it serves. The Technical Department maintains a laboratory staffed by 
trained personnel in its main offices and each of its branches, with the exception 
of the Pacific Coast. Salesmen specialized in individual trades endeavor to 
combine their sales ability and technical training to recommend the proper dye- 
stuff for the class of work required. 

The principal trades to which General Dyestuff Corporation sells are grouped 
in the following classifications: Leather, Paper, Lakes (paints, varnish, enamel, 
ete.), Wood Stains, Wool, Cotton, Silk, Hosiery, Hats, Printers (this applies to 
all textile printing), Dealers, Sundries (this includes all miscellaneous trades not 
otherwise classified ). 

The Corporation ranks third by volume and second by value in sales of dye- 
stuffs in the United States. GDC is responsible for the sales of approximately 
15 percent, by volume, of the total national consumption of dyestuffs. It was 
among the first to concentrate its plans with a view toward providing for defense 
and wartime needs (military and essential civilian dyes). With Du Pont, GDC 
supplies 91 per cent of the dyes used by the military alone. The Corporation's 
participation in the total military dye supply is 43 per cent.” (Neither the 
Government nor the military purchases an appreciable quantity of dyes directly. 
The term “military dyes” or “essential civilian dyes,” as defined by the War 
Production Board, means those dyes which are used in the fabrication of war 
equipment such as uniforms, camouflage materials, paints, and other military 
and essential civilian equipment classed in one of the above twelve groups). The 
Corporation has direct Government war orders for lend-lease dyes." Recurrent 
orders from the Chemical Warfare Unit supplement the record of General 
Dyestuff Corporation’s service in fulfilling military needs. 

The product Igepon, a detergent in powder and liquid form (one of the non- 
dyestuff products granted to GDC for bulk sale), is being and has been sold to 
the Army and Navy as a substitute for soaps of high fatty acid content. The 
anticipation of further shortage in commercial soaps imples an expanded market 
for the General Dyestuff Corporation detergent. 

The greater proportion of the Corporation’s business is done in the United 
States. It made sales to customers in England, Dutch East Indies, India, Can- 
ada, and Cuba, and for the period October 1939 through May of 1942, some of its 
merchandise (aggregating three and one-half million dollars) was sold in the 
United States for resale to South America, Mexico, Australia, and other coun- 
tries. The latter export business was conducted by one of the oldest dyestuff 
jobbers in New York City, Fezandie & Sperrle, a New York corporation, whose 
president, Oscar E. Sperrle, agreed in September 1939 with Ernest K. Halbach, 
President of General Dyestuff Corporation, to sell General Dyestuffs products in 
the export market.” A summary of the General Dyestuff Corporation-Fezandie 
& Sperrle export relationship is separately pertinent and has been detailed in a 
later section of this report. 

1. Plants and Equipment.—Both the building and the personnel of the main 
office combine to reflect an appearance of efficiency. General Dyestuff Corpora- 
tion (New York office) leases a nine-story building of recent construction (1936) 
from the Corporation of the Trinity Church. The building was designed for the 
use of General Dyestuff Corporation and is tenanted by it under a long-term 
lease arranged to run for twenty-one years from October 1936 at an annual rental 
of $99,800 plus all taxes (approximately $39,000 per annum) and insurance.” 


ae from records of WPB by Dr. A. H. Lippert, Interview of March 9, 1948, op. cit 
pid, 

™ Confirmed by the Procurement Division, U. 8S. Treasury, Miss Churchill's desk. 

” The Custodian has been advised of the functions and procedures of the firm Fezandie & 
Sperrle in a report rendered by Kenneth Stahl of the New York (APC) Division of Investi- 
gation and Research. 

% APC file GDC “I—Real Bstate’’—tfull description of properties given. 
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One-half of one floor is rented by General Dyestuff Corporation to the Produc- 
tion Department of General Aniline Works Division of General Aniline and Film 
Corporation. The co-tenancy with General Dyestuff Corporation allows maxi- 
mum correlation between General Dyestuff Corporation and General Aniline 
Works, whose entire dye output is sold by General Dyestuff Corporation. 

lhe corporation owns its branch offices at Charlotte, North Carolina, and Boston 
(through the General Land & Improvement Co.). All other branch quarters are 
oecupied under rental terms.” Consistent with sound accounting principles, 
depreciation on all real estate, equipment, and fixtures is reserved and applied. 

2. GDC Interests in Other Enterprises.—The investment account of GDC, at 
the date of vesting, aggregated $728,316. This was made up of: 


General Land & Improvement Co., Inc (100% owned) _----------- _. $492, 419 

Verona Chemical Co. (49.6% owned) -__-- pikenatencieracankpedtetaed aieeaneee 219, 000 

Miscellaneous securities : 115 shares capital stock of the Carbie Color & 
CNG Wt Ga a 2 ten 3 ecenetes cats omen ens ~ eae 16, 100 


Various “donation investments 
of accounts__-_..---- 


” 


ser hp selon dopunee—seerecupnennnet ena an aaa 697 


Total__-_ a ee ene 00 catapiesiialiaeaiamrinn esta iigst 728, 316 


The investment in General Land & Improvement Co., Inc. (GL&I), is stated 
it cost and is represented by 9,800 shares of a par value of $50 each, or which 
2,660 shares were received in exchange for real estate and 7,140 shares were 
purchased for cash. As previously stated, GL&I owns the buildings occupied by 
the Corporation’s branches in Boston and Charlotte and it holds two properties 
in Connecticut and New Jersey. The accounts of GL&I, originally blocked by 
the Treasury, were released subsequent to the vesting of GDC.” 

The investment in Verona Chemical Co. is represented by 1,240 shares, of a 
par value of $100 each, purchased for cash, and advances on notes receivable 
imounting to $95,000 (reduced since GDC vesting to $85,000). The advances 
were made in connection with the installation of new equipment and are secured 
by six-month notes of various amounts. The balance sheet of Verona, as of 
December 31, 1941, showed the book value of the stock to be approximately $116 
per share.”® 

The Verona Chemical Company has been the subject of a separate investigation 
by the Alien Property Custodian’s office and, by reference, the Verona report of 
investigation and supporting documents are incorporated herein.” 

The stockholders of Verona are: 





Shares 

GDO "aes percent) --. —. 245.4; ate a a aaa Atta Be 
ee IR Bg pete eB i a Bg ib la tilde alr el sae 25 
PE, en ees I nn ee Seiten iieaitene 1, 006 
Total F100: wetewns uu cso dna ss Baad ns Reg hota Sitag lat lice at 2, 500 


F. H. Stafford, brother-in-law of BE. K. Halbach, is the President and active 
Manager of Verona. Mr. Halbach is the Vice President and Secretary of Verona 
but does not actively occupy much time with this company. He is, neverthe- 
less, familiar with its problems and, through his close personal friendship with 
Mr. Stafford (who shares the Halbach residence), is in a position of rendering 
informa] advice and assistance in the management of Verona. 

GDC’'s Board of Directors authorized a urinority interest purchase in Verona, 
October 25, 1939, stating at that time: 

“This Corporation seems to be well established and has been operating at a 
profit for the last six months and through their manufacture of fur dyes and inter- 
mediates, are manufacturers of products which are also of interest of the GDC.” “ 

At the present date, Verona Chemical Company operates under a do-business 
license granted by the U. S. Treasury. 

GDC acquired the Carbic Color & Chemical Co., Inc., shares from E. K. Hal- 
bach, with the approval of the Board of Directors at the meeting held October 30, 
1940. At this meeting, the Minutes report that Mr. Halbach reviewed that he 


4 Thid, 

“For information on Gen. Land & Improvement Co., Inec., see report of. auditors— 
Arthur Young & Co., June 30, 1942, p. 13—APC File D—-9—100—66—167. (TFBE-1 of 
GL&I Co.) ; GDC report of Directors Meeting Minutes, July 27, 1938, and February 28, 
1940. All references are located in GDC files. 


% Arthur Young & Co. audit of GDC, June 30, 1942, copy GDC file and appended. 
7 See supra, footnote 8. 


* GDC Board Minutes, October 25, 1989 
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had purchased, on June 5, 1936, 115 shares (roughtly 744%) of Carbit of $140 
per share and— 

“that he had purchased such stock because it was stock in one of the company’s 
competitors and that he realized at the time that the company (GDC) would 
not wish to purchase it itself and becume the registered owner; that his owner- 
ship of such stock had given him a means of obtaining information concerning 
the operations of one of the company’s competitors, which information had so 
far been of real value to the company; that his ownership of such stock had 
enabled him to keep watch of the operations of the Carbic Color & Chemical 
Co., for the benefit of the company (GDC) * * *; that he felt that he did not 
wish any longer to keep his funds invested in such stock, and that he was will- 
ing to sell such stock to the company rather than some outsider for this rea- 
gon * * %.” 

Mr. Halbach acquired the Carbic stock from the estate of Herman A. Metz 
and placed it under option to The Marion Company. The “put-and-call” op- 
tion was approved by The Marion Board, at a meeting October 2, 19386, wherein 
Marion received from Halbach an option on the 115 shares of Carbic at $140 per 
share.” 

The option on the Carbic shares continued into Chemnyco, Inc., after Marion’s 
dissolution in July 1939. (Chemnyco had become sole owner of Marion prior 
to dissolution.) 

On August 15, 1939, the Minutes of Chemnyco indicate that the Chairman 
(Karl Hochschwender) had— 


“called attention to the fact that, at various times in the past, there had been 
granted to this company certain options on outstanding shares of capital stock 
on GDC, Advance Solvents & Chemical Corporation, and Carbic Color & Chemical 
Co., Inc. He stated that at the request of the several stockholders of GDC, he 
had, acting on behalf of this company, given up the options held by this com- 
pany and released the stock to several stockholders. He further stated he un- 
derstood that the stockholders of Advance and Carbic were desirous of having 
their stock released from the options held by this company.” 

At the same meeting, by resolution, the Board released the stock of Carbic 
(and Advance) from the options held by Chemnyco.” 

A year later (October 30, 1940) Mr. Halbach, who had held the shares person- 
ally, assigned the Carbic shares, for cash, to GDC. At the present time, the 
officers of Carbie are negotiating with the APC and GDC for the purchase of 
the Carbic shares by Carbic Color & Chemical Company at $145 per share. Mr. 
S. J. Crowley, Chief, Business Operations Section, is familiar with the negotia- 
tion for the sale of Carbic shares from GDC to Carbic. 

An investigation of Carbic Color & Chemical Company has been conducted by 
the New York Office of APC and by reference the report of the examiner’s in- 
vestigation is incorporated herein. 

GDC has not been at any time during its existence a shareholder in any of the 
GAF companies or I. G. Farben. 


BE. General Dyestuff Corporation's Relation to its Suppliers 


The success of General Dyestuff Corporation has been built on two corner- 
stones: (1) The Agreement with I. G. Farben making GDC the favored importer 
of Farben dye products, and (2) a Contract with General Aniline & Film Cor- 
poration (GAF). 

GDC also holds exclusive sales contracts with the Marietta Dyestuffs Com- 
pany of Marietta, Ohio, and the Buyan Color & Chemical Works, Inc., of Hunt- 
ington, West Virginia. In addition it purchases a sizeable volume of dyestuffs 
and allied chemical products in the open United States market and reselis these 
preducts to its customers. On occasions, whenever materials of suitable quality 
and satisfactory price could be located, the Corporation would purchase its re- 
quirements anywhere in the world.” 

The merchandise purchased apart from the IG and GAF and resold by GDC, 
represents a percentage important to the Corporation. However, the IG and 
GAF supply made it possible for GDC to become one of the big three in the sales 
of dyestuffs in the United States. 


' 1» yr tg #8, yn enen options ; data from Marion Minute Book, item 13, Directors Meet- 
ne, cto r 
8 File #9, Timnete options, special meeting of the Board of Chemnyco, August 15, 


19 
1 TFBE-1 afidavit fled by GDC, op. cit. 
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In an interview before the Treasury investigators on March 25, 1942, Dietrich 
A. Schmitz, largest stockholder of GDC from 1932 to 1939, was asked: “What in 
your estimation is the principal asset of GDC?” He replied, “The agreement 
with General Aniline & Film Corporation as sole sales agent, and the agreement 
with the German IG as sole importer of certain dys.” 7 

The statement of Mr. Schmitz is supported by the principal personnel familiar 
with the history of GDC. In the following table, prepared from the books of 
the Corporation, the nature of the GDC reliance on IG and GAF is illustrated : 


Merchandise purchased for resale (by classification of vendor), from January 1927 
to December 1942, inclusive 


| j 
| 


if 
| I@ | GAW Other i\ IG | GAW Other 


| Percent | Percent | Percent Percent Percent | Percent 
41. 35 34 98 23. 67 || 1985. .....-- éa 20. 67 | 67. 13 12. 20 
45. 47 41.23 13. 25 i enade whats 16. 37 | 71. 62 12. 01 
41.02 44.18 14.80 || 1937 17. 16 72. 51 10. 33 
32. 07 56. 30 11. 
30. 02 58. 82 13. 
30. 66 59. 07 10. 
23. 30 65. 94 10. 


1939. . 22. 00 68. 33 9. 67 
1940. 2. 09 86. 63 11. 28 
1941__. ae 3. 04 85. 87 11. 09 
1942 3. 04 89. 91 110.09 


| 
35. 19 51. 53 13. | 1938 3 17. 46 72 74 9.80 
i 


| Original schedule, prepared from books of company, appears in Misc. Exhibits re GDC, 


Note.—Statement prepared from accounting records of GDC, A. T. Wingender in charge. Dollar 
tals were compared with above percentage schedule. The Corporation asked that dollar totals be 
vithheld from distribution for competitive reasons but assured APC Examiner that same would be pro- 
ided if and when the Office of APC thought it necessary to call for the figures. (EMS-APC Examiner, 
eb, 20, 1943). 


1. General Dyestuff Corporation’s Relations with I. G. Farbenindustrie, A. G.— 
({s mentioned earlier, I. G. Farbenindustrie, A. G., was organized on or about 
December 2, 1925, with the leading dye manufacturers in Germany, including 
the “big six,” participating in the consolidation.” 

(a) GDC-I. G. Farben Contracts: The individual contracts for exclusive im- 
portation of German dyes brought into GDC by the consolidating firms * were 
superseded on January 1, 1926, by a contract between I. G. Farben and GDC. 
The 1926 agreement, amended October 15, 1931,” to include newly designated 
products under the terms of the original agreement, remained in effect until 
July 1936. ‘There were no changes in the contract until 1936, except under Item 
2 (below), which was changed at various times to increase (in dollar amount) 
GDC’s guaranteed purchases from Farben. 

(1926 IG-GDC Contract :) 

The I. G. Farben-GDC contract of January 1, 1926, is pertinent in detail: * 

1. Farben agreed to sell to GDC exclusively designated products then or 
thereafter manufactured by it, and GDC was granted the exclusive right to sell 
such purchased products in the United States. 

2. GDC agreed to purchase a contracted amount (in dollars) of designated 
products in each year, and agreed not to sell, export, or consign either directly 
or indirectly any of these products outside of the United States, except with 
the express consent of Farben. 

3. I. G. Farben agreed not to sell to any other American firm any of the 
designated products unless with the consent of GDC. 

4. GDC agreed to purchase all its imports of the designated products solely 
from I. G. Farben and to place no orders for same elsewhere except with the 
consent of IG. 

5. IG agreed to pass on to GDC, as and when received by it, all direct inquiries 
or orders from customers in the United States for products intended for con- 
sumption within the United States. 

6. GDC agreed to pass on to IG, as and when received, any direct inquires 
or orders which GDC might receive for any of the designated products which, 


= GDC file #7, Affidavits re Options, p. 7 of Schmitz’ affidavit. 

= Mise. Exhibits re GDC, letter dated June 9, 1926, Otto Doermer to Perma, Inc. 

* See Board of Directors Minutes—Meeting June 25, 1925, and October 1, 1925, for 
Grasselli Dyestuff & H. A. Metz & Co., Inc., contribution te GDC; also Misc. Exhibits re 
GDC and Otto Doermer letter. Supra. 

= Patent Hearings, op. cit., p. 2241. 

*1G Farben—GDC Exhibits, complete contract located in section marked 1925/26. 
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to the knowledge of GDC, were not intended for consumption within the United 
States. 

7. 1G agreed to place at the disposal of GDC, free of charge, an adequate supply 
of pattern books and circulars and such technical assistance as the IG deemed 
necessary for the development of GDC’s business in the designated products. 

&. GDC agreed to supply the IG with all available information necessary to 
enable IG to regulate “Ex-work” prices for production in accordance with 
market fluctuations and consumers requirements. 

9. GDC agreed to sell all products supplied by IG under the agreement in their 
original state, not mixed, diluted, or treated, and also in their original packings 
and get-up, including trade-marks, labels, ete., unless otherwise agreed upon. 

The original agreement was written to remain in full force and effect for a 
period of two years from the date. Unless six months’ notice was given in writ- 
ing by either party, the contract would continue for a period of one year there- 
after, continuing from year to year unless such six months’ written notice were 
given prior to the expiration of any renewal period. 

During the ten years’ life of the 1926 agreement, the relationship between IG 
and GDC became an affiliation closely knit by mutual assistance, including 
interchange of know-how and technical assistance, annual visits of chemists 
from each house to the other to learn and study the perfections and problems 
applicable to the products mutually handled. The relations between the two 
firms proceeded amicably, based on the literal application of the 1926 contract. 

It will be noted that each term of the 1926 contract was effected. The exhibits 
prepared and labeled “IG-GDC Exhibit folder” represent a chronologically writ- 
ten history marking the substance and nature of the Farben-GDC relationship. 
In their order and as presented above the items appearing in the 1926 contract 
were mutually upheld : 

(1) GDC’s exclusive right to sell Farben products was not infringed upon. 

(2) GDC increased its guarantee to purchase products from Farben from an 
original $500,000 to $5,000,000 in 1933.” 

(3) On occasions when Farben appeared to be offering a product to American 
consumers other than GDC, the Corporation intervened to inform Farben that 
the product being offered outside of the GDC contract appeared to rate inclu- 
sion among the products designated for GDC’s exclusive sale.* From the rec- 
ords seen, however, GDC and Farben adhered to their mutual pact to exclusively 
sell and buy dyestuffs one from the other. 

(4) Numerous instances appear in which inquiries made by American firms 
of Farben were referred to “our American sole importers, the General Dyestuff 
Corporation.” ™ 


Conversely, GDC directed inquiries for dyestuffs made from consumers outside 
the United States to I. G. Farben. 

(5) Most liberally observed by GDC was the utilization of Farben’s offer of 
technical assistance. From the records of the Corporation’s Executive Commit- 
tee’s Minutes and the Board of Directors’ recorded meetings, it will be noted that 
the executives and technical personnel of the Corporation’s staff made yearly 
visits to the IG plants to “brush up on the newer developments.”” Visits of 
IG men to GDC were welcomed and made. 

(6) GDC received pattern cards, samples, and market information from IG 
and pursuant to its agreement informed the IG of the market situation in the 
United States of price fluctuations, of problems of competition, of customs re- 
quirements and difficulties, and made suggestions for new products that might 
be received successfully in the United States. 

(1986 GDC-I. G. Farben agreement :) 

Another important milestone in the IG—GDC relationship was the cancellation 
of the 1926 exclusive contract and the substitution therefor of a new agreement 
dated July 1, 1986. 

The Corporation, desiring a release from its obligation to purchase from I. G. 
Farben exclusively™ and feeling that its endeavor toward successful dyestuff 
sales could be extended by the purchase of dyestuffs imported from other foreign 
manufacturers, sought and received a modified contract with the IG which elimi- 
nated the provision in the earlier contract making GDC the exclusive sales agent 


= IG—-GDC—Echibit folder. Letter 10/7/33, 
® 1G—GDC Evhibit folder, cit. 


* Ibid; see Letter March 23, 1926, Farben to M. Linken (example). 


*” Lrecutive Committee Minutes, January 21, 1928, described purpose of visit by Messrs. 
Pfister, Meyer, and Marsson (example). 


* Statement to APC Examiners by EB. K. Halbach, supra. 
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n America for designated I. G. Farben products. GDC, in the new contract,” 
was not bound by any territorial restriction for its sales. Pertinent terms of the 
July 1, 1986, agreement were as follows: 

(1) GCD agreed to purchase, in the aggregate of 5,000,000 Reichsmarks in dye- 
stuff products, intermediates or auxiliaries for use in dyeing, printing, or coloring. 

(2) General Dyestuff was to pay on terms f. o. b. at the I. G. works at prices 

to be agreed upon but not more than the lowest price quoted by I. G. to any other 
yurchasers in the United States. 
* (3) I. G. continued its agreement to place at the disposal of G. D. C., free of 
harge, an adequate supply of pattern books, circulars, and such technical assist- 
ance as G. D. C. deemed necessary for the development of the I. G. business in the 
lesignated products. 

(4) G. D. C., similar to the 1926 agreement, agreed to supply I. G. with all 
ivailable information enabling I. G. to regulate production in accordance with 
the market fluctuations and consumers’ requirements. 

(5) Unless otherwise agreed upon between I. G. and G. D. C., G. D. C. agreed to 
sell to its customers all products manufactured by I. G. in their original state and 
in their original packings and getup, including trade-marks, labels, etc. 

(6) The 1936 agreement was written to mature in one year. However, unless 
six months written notice was given by either party, the agreement was arranged 
o continue from year to year thereafter unless such written notice should be 
given. 

(7) With their recent experience in establishing credit facilities for the inter- 
change of business in mind, I. G. and G. D. C. inserted a clause in the 1936 
agreement which contemplated if at any time during the existence of the agree- 
ment, economic or monetary conditions in the United States or Germany should 
be changed in such a way that the agreement be altered, or that the fulfillment 
of any obligation should mean hardship for one or both parties, negotiations 
would be conducted to rework their agreement with a view toward inserting a 
more adaptable clause. (In January 1937 G. D.-IG agreed to change the con- 
tract concerning GDC’s guarantee to purchage 5,000,000 Reichsmarks to read in 
dollars—$2,000,000. )* 

In the subsequent exchange of correspondence, it was agreed between both 
parties that the July 1, 1936, agreement “shall supersede and cancel all existing 
irrangements between your company and ours with respect of our sale of prod- 
ucts to you.” ™ 

Following the acceptance of the new contract, GDC wrote Farben calling atten- 
tion to the fact that, “We are no longer the sole distributors of your products in 
the US of A,’ and suggested that in the future circulars and pattern cards be 
changed to eliminate the statement that GDC acted as sole distributor for the 
Farben products. 

(b) Commercial Relations between I. G. Farben and GDC: The examiners 
found that the correspondence between GDC and I. G. Farben was that of 
iormal communication in pursuit of the mutual interests expressed in the 1926 
and 1936 contracts.” Nothing indicated that GDC had ever concerned itself 
rr entertained any interest in German political affairs of any nature. Matters 
of economic depressions or peaks were discussed with relation to their bearing 
on the selling of dyestuffs. Beginning in 1933, the free mark and blocked mark 
problem had to be met by the two corporations in order to continue their effective 
purchase and selling arrangement. Customs information detailing the United 
States Government requirements was exchanged. In fact, all types of Govern- 
ment regulatory policy affecting the export-import relations of IG-GDC were 
made the subject of correspondence between the two firms.” 

Close commercial relationship between Farben and GDC was developed under 
the 1926 contract and continued after 1936 agreement which changed GDC 
from an exclusive to a non-exclusive seller of the Farben dye products. In much 
of the correspondence prior and subsequent to the 1936 agreement Farben sug- 
gested new markets and possibilities for GDC and GDC analyzed competition 
in the United States for dyestuffs with a view towards aiding Farben in regu- 


lating its manufacture and price policy to suit the needs of GDC in presenting 
the IG products for resale, 


" Misc. Exhibits. G. D.C. copy oof I. G.-G. D, C. contract 7/1/36. 
“Ibid. Letter 1/14/37, IG to GDC, 
“Ibid. Letter 7/13/36, IG to GDC. 
“Ibid. Letter 7/29/36, GDC to IGF. 
"® See IG—-GDC Earhibit folder, Generally 
* Thid. 
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Correspondence prior and subsequent to the 1936 agreement reflects the interest 
of Farben in upholding a market for its products with as little successful compe- 
tition from outside parties as possible, and reveals specific instances where 
Farben asked GDC to observe any approach to GDC customers by foreign firms 
competing with Farben products, (the Swiss and French). 

Until 1933, GDC showed a balance on its books due I. G. Farben for dyestuffs 
purchased. The account varied between $1,500,000 and $2,000,000. It was never 
a stationary item on the books but continuously varied with periodic credits 
and charges. 

The difficulties arising from the “blocked” and “free” mark scheme of exchange 
initiated by the German Government forced GDC into new arrangements with 
Farben to continue an incoming supply of Farben dyes. 

Beginning in 1933, in order to pay current bills and finance future purchases 
from IG, GDC found it necessary to establish advance Reichmark credits with 
I. G. Farben. Inauguration of this procedure occurred on October 18, 1933, 
when the Board of Directors of GDC authorized the establishment of a credit 
of 14,000,000 Reichmarks with the IG, having a value of $5,000,000. The Octo- 
ber 18th meeting of the Board took up half of its intended purchase of $5,000,000 
in Reichmarks.* 

In order to cover this purchase (which was taken half in Spermarks and half 
in Freemarks), the Corporation paid $1,250,000 cash and executed three equal 
acceptances for the balance of $1,250,000. In making the cash payment, GDU 
took $300,000 from its cash balance, borrowed $400,000 from the Irving Trust 
Company and utilized a $550,000 demand loan previously made to the Gibbons 
Wells & Co., New York City.” 

The establishment of the $5,000,000 credit with the IG was completed Febru- 
ary 28, 1934; the last $1,250,000 had been financed abroad by the IG through 
The National City Bank of New York with the guarantee of repayment made by 
GDC.” 

In concluding the above and subsequent similar arrangements to establish 
cedits with the IG, GDC received assurances from Farben such as the following: 

“We will render you every assistance you need in financing your purchases 
from us. We confirm having obligated ourselves to sell to you for a period 
of twelve months, dyestuff of our manufacture in the invoice amount of approxi- 
mately Reichmarks ten million. STOP. In consideration thereof you will renew 
your guarantee on the credit of one million two hundred fifty thousand granted 
by The National City Bank to us for a further period of one year.” “ 

In the years that GDC negotiated to keep abreast of the German credit re- 
quirements in order to obtain Farben dyes, GAW, Inc., frequently supported 
GDC’s credit undertakings by direct loans to GDC or by endorsement of the 
GDC notes given to The National City Bank to acquire the German Reichmarks. 
(See Common Interests of I. G. Farben, General Aniline and Film, and General 
Dyestuff Corporation, infra p. 69.) 

Although the 1936 contract with I. G. Farben canceled GDC’s previous obliga- 
tion to exclusively sell Farben dyes and gave GDC latitude in acquiring dye- 
stuffs from whomever it desired, GDC for its part continued to respect the 
importance of the supply of dyestuffs being imported from Farben. 

The schedule earlier outlined in this section (p. 40) indicates that the percent- 
age of merchandise purchased for resale from Farben was steadily declining— 
with a corresponding growth in GDC purchases from General Aniline Works. 
The Farben iniported supplies, however, represented a high-type-quality dye 
important to GDC in maintaining its reputation for first-rate products and none- 
theless important also in the matter of income received from sale of such high- 
quality dyes. That the source of Farben supply was of vital interest to GDC 
was again confirmed by the Corporation’s activities with the outbreak of war. 


* GDC file #13, Copy of Board Minutes. October 18, 1933. 

” Gibbons-Wells was organized August 25, 1932, and its affairs were directed by employees 
of the American IG Chemical Corp. (now known as GAF). The ration was dissolved 
in 1936. During its riod of operation Gibbons-Wells engaged, inter alia, in banking 
activities on behalf of the American IG Chemical Corp. In the negotiation for the purchase 
of reichmarks by the GDC, Gibbons-Wells “brokered” the transaction. The 000 loan 
to Gibbons-Wells (in September of 1933) was in reality an advance to Gibbons-Wells to 
acquire the German exchange on behalf of GDC. 

GDC Board of Directors Minutes, February 28, 1934. 

“I. G. Farben cable to GDC, December 19, 1934, as it appears in GDC’s Board of 

Directors’ Minutes Meeting of December 27, 1934. 
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In the first war meeting of the Board of the Corporation, the president pointed 
out that GDC had negotiated a loan of $1,000,000 to reduce its Farben obliga- 
tion and stated that the borrowing of the money from The National City Bank 
for one year simply placed the bank in position of creditor of GDC instead of 
the 1G. He submitted that in view of the war in Burope and the request of 
the 1G that its account be paid in full, and the fact that the IG was prepared 
to offer GDC further supply against Letters of Credit, it wuuld be best to comply 
with IG’s request to insure further supply.” 

After application of the $1,000,000, the balance owing to I. G. Farben (for 
three shipments from Rotterdam and a miscellaneous account due) was in the 
amount of $41,672.° 

The threatening British blockade foreed GDC into consideration of a plan 
whereby supplies could be physicaily transmitted to this country. For this 
reason, in January of 1940, EK. K. Halbach, President of GDC, received a tele- 
phone call from H. G. Koehler, in charge of North America for I. G. Farben- 
industrie, asking him to come to Europe. 

Mr. Halbach, in receiving the call, asked Koehler: “What about? It’s a hell 
of a trip, I don’t want to make a trip like this now.” 

Koehler answered: “It is quite important and I would like to have somebody 
and if you don’t want to come, send somebody else * * * ” “ 

Mr. Halbach reported “ to your investigators that he made the trip himself 
and did not have specific knowledge of what the meeting “was to be all about.” 
It was his desire, he stated, to continue the Farben supply. He had recognized 
that the proposed meeting in Europe was one to which Koehler had attached 
some urgency and importance and rather than ask an employee to make the 
trip, he did so himself with the feeling that he was cooperating with a com- 
mercial associate whose supply had been vital and important to him in the past 
and which supply he hoped to continue as successfully as possible in the future 
in spite of the tremendous shipping difficulties caused by the war between Ger- 
many and England.“ 

Meeting with IG representatives Koehler and Szilvinyi in Genoa (in January 
and early February 1940), Mr. Halbach asked them “what was up” and why they 
wanted to see him. The IG representatives told him that they had plans of 
sending goods via Siberia and Japan to the United States. At this same meeting, 
after Mr. Halbach’s reluctance to accept the plan as a wise one, a commercial 
code “ was arranged for shipments via Siberia and Japan. 

Mr. Halbach’s words in learning of the “via Siberia” plan were as follows: 
“You have got me all the way over here on a wild goose chase like that, to send 
goods to Siberia? That can never happen.” “ The IG men felt more certain 
it would work and the plan was accepted for trial.” 

To overcome Mr. Halbach’s objection to the scheme of shipping via Siberia 
and Japan, Farben agreed to pay'costs and accepted the risks until the goods 
actually reached Japan; GDC accepted insurance of the goods from Japan and 
pledged an irrevocable Letter of Credit to insure payment for the goods after 
notification of their arrival in Japan. Fifteen shipments valued at $450,000, 
came through in this manner from the period covering October 1940 throngh 
June 6, 1941." 

In addition to the difficulties in Shipment, The National Bank of New York, 
when asked by GDC to establish an irrevocable Letter of Credit for payment 
of goods on dock at Kobe, reported that it didn’t like the idea and before the 
bank would consent to the credit, asked Mr. Halbach to obtain clearance in 
Washington. Mr. Halbach then went to the State Department, Treasury De- 
partment and Defense Commission asking whether or not there was any ob- 
jection to receiving goods and making payment to Germany as long as we were 
not at war with them. The State Department said that it was settling estates 
every day and sending money to Germany and didn’t see why GDC could not 
pay for goods it had contracted to take. The Defense Commission and Treasury 





© Board of Directors (GDC) Meeting, September 27, 1939. 
* Misc, Exhibits GDO—Letter April 7, 1938, 1G to GDC. 
“GDC File #2, E. K. Halbach’s testimony, May 8, 1942, p. 126. 
* Verbally to Examiners KE. P. Bledsoe and E. M. Shafer, February 22, 1943, in offices 
of os New York, with Mr. M. J. Hickey attending interview. 
> 


“Copy in APC file—Miso. Exhibits re GDC. 
onan File #2, Halbach testimony, op. cit. p. 126. 


GDC File #N re Treasury Action and Licenses, detailed resume of shipments made. 
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Department could give no reason for not importing these goods." The Nationa! 
City Bank then served the Letter of Credit and the goods came into the United 
States. 

The difficulty in transmission of dyestuffs caused by the British blockade 
was true also in the interchange of correspondence between GDC and I. G. 
Farben. In negotiating the receipt of goods via Siberia and Japan, it was agreed 

by Farben and by GDC that correspondence or cables referring to these ship- 

ments would be made via Mexico to avoid the British censor.” The contact man 
in Mexico was one George Fischer, whom Mr. Halbach reports as manager of the 

IG office in Mexico.” Mr. Halbach confirmed also that on occasions GAF asked 

GDC to forward mail for them by this method. 

One of the first problems arising for IG and GDC in their resale of German 
goods in the United States after the war’s outbreak was the rearrangement of 
prices to meet the increased cost of delivery and insurance. Mr. Halbach, writing 
to Mr. Koehler, November 17, 1939," stated: 

“Ll have been very much pleased with the shipments you have been able to 
make * * * and we sincerely hope you will be able to keep up these deliveries. 
We appreciate very much the spirit in which you have cooperated in the price 
situation.” 

IG had anticipated increasing its prices by as much as 80 per cent, but GDO 
responded with the plea that the prices not be increased more than 7% per cent 
on competitive products and 15 per cent on noncompetitive products—GDC basing 
its plea on the desire to maintain its share of the business.” 

The problems of GDC and IG with the war’s outbreak were numerous. In order 
to receive goods already contracted for, GDC had to make representations to the 
Department of Customs, showing invoice and proof that the purchase was estab- 
lished before the war and therefore goods in transit lying in European ports 
should receive clearance by the British. Arrangements to ship through Dutch 
and Italian ports were made. The question of who would bear the risk of the 
shipment had to be settled. (It was decided GDC would pay the insurance, 
including war risk, but not accept the title to the goods in case of sequestration 
or seizure by the British.) 

The commercial relations between GDC and the IG, within the knowledge of 
the facts developed in the investigation of the Corporation, were at all times 
attended by harmony. Recognition of this favorable relationship caused the 
Corporation to do all in its power within legal limits to retain Farben as a 
source of supply throughout the period of economic distress and blocked mark 
credits in Germany and finally, during the period in which Germany, England 
and France were at war. 

I. G. Farben has never been a stockholder of record in GDC but a discussion of 
the commercial relations between GDC and I. G. Farben would not be complete 
without reference to an option held on GDC stock by I. G. Farben. This option 
and successor options have been reserved for presentation in a later section of 
this report entitled “Ownership.” 

8. Other Relations with I. G. Farben 


Apart from the contracts with I. G. Farben, and the commercial relations 
which ensued from these agreements, there are incidents of record in the GDC- 
Farben relationship which illustrate the accommodation extended to Farben by 
GDC outside of the usual contractual or commercial expectancy. One such inci- 
dent was the undertaking of pension payments to I. G. Farben pensioners in the 
United States after Germany became involved in the present war. 

IG was faced with the problem of continuing its payments to pensioners en 


titled to funds under IG's pension plans. On February 2, 1940, IG wrote GDC 
saying that: 





% Mr. Halbach visited Mr. Johnson, Commissioner of Customs-Treasur 


?, Department ; 
Messrs. Morgan and Weidlien of the Defense Commission, and Mr. Hackworth, Counselor— 
State Department. Each was requested to verify the fact of Mr. Halbach’s visit and re- 


ported to E. M. Shafer, AI'C Examiner, that while none of them had jurisdiction com- 
petence to grant or disallow the transaction, each felt there was no prohibition in_ law 
and that the decision was one of business judgment between GDC and its bank. Mr. Hack- 
worth did not remember Mr. Halbach but indicated the plan would have been OK, since 
it paralleled normal State Department transactions at the time. Franscrigt of Examiner's 
telephone calls to these various offices appears in GDC file, EB. K. Hatbach. 

SE. K. Halbach Testimony to Treasury Department, May 18, 1942,-p. 129. 

53 Ibid. 


% 1G—GDC Exhibit folder. 
Ibid. Exchange of correspondence and cables, September 27, 1939, through November 
20, 1939. 
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“We wished to make certain monthly payments to individuals in USA but 
owing to current restrictions in our country, these cannot be continued any 
longer. 

“As far as we know, the persons concerned have more or less relied on these 
payments and in order to protect them against hardship, we would be greatly 
obliged if you could see your way to continue these payments at this time. 

“We hope to be able at some future date to refund you these amounts, although, 
as you will be able to understand, in view of prevailing conditions, we cannot 
make any promise.” 

On March 6, 1940, the Board of Directors’ Miuutes report: 

“The President read a communication from the I. G. Farbenindustrie A. G., 
Frankfurt, Germany, stating their ability to pay pensions to certain individuals 
residing in the United States because of the German Government’s control of 
foreign exchange. Although they could not guarantee to refund sums paid to 
pensioners in their behalf, they recognized their obligation to do so as soon as 
circumstances permit. Therefore, upon a motion duly made and seconded, and 
unanimously adopted, it was 

“Resolved, that GDC pay through the Irving Trust Co., 1 Wall Street,:New 
York, N. Y., the sum of $1,184.69 monthly to the persons listed in I. G. Farben- 
industrie A. G.’s letter of February 2, 1940, under the conditions in their letter.” 

On March 7, 1940, GDC began making monthly payments to six pensioners of 
I. G. Farbenindustrie, two of whom had not been employed in GDC and four of 
whom were either former employees or widows of former GDC employees. Pay- 
ments continued until August 20, 1941." 

4. T. Wingender, Treasurer of GDC, and E. K. Halbach asserted that the 
payments to the former pensioners of IG was made in a spirit of friendly 
past relations with the IG in a desire to accommodate the IG in their attempt 
to protect its pensioners against hardships. As to repayment from IG, GDC 
had on its books an amount due and owing to IG in the aggregate of $57,000, 
which amount was withheld from payment. Following the Treasury order block- 
ing GDC funds in July of 1941, the payments to IG pensioners ceased. On 
August 31, 1942, the sum of $21,023.08, the total of the amount advanced to 
all IG pensioners by GDC, was set off against the amount due and owing IG 
on the books of GDC. The setoff was made with the full knowledge of the 
executives of the company who act as officers with the full approval of the 
sole stockholder, the Alien Property Custodian. 

The officials of the company indicate that this “personal” service to Farben 
of making payments to IG pensioners when the IG could no longer do so itself 
was another attempt to hold the Farben business and to continue harmonious 
relations during the stress of war.” 

An exception, located during the examination of GDC, in which the IG 
called upon the Corporation to perform a service distinctly outside the obli- 
gation of their contractual agreement appeared in the following letter from 
1G to GDC, dated February 27, 1936:™ 


“FEBRUARY 27, 1936. 
“Mr. E. K. Harsacu, 
General Dyestuff Corporation, New York. 

“Dear Mr. Hatsacu: Verordnung tiber die Heranziehung der deutschen Staat- 
sangehérigen im Ausland zum aktiven Wehrdienst und zum Reichsarbeitsdienst. 

(Translation: Decree concerning drawing-in German citizens abroad for 
active war service and for “Reich” work-service). Anclosed we beg to hand 
you a copy of the Reichsgesetzblatt, [German Law Journal] containing the 
above regulations, which we would ask you to bring to the notice of the em- 
ployees of German nationality in the General Dyestuff Corporation and General 
Aniline Works.” 

A copy of the pamphlet mentioned was not located. Your investigators 
canvassed those who might have received such a pamphlet. Each reported he 
had not received a copy or been informed of its existence. 


* Advances for IG pensions indicating payees, amounts and number of months paid will 
be found in Misc. Exhibits re GDC. 

BE. K. Halbach and A. T. Wingender, as told to APC Examiners during the investiga- 
tion of the company. 

on GDC Exhibit folder, letter of February 27, 1936, I. G. Farben to EB. K. Halbach, 
GDC. 
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Mr. Halbach, President of General Dyestuff Corporation and addressee of 
the letter to the Corporation, reported that he had received this letter with 
anger since neither he nor the Corporation had intervened in or had interest 
for any political views or requirements of the German State. Mr. Halbach’s 
reply to the IG ran as follows: ” 

“I beg to acknowledge receipt of your favor of the 27th enclosing a copy 
of the Reichsgesetzblatt and shall bring it to the attention of all those interested.” 

Mr. Halbach interpreted his reply as an evasive “courtesy” reply which 
did not commit him to the distribution of the pamphlet. On the contrary he 
said: “We had no intention of doing so and did not.” ” 

2. General Dyestuff Corporation Relationship with General Aniline & Film Corp. 

This report cannot detail any full history or even scratch the surface of the 
features of GAF Corporation. GAF’s activities have been the subject of the 
Securitie: & Exchange Commission investigation in 1937, an investigation (result- 
ing in three separate indictments) made by the Anti-Trust Division of the Depart- 
ment of Justice in 1941, and a comprehensive study by the Treasury Department 
following its assumption of supervision of GAF, December 16, 1941." 

Vesting of 97 percent of the outstanding GAF steck was ordered pursuant to 
a vesting order dated February 16, 1942, by the Secretary of the Treasury.” The 
shares of stock of GAF covered by the vesting order issued by the Secretary of 
the Treasury were vested in the Alien Property Custodian pursuant to APC Vest- 
ing Order No. 5, issued April 24, 1942, thereby transferring jurisdiction of GAF’s 
administration from the Treasury to the Office of Alien Property Custodian. 

The corporation bearing the name General Aniline & Film Corporation is the 
successor of the American I. G. Chemical Corporation (hereinafter called Amer- 
ican I. G.). 

On April 24, 1929, I. G. Farbenindustrie entered into an agreement with the 
National City Company of New York in which “the German IG [I. G. Farben] 
caused to be organized in the State of Delaware a corporation known as the 
American I. G. Chemical Corporation” and “will cause to be transferred to the 
American I. G. the [following] shares of stock” which Farben “holds or controls 
through its affiliated interests.” ® 
120,000 common shares, without par value, of Agfa Anseco Corporation, N. Y. 
2,020,000 par value 7% cumulative preferred shares of the Agfa Ansco Cor- 

poration, and 
58,000 shares, no par value, GAW, Inc., a Delaware Corporation.” 

For the above shares of stock, together with $10,000,000 in cash, I. G. Farben 
was to receive 400,000 shares of Common A stock and 3,000,000 shares of Com- 
mon B stock of GAF. In addition it was to guarantee principal and interest of 
American I. G. Convertible Debentures issued through the National City Com- 
pany in the face value of $30,000,000. 

On April 26, 1929, the American IG was incorporated and the firm of Ed. 
Groutert & Cia, Basle, Switzerland, received the 400,000 Common A and 3,000,000 
Common B shares which appeared in the earlier agreement to be destined for 
I. G. Farben. Through the years, American IG stock was conveyed and recon- 
veyed to various holders who have been determined to have acted for and on 
behalf cf I. G. Farben.* 

In November 1939, the American I, G. Chemical Corporation merged with its 
subsidiaries, GAW, Inc., Agfa Ansco Corporation and the Osalid Cooperation. 
The resulting company adopted the name General Aniline & Film Corporation, 
an operating company (GAF). The department of GAF in which we are pres- 
ently interested in the General Aniline Works (GAW Division), manufacturers 
of the total dye output of General Aniline & Film Corporation. It will be remem- 
bered from earlier statements in this report that the General Aniline Works 
Division is a successor to the old Grusselli Dyestuff Corporation and the General 
Aniline Works, Inc. 

(a) Contract Making GDC Eaclusive Sales Agent for Dyes Manufactured by 
GAF.—Since June 6, 1927, and through the present date, GDC had had the exclu- 


® Thid. 

© Statement to APC Examiners, supra. 

© “See Treasury Report General Aniline & Film Corporation, associated companies, April 
1942, Vol. I & II,” written by Lawrence Linville, attorney. 

© Copy of Treasury Vesting Order—GDC files. 

® Agreement between I. G. Farben and National City Company, April 24, 1929; Located 
ae to “Treasury Report—GAF” as Exhibit 100. 

na. 
® Treasury Report, GAF, op. cit. Read generally. 
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sive right to purchase and seli all dyestuffs manufactured by GAF and its 
predecessor dye dvisions. 

Of the total merchandise purchased by GDC for resale, the aggregate acquired 
from GAF inereased from 35 percent in 1927 to 90 percent in 1942, i. e., 90 per- 
cent of the GDC business is now in handling the GAF dye products. 

rhe exclusive contracts “ was acquired by GDC in this manner. 

On October 29, 1925, Grasselli Dyestuff' Corporation convegyed to Perma, Inc., 
its wholly Owned subsidiary, inter alia, the exclusive right to sell any and all 
products manufactured by Grasselli Dyestuff.“ 

Perma transferred its right of exclusive sale of Grasselli Dyestuff's products 
to GDC on June 6, 1987. When Grasselli Dyestuff Corporation announced on 
February 26, 1929, it would thereafter be known as the GW, Inc., GDC remained 
as exclusive sales agent for GAW, Ine. In April 1929, when GAW, Inc., became 
a subsidiary of the American 1. G, Chemical Corp., GDC continued as American 
I. G.’s exclusive dyestuff sales agent as per the original contract. The same was 
true in the merger of the American I. G. and its several subsidiaries into GAP 
in 1930. 

The 1927 exclusive sales agreement, which has remained in effect since its 
conception, provided as follows: ® 

1. During the corporate existence of GDC.—GDC was to sell all dyestuffs 
manufactured by Grasselli Dyestuff Corporation or its successors and assigns. 

2. GDC agreed to make payment for merchandise manufactured and sold by 
Grasselli Dyestuff (now GAF) and ordered by GDS on the 20th of the month 
for the shipments of the preceeding calendar month. 

3. GDC agreed to purchase its requirements of domestic manufactured products 
solely from Grasselli Dyestuff (now GAF) whenever these products were manu- 
factured by Grasselli Dyestuff. 

4. Perma, Inc., notwithstanding its exclusive right to sell the products manu- 
factured by Grasselli Dyestuff at the time of the contract, consented to all the 
provisions of the Grasselli Dyestuff—GDC agreement. 

On all goods ordered by GDC from Grasselli Dye, GDC was to receive a 
15 percent commission on the sales price of dyestuffs purchased; such sales 
prices were to be fixed by Grasselli Dyestuff from time to time, with GDC 
retained in an advisory positou to aid the establishment of proper prices. 

The GDC-Grasselli Dyestuff exclusive sales agreement was amended by an 
exchange of letters, September 20, 1928, and September 27, 1928, to specifically 
define™ that GDC would receive all Grasselli goods on consignment and that 
GDC would accept all charges f. o. b. the Grasselli Dyestuff works. At the same 
time, GDC’s commission was cut to 10 percent on all sales. The commission 
payable to GDC was changed several times thereafter. 

(b) General Dyestuff Corporation’s Commercial Relationship with Gencral 
Aniline & Flm Corp.—When once the value of the GAF busienss is understood, 
the importance of the dyestuff products manufactured by its GAW division and 
placed in the market by GDC also can be understood. 

For the year ending December 31, 1941 (last completed audit at hand), the 
total sales of GAF were over $41,000,000. Of this consolidated sales figure, 
the GAW division accounted for over $24,000,000 or approximately 60 percent 
of the total. 

Of the $16,000,000 gross profit on sales received in the same year by GAF, the 
GAW division provided $9,500,000 or approximately 54 percent of the total. It 
will be realized that the GAW contribution to the total income was much larger 
than the 54 percent when it is seen that only $600,000 of a total $5,000,000 selling, 
general and administrative expense is chargeable to GAW, i. e., practically the 
entire gross profit on sales of GAW products could be termed a net profit on 
sales (before taxes). The sales costs were borne by GDC. GDC maintains 
a technical laboratory stuffed by approximately one hundred sixty employees, 
testing and perfecting old and new dyes. The expense of this laboratory is borne 
entirely by GDC. Naturally, GDC, being a sales organization, completely man- 
ages the distribution of GAW dyes to the trade and bears the expenses of delivery, 
including insurance and charges.” 


% Memorandum of Agreement between Perma, Grasselli Dyestuff Corp., and GDC, dated 
June 6,1... Copy in GDC “Contract File.” 
' e gn. File #4, Documents re Incorporation, see also “Details of Consolidation 
nto GDC,” p. —-. 

® Mise. Exhibits re GDC, Memo of Agreement, dated June 6, 1927, between Perma, Inc., 
Grasselli Dyestuff Corp., and GDC. 

© GDC file #6 re “Opening Entries and Operations.” 

Consolidated and individual balance sheets of GAF and its subsidiaries, as of Decem- 
ber 31, 1941, made by F. W. LaFrentz & Co. CPAs, 100 Broadway, New York—copy GAP 
file APC #D-9—100—-63-4, 
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The entire GAF net income for the year 1941, including all subsidiaries, and 

after all deductions and estimated Federal income taxes, was $4,115,731. Of 
this total net income, GAW contributed $3,522,120, or in excess of 87 per- 
cent of the entire profit transferred to the GAF earned surplus for the year 
1941." The figure just recited on GAW profit is the more outstanding when 
it is shown that GAW division is carried at $28,000,000 of the total $66,000,000 
assets of the GAF; thus the company rated at less than half the total assets 
ef the consolidated GAF, has provided 87 percent of the GAF net profits. 

In the same year, 1941, GDC sold over 22% million of GAW division’s total sales 
of 2414 million dollars. The difference between the two figures is accounted for by 
sales of raw materials and products outside the GDC-GAF contract by agree- 
ment between both parties. The importance of the GDC sales of the GAW 
division dye products begins to show. GAW division makes the products; 
GDC sells them. Each is securely dependent upon the other in this relation- 
ship. In effect, although there are two independent corporations, GDC is the 
sales branch of GAF—or GAF is the manufacturing branch for G 
for selection. 

Referring back to page 40 the schedule there listed indicates that GDC has 
increased its percentage of Merchandise purchased from GAF (or its prede- 
cessors) from 36 percent in 1927 to 73 percent in 1938, the last normal year, 
and up to 90 percent in 1942 and its present time. Something of the history 
of the commercial relationship between the two firms should be told. 

Each corporation retained separate and individual administration of its 
internal affairs and contact with the outside trade. Overlapping in the past, 
however, were personnel which served in executive or Directors positions in 
each corporation. There was no such overlapping at the date of vesting (See 
“Interlocking Personnel of GDC ad GAF,” infra). 

The statement has been made in this report that GAF and GDC were two 
separate companies concerned with the marketing of one and the same product- 
dyestuffs. The community interest in this common factor, responsible for the 
majority profits of each, has necessarily caused a constant commercial compan- 
ionship between the two organizations. Neither corporation, under the terms of 
their existing agreement, could do without the other. Neither the GAW division 
nor GDC could claim any measure of independence from the other insofar as 
manufacturing of the product and its final delivery to the ultimate consumer 
is concerned. Let it be summarized that the manufacturing and marketing of 
the dyes produced in the GAW division corstitute a joint enterprise. 

The marketing of the GAW (and predecessor) products by GDC has been 
effecte in the same manner from the date of the original contract as amended. 
Merchandise purchased by GDC has been and is being ordered on a consignment 
basis, with GDC remitting for the shipments of a calendar month on the 20th of 
the following month. The production schedule for dyes manufactured by GAW 
has been and is based upon a report of “sales, stock, and requirements” compiled 
jointly by departments of each firm.” 

Since all of the GAW products sold by GDC bear the GDC label and trade- 
mark, the consumer views GDC as the primary source of supply of finished GAW 
dyestuff products. Being a selling house, GDC knows the needs of the trade 
and its consumers and makes periodic (quarterly) estimates of requirements of 
its consumers for each newcoming quarter. GAW, receiving the GDC require- 
ment estimates, rates its manufacture to provide the inventory so estimated. 
Dr. A. H. Lipport, of WPS, writing on June 24, 1942, confirmed that dye “produc- 
tion depends on sales, not the reverse.” ™ 

Perhaps the most contentious point affecting the smooth relations between the 
two corporations has been the issue on production requirements. The point to 
be made is illustrative of the corporate independence of each organization and 

concerned the apparent long-running differences arising from the production 
requirement as given by GDC and disputed by GAW. 

On November 24, 1987, FM (F. Max, of GAW?), writing to Dr. R. Huts, General 
Manager of GAW, Inc., related the following: 

“In reply to your letter of November 18th in regard to increase of inventories, 
I am very glad that the question has been brought up, since it will, I hope, help 
to remedy a situation for which I have been fighting for a long time. * * * 


—a case 


1 Ibid. 
™ See GDC file for Reporte of Sales, Stock and Requirements. 


Memorandum June 24, 1942—Dr. A. N. Lippert, WPB, re GDC (See GDC file “Dr. 
A. N. Lippert.”’) 
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“The increased stocks of Vat Colors, Wool Colors, and Colliton Colears resulted 
from too optimistic sales requirements issued by G. D. C., which requirements, 
to a considerable degree, determined our production programs. 

“Looking over the attached charts, you will find that the requirements of 
G. D. C. for the first nine months of 1937 are very high for all our products and 
are out of proportion with sales. * * * 

“You will recall that the * * * since May the excessive requirements of G. D. C. 
at almost every production meeting, without receiving cooperation. After the 
first four good months I was very skeptical and, disregarding the high require- 
ments of G. D. C., | used my own judgment. The manufacture was reduced * * * 

“After all, I came to the conclusion that G. D. C. must be made responsible for 
the excessive increase of present inventories and wish to point out again that 
this increase would have been considerably greater if G. D. C.’s requirements had 
been strictly followed.” ™ 

In such inventory differences, GDC would reply that it was cognizant of the 
consumers needs and made its production estimates based on this knowledge. 
(The production-requirements estimate controversy continues today.) It might 
be impartially reported that in a very recent instance during the examination of 
GDC, the Executive Personnel of GDC reported that GAW’s current claim of 
producing an excessive inventory was dispelled by GDC’s incoming orders and 
contracts in amounts which will soon deplete the inventory on hand and fully 
take up all of the current production. 

Another incident of discord between the two corporations was the issue of 
commission to be retained by GDC for the products manufactured by GAW 
division. In the original Grasselli Dyestuff-GDC agreement in 1927, GDC was 
to retain 15 percent commission on the sales prices of dyestuff manufactured, 
such sales prices to be fixed by the manufacturer. In 1933, GAW cut GDC’s 
commission back to 10 percent on the total sales made by it with the under- 
standing that the commission would be increased to 15 percent in case the GDC 
figures for the first six months of that year showed a loss on the sale of GAW 
products.” In October 1933, the 15 percent commission on GAW dystuffs was 
restored, with a 10 percent commission being reserved for GDC on intermediates 
manufactured by the GAW and sold by GDC.” 

Later, in 1939, the 15 percent commission retained by BDC for the sale of GAW 
products became a friction point among members of the Board of GAF. Mr. 
Hugh Williamson, Vice President of GAF at the time, in an interview with APC 
examiners, March 19, 1943, expressed the feeling that the exclusive contract 
between GAF and GDC had not been intended to allow GDC to become inde- 
pendently strong through profits from commissions received on sale of GAW dyes. 

“In fact,” Williamson mentioned, “the commission had been conceived on the 
basis that GDC’s sales would, at a maximum, be $10,000,000 per annum, and 
when the GDC sales of GAW dyestuffs approximated $25,000,000, it was my sug- 

gestion that the contract be renegotiated to reduce the commissions payable to 
GDC from 15 percent to a lower figure.” ™ 

Mr. Williamson was not successful in establishing the reduction although Gen- 
eral Aniline & Film Corporation instituted civil action for a declaratory judgment 
against the General Dyestuff Corporation seeking to have the sales agency con- 
tract between it and GDC declared to be terminable at will or upon reasonable 
notice. GDC did not file its reply and since the vesting of both GAF and GDC, 
the action has been held in suspension.” 

The record of GDC-GAF relations is marked by incidental clashes such as the 
above inventory dispute, criticisms by GDC of GAW’S standardization and 
quality of its products,” cancellation of large orders placed by GDC, which had 
been started in manufacture by GAW,” and incidents where each office thought 
the actions of the other were encroaching upon its private interests. However, 
the general attitude between the two companies is effectively summed up in 
the letter from GDC, May 15, 1933, to GAW, in which Mr. Halbach writes: 

“IT am very sorry indeed that this has occurred [a dispute on standardization] 
as it has always been my conviction that GDC and GAW must stand together and 
help each other against outside competition * * * and [I will] endeavor to 





™GAW Exhibit folder—letter November 24, 1937, FM (F. Max) to R. Metz. 

*® Ibid—see letter 9/15/33, GDC to GAW, Inc. 

* October 18, 1933, Meeting of GDC Board of Directors. 

™ Interview 3/19/43, Hugh Williamson with APC examiners, E. P. Bledsoe and E. M. 
Shafer (copy Misc. Exhibits re GDC). 

* Detail of civil action reported in letter, May 3, 1942, from Secretary of the Treasury, 
by_R. BE. McConnell, President of GAF (p. 28, Legal Matters). GAF File (___.-- 7 

™ See GDC-GAF Exhibit folder—letter W. Aichelin to E. K. Halbach, May 13, 1938. 

“Ibid. See memo March 1, 1940, Vat Color Dept. to GAW. 
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confine the meeting[s] to strictly constructive suggestions that can be appreciated 
by all.” 

The feeling of GAF toward GDC is represented by its statement to GDC after 
a dispute concerning cancellation of a large order about which GAW, in March 
1940, summarized : 

“There is no question of our confidence in GDC, or its officers * * *. The 
only question in our minds was whether they realised the effect of their action 
on our operating efficiency. We appreciate the fact that GDC’s function is to 
sell, and that new fields are now open, but we insist that our side of the matter 
* * * be also considered. Please be assured of our complete confidence in Mr. 
Halbach, and the GDC * * *,”* 

Ever since GDC moved into its new quarters in 1936, GAW has rented a part 
of the building for its production department offices. Cooperation between the 
two companies was thus rendered simple and efficient, but the record does not 
indicate that the companies acted informally, i. e., the separate corporate exist- 
ence of each continued to be recognised by both companies. 

Their common interests are best recognised by the Color Conferences held 
weekly and attended by technical men and executives from both GAW division 
and GDC. The purposes of the meetings (which are still a vital part of the 
cooperation between the two companies) were manifold. The conferees reviewed 
the needs of the dyestuff market, discussed important changes in consumers’ 
requirements, considered new developments of any interest, and arranged coor- 
dination of both offices in preparing each to meet such changes, requirements, 
or new developments. In addition to the review of the dyestuff market, the 
discussion would include the summary of inventory progress on new dyes, which 
were in the progress of development, and proposed laboratory investigations for 
manufacture of new products. Anything which might improve the service or 
production of either company was the subject for discussion at the Color Confer- 
ences attended by each firm. 

An incident of reliance of GAW upon GDC may be illustrated by the recent 
need of GAW for priorities. GDC, being a selling house, has very little need for 
priorities. However, the priority and allocation systems are based on sales of 
the finished dyestuffs. To receive intermediates necessary in the manufacture 
of dyes, GAW had to pry loose from du Pont, Allied, and American Cyanamid 
enough intermediates to keep the GAW production open. With GDC help, GAF 
after a difficult period, obtained recognition of its position and received alloca- 
tions and priorities for needed materials.“ 

The dollar value of the GDC-GAF relationship is told in the following Schedule : 
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1 Approximate. Based upon actual payments by GDC to GAW and 10-percent commission.* 
* Analysis of surplus. Misc. Exhibits re @DO, 


(c) Interlocking Officers and Directors of GDC and GAF.—The following table 
indicates individuals who served in executive capacities or as directors in both 
GDC and GAF (or its predecessors) : “ 


® Thid. 
= Ibid. Memorandum March 1, 1940, supra. 
® GDC file #_.—Periodic Statements memo on Priorities Market, dated August 5, 1942. 


Information on directors and officers of these firms taken from respective APC files 
on GDC and GAF. 
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| 
Date Positions held in GAF Date 


Name | Positions held in GDO 


$5 rrr} 


lite Sie alte od 

Ww. E. Duishberg | Director)...._.._-v._:} 1938-1939 } Director, Vice Pres. & Treas_...| 1929-1939 
abhi (Dirvoter rm --| 1925-1942 | Dir, (GAW).. sep ae ----} 1925-1939 
E. K. Halbae Pres. & Gen. Mgr... -r| 1930-1942 | Dir. Agia) -_| 1925-1939 


et Dir. & V -_| 1980-1941 
Rk. Huts } Director, V. P 1925-1939 Gen. Mer. (GAW) 1924-1941 


Director... -...;-.----.-| 1925-1936 ‘ 
4. Kuttroff. 241.000 {On of Board’-7772-"7} Tesecagas (sin (G@AW) esa ke} 1929-1980 


W. P. Pickhardt_._-- Director _...} 1938-1939 | Dir. & V. P_.. tate y. 1939-1941 
Schmit { Director 1932-1939 | Director ......:~.,-.-.....1---<.-| 1984-1941 
D, A. Schmitz.-.------l\ Chr. of Board 1936-1939 | President. .......-..--. 1936-1941 
Director 1925-1934 | Director___- 
{Presiden Z ...---| 1926-1930 | Pres. (GAW) .. 
Chr: of Board _. 1930-1931 | Pres. (Agfa) 


The joint business of GDC and the GAW Division of GAF, which has been 
related at length above, serves in a large part to explain the overlapping of offi- 
cers and executives in the two companies. It will be recognized that there are 
individuals who served together, not only in GDO and GAF, but. also in The 
Marion Company (Duisberg, Pickhardt and Schmitz), and Chemnyco, Inc. (Duis- 
berg, Pickhardt and Schmitz). 

H. A. Metz and Adolf Kuttroff have been deceased since 1934 and 1936, respec- 
tively. While they were living, they were prominent first in their own companies 
and then in the formation of GDC. Mr. Metz at one time held controlling interest 
in both GDC and GAW (1928-1981). Of the remaining five appearing in the 
schedule, there was none who, as of August 2, 1939, had not taken steps to dis- 
associate himself from his interlocking position.” 


3. Common Interests of I. G. Farben, General Aniline and Film and General Dye- 
stuff Corporation 


On frequent occasions, the correspondence between GDC and GAF recites inci- 
dents of their business having a mutual interest with Farben. It has only to be 
remembered that the constitutents of I. G. Farben participated in the July 31, 
1925, agreement establishing the old Grasselli Dyestuff Corporation, which has 
become the GAW division of the GAF organization. Under the terms of the 
1925 agreement, which are still not abrogated, GAF was to receive from I. G. 
Farben technical assistance, know-how, and patents for products to be manufac- 
tured by it, including dye patents.” 

GAW’s commercial relations with Farben were, insofar as the development of 
dyes manufactured in America was concerned, similar to the type of relation 
which has been described between Farben and GDO, i, e., frequent exchange of 
technical men to obtain or interchange know-how occurred, cooperation in per- 
fecting patents for dye manufacture in the United States was effected; and 
arrangements for the receipt of needed intermediates were regularly conducted. 

In the early days of GDC, an illustration of the common front maintained by 
Farben, Grasselli Dyestuff and GDC in establishing themselves in the dyestuff 
business in the United States was the patent protection established by Grasselli 
Dyestuffs, which had the effect of protecting GDC’s Farben importations to the 
extent that such importations would remain in the “noncompetitive class” of 
dyes, thus reducing thed uty requirements on said imports. The point is best 
made by a letter from Grasselli Dyestuff to GDC on September 20, 1928: " 

“* * * Another item is the expense of taking out U. S. patents on new IG 
patents, which, while privileged of exercising them here whenever we want to, 
serve in the majority of cases for the protection of your importations and will 


BE. K. Halbach tendered his resignation to GAW (August 2, 1939) and to Agfa Ansco 
Corporation (July 1939), both of which were subsequently formalized by the respective 
boards; see letter dated November 13, 1939, to Lawrence McFarlane, Montreal, from 
E. K. Halbach, GDC file re various documents. 

W. H. Duisberg resigned from GAR, July 26, 1939 ; see Synopsis of Meetings of Board of 
Directors GAF, GAF Exhibit 105. 

a Hutz resigned from GDC July 31, 1939, accepted by the Corporation September 

1939 ; see Minutes of Meeting of Board of Directors. 

W. P. Pickhardt resigned from GDC August 2, 1939, accepted by the Corporation Sep- 

tomes 27, 1939; see Minutes of Meeting of Board of Directors of GDC dated September 
1939, éDc file re Minutes of Meeting of Board of Directors. 

D. A. Schmitz resigned from GDC July 27, 1939; see Minutes of Meeting of Board of 
Directors of GDC dated July 27, i>) GDC file re Minutes of Meeting of Board of Directors. 

* Patent Hearings, o 7 cit., p. 

*" GDC File No. 6 re pening Gates and Operations. 
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continue to do so for a number of years until our factories are further developed. 

This item which, at the time of our original agreement, was nominal, has in- 

creased very considerable within the course of this year, and we simply cannot 

continue to carry the entire burden, and have to ask you to start to pay us 10% 

royalty on all of your importations covered by our patents. In particular cases 

where this rate of royalty would impose a hardship on you, we are at any time 
ready to discuss them with you if you will lay all the details before us.” 

GDC accepted Grasselli’s proposal in a letter of September 27, 1928." 

GDC and GAW, acting as a unit or at least with mutual interests, often 
solicited the aid of I. G. Farben in maintaining their commercial interests. An 
example might be taken from a letter of July 13, 1938, directed by GDC to Dr, 
R. Hutz, Vice President of GAW, in which Mr. Halbach, the writer, stated: 

“I have discussed this matter [a question of auxiliary products] with Dr. 
Aickelin [of GAW] and we both feel that it would be quite essential for you to 
take this matter up with the I. G. Farben before you return and see whether 
they will not let GAW make the BMULSIFIER O here so that we can protect 
these products in this market.” ” 

In reality, GDC, GAW, and IGF constituted a triumvirate whose individual 
interests in the dyestuff business were established by separate contracts obligat- 
ing each for specific assistance to the other. The chain was linked in this 
manner: 

(1) I. G. Farben granted to GAW the exclusive right to manufacture in the 
United States its processes of dyestuffs, intermediates, and organic auxiliary 
products employed in the manufacture of dyestuffs and colors (a designated list 
of product types was specifically set forth). Farben agreed also to give GAF 
the sole and exclusive benefit of its research and to furnish technical assistance 
and patents for use in manufacturing dyestuffs in the United States.” 

(2) GAF is under contract to exclusively sell to GDC all dyestuff products 
that it manufactures. GDC, in turn, resells to the trade.” 

(3) GDC from 1926 to 1936 held the exclusive right to sell all Farben dye- 
stuffs imported into the United States. Since 1936, GDC has been receiving 
Farben dyestuffs on a nonexclusive basis, retaining its right, under contract, 
to Farben technical assistance, and has maintained its close commercial asso- 
ciation with Farben in continuing the important dye supplies received from 
Farben. 

When, in 1935, it was found necessary to establish an advance account to 
obtain Reichsmarks to pay for Farben goods, it was GAW to whom GDC turned 
when it needed temporary credit ($8,900,000) to conclude a purchase of Reichs- 
marks through The National City Bank.” 

In an earlier instance, October 1933, GDC had borrowed $1,000,000 from GAW 
in order to reduce its account at the IG.” 

These loan transactions are indicative of the mutual assistance that existed 
between GAW, Inc., and GDC and establish the community interest of each in 
maintaining harmonious relations with I. G. Farben at the time Farben was 
called upon by the German Government to liquidate its accounts outstanding 
and sell only against funds advanced. 

The culmination of the common interests among the three corporations ap- 
peared in 1941 when the Anti-Trust Division of the Department of Justice 
entered the two American firms for the purposes of investigation. 

On December 19, 1941, an indictment was returned in the District Court of 
the U. 8. for the So. District of New York against General Dyestuff Corporation, 
General Aniline & Film Corporation, and I. G. Farbenindustrie, A. G., and certain 
executives of each. The indictment charges the defendants with .conspiracy 
which had the effect of unreasonably preventing and restraining free and 
vigorous competition in the importation and sale of dyestuffs in interstate and 
foreign and domestic commerce. 

The indictment reviews the contracts (all set forth in previous pages of this 
report) between the defendants and certain facts of their related activities. 

At the date of filing this report, the defendants trial remained postponed. 

*8 Ibid. 


™" GD ‘-Farben Exhibit folder—Letter July 13, 194 GDC to R. Hutz. 
© Patent Hearings, op. cit. Contract July 31, 1925, p. 3196. 

* Contract of June 6, 1927, supra. 

* See p. 30, supra. 


"See GDC Board of Directors’ Minutes, October 18, 1933, in which the GAW loan was 


approved for purpose of reducing the IG loan prior to the establishment of a 14,000,000 


Reichmark crecit with the IG in Frankfurt. The $1,000,000 borrowed by GDC from GAW 
was applied on IG account January 1, 1934. 
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Other Suppliers 
In the last ten years, GDC's dye purchases from other than I. G. Farben and 
General Aniline & Film Corporation has averaged only 10 per cent of the mer- 
chandise annually placed in the market by the Corporation. GDC purchases 
dvestuffs and chemicals from twenty or more American companies, the roster 
of which includes most of the dye-making houses in the country. Quantities 
of dyes were received from the Swiss corporations, Durand & H. Huegenin and 
( hemische Fabrik Rohner. In normal years it supplemented its purchases by 
obtaining needed dyestuffs any place in the world where dyes of suitable quality 
and price could be located. 

The Corporation has the exclusive right to sell the products of the Marietta 
Dyestuffs Company, of Marietta, Ohio, and the Guyan Color & Chemical Works, 
Inc., of Huntington, West Virginia.” 


/ 


F. OWNERSHIP OF GDC 


1. Stock Ownership (General): From the date of incorporation in 1925 until 
August 1939 there had been but thirteen persons or corporations holding stock 
in@bc. Of this thirteen, eight received stock when the Corporation opened for 
business. They were the following: 


Stockholders, Jan. 1, 1926: Shares held 
Tic ee en Ot a 20) 20 ST va he _ 71,500 
B. A. Ludwig_- : : *500 
R. N. Wallach ad 
R. Hatsz.... ; hia = peroneal 
A. Kuttroff_ i sonla * 900 
‘’. Pickhardt_ ee ; ae * 500 
). K. Halbach ; * 500 
A. Lendle___--~- * 100 


6, 000 

1 Represent H. A. Metz & Co., Inc., allotment in consolidation. 

* Represent Grasselli Dyestuff Corporation allotment. 

* Represeut Kuttroff, Pickhardt & Co., Inc., allotment. 

The 6,000 shares originally issued (10,000 authorized) remained the aggregate 
of shares outstanding until May 1941. 

In addition to the eight originally receiving stock, four additional individuals 
became stockholders up to August 1939. They were: W. P. Pickhardt and Percy 
Kuttroff, sons of the original stockholders, Dietrich A. Schmitz and W. H. Duis- 
berg. The fifth addition (up to August 1939) to the original stockholders was 
the Marion Company which held shares purchased from the Adolph Kuttrotf 
Estate and eventually (June 8, 1938) sold the same shares to one current stock- 
holder, E. K. Halbach, and W. H. Duisberg, a newcomer stockholder with the 
the June 1939 purchase. 

The stock record of the Corporation indicates that in the entire operations of 
the Corporation there have been three majority stockholders. H. R. Metz, one of 
the original stockholders, attained the position of majority stockholder when, on 
October 23, 1928, he purchased the Grasselli Dyestuff stock interest in GDC.™ 
On March 15, 1931, Metz, in need of funds, sold his entire stockholdings in GDC, 
1,100 shares, to D. A. Schmitz, retaining an option to repurchase the stock from 
Schmitz within two years after the sale. Metz did not recapture his stock and 
D. A. Schmitz continued as the majority stockholder until August 1, 1939, by 
virtue of his 4,100 shares owned. On August 1, 1939, GDC itself purchased the 
Schmitz and W. P. Pickhardt holdings, totaling 4,400 shares, 1,200 of which went 
to a former minority stockholder, E. K. Halbach, raising his aggregate of shares 
owned to 2,100, thus making him the largest individual stockholder of the corpo- 
ration, 

From the date August 1, 1989, until the date of vesting E. K. Halbach, or a 
trust created by him to hold his shares, remained the largest individual stock- 


George A. LaVallee, President of Marietta Dyestuff Company, has been a member of the 
Board of Directors of GDC since April 1942, 

* When Grasselli Chemical Co., part ov ner ‘f Grasselli Dyestuff, sold its plant facilities 
and certain assets to E. I. Dupont on October 23, 1928, H. A. Metz purchased from Grasselli 
Chemical its remaining assets, including 1,000 shares of GDC capital stock. The GDC 
shares so purchased by Metz were registered in the name of R. N. Wallach, see GAF 
Exhibit 81, also Patent Hearings, p. 2065, and the stock record of GDC. 
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holder. On January 3, 1940, Mr. Halbach became the majority stockholder when 
he received from Treasury stock a dividend (as did all other stockholders) of 
1,050 shares to increase his share holdings to 3,150 and a .majority.. Halbach’s 
stock, held in an irrevocable trust for his wife and two daughters from Decem- 
ber 6, 1940, on, was augmented by another stock dividend (new issue) May 12, 
1941, which increased his share holdings to 4,725, a majority of the 8,956 shares 
outstanding after the second dividend. 
The stockholders as of the date of vesting were as follows: 


Registered in the Total number | Registered in the Total number 
name of— of shares name of— of shares 

ce I ian ect eenies 1, 975 Geo. A. LaVallee__..--__-_ + 50 
Party Buti i 225 Eliz. S. Halbach & F. H. 
Henry Herrmann ____-_--- 30 Stafford, Trustees_.....--- 4, 725 
Sie 400 ——. 
- Wii... 40 8, 678 
a, Sere ee 850 General Dyestuff Corpora- 
J; Rebt; Bonnar.....+a.-<+ 60 ionn (Treasury Stock)... 278 
Lennart Swenson_..-_.._-- 73 — 
A. V. St. George_..-..-----. 750 8, 956 


In the above schedule, three stockholders, Walter H. Duisberg, Dr. A. V. St. 
George, and Geo. A. LaVallee, were not employees of the corporation, although 
Duisberg had served as a director of the Corporation from June 22, 1938, until 
September 22, 1939. Mr. Halbach’s trust, Elizabeth Halbach and F. H. Stafford, 
Trustees, will be treated here as though the trusteed stock was held by Mr. 
Halbach individually. 
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With the exception of Mr. Halbach and W. H. Duisberg, each stockholder above 
listed obtained his shares in the Corporation on or after August 1, 1939 and held 
his stock subject only to stockholders’ agreements with GDC. 

Messrs. Kuttroff, Herrmann, Lenz, Wingender, Martin, Bonnar, and Swenson 
ranking employees or officers of the corporation, state that in purchasing the 
stock of GDC ® they were exercising an opportunity offered them by the Corpora- 
tion to invest in the enterprise in which they were employed and each recognized 
the opportunity to be a profitable and prudent investment. Each of the stock- 
holders acquired his stock by a personal outlay of funds and by stock dividend. 
Each is an American citizen. 

2, Personal History of Stockholders 

W. H. Duisberg™ was born in Elberfeld, Germany, August 27, 1892; he immi- 
grated to the United States October 3, 1927, and received his final citizenship 
papers May 1, 1933. He is the son of Carl Duisberg (deceased), prominent in 
the organizing of I. G. Farben and first Chairman of the I. G. Farben Board. 
W. H. Duisberg served as a director of GDC from June 22, 1938, until September 
22, 1939; other offices held by him include, director of GAF, 1929-39, and First 
Vice President of GAF, 1935-39; director and officer of The Marion Company 
from 1931-39; director of Chemnyco, Inc., 1931-84; officer of Chemnyco, Inc., 
1935-37. He was also the managing executive and principal owner of the 
organization known as Patents Research, Inc., a firm which brokered I. G. Farben 
patents in America and whose assets were sold to Chemnyco, Inc., with the 
dissolution of The Marion Company in which Patents Research, Inc., had been 
placed by Duisberg. In 1936, W. H. Duisberg was named by Kalle & Co., one 
of the members of I. G. Farben, as its patent attorney and consultant chemist 
in America and “caretaker of the Kalle interests in America.” These are the 
appearances challenging Duisberg’s independence from Farben, which led the 
Treasury and Justice Departments to the conclusion that his presence in Ameri- 
can enterprises was that of a Farben representative. 

Dr. Duisberg, a trained chemist was employed, before arriving in this country, 
in the I. G. Farben Laboratories. He is a patent attorney and has followed this 
vocation since his arrival in America; GDC was among his clients. At the 
present time he is employed as a patent attorney in the law offices of Garey, 
Desvernine & Garey, 63 Wall Street, New York City. 

Duisberg first became a stockholder of GDC June 8, 1938, with the purchase 
of 100 shares for cash from The Marion Company. On August 1, 1939, Duisberg 
was a 200 share stockholder of GDC. Mr. Halbach states that Duisberg was 
selected as a potential purchaser for 1,400 additional shares of GDC at the time 
Schmitz, Hutz and Pickhardt turned their shares into the Corporation. Halbach 
has stated: 

“We [the company employees and officers], could not raise $400,000 to buy the 
Schmitz stock. The company had to buy it and they boughtit. It was impossible 
for us to sell $400,000 worth of stock amongst ourselves, we didn’t have the 
money. * * * I thought we would try to sell half of it and take the other 
$200,000 as Treasury stock, and I offered Duisberg, I think, 1,400, which we 
hadn’t sold at that time. * * * Duisberg was picked after we [in the firm] 
didn’t take it all. * * * I had to get somebody. We always were undercapital- 
ized, which I never liked. I always wanted to bring that up to a million some 
way [from $400,000] and I cast around in my own mind and I remembered that 
Duisberg had been put out uptown * * * he had left American I. G. or had 
been put out. I don’t know what you want to call it, but he was out, and I know 
he had money and I thought he would probably be a good man to sell some of 
that stock to.” ™ 

Dr. Duisberg, in his affidavit to the Custodian, confirmed that he was offered 
1,400 shares of the unsold stock at $100 per share and said: 

“Although I had sufficient resources to make this investment, I decided I would 
not purchase more than 900 shares, which gave me a total of 1,100 shares. * * * 
My reason for purchasing any and all of the GDC stock was to acquire a sound 
and profitable investment.” * 

Dr. Duisberg’s 1,100 shares and subsequent stock dividends thereon made him 
the second (to E. K. Halbach) largest stockholder of the Corporation. 





* Stockholders’ affidavits in GDC file. 

*? W. IL. Duisberg’s statement to APC, March 12, 1943; see Stockholders’ affidavits, GDC 
file 

* GDC file W. H. Duisberg—Letter August 6, 1936, from Kalle & Co. to Duisberg. 

™ BE. K. Halbech testimony, op. oT 52. 

1 Affidavit of W. H. Duisberg dated March 12, 1943, op. cit. 
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Percy Kuttroff: Percy Kuttroff is the son of Adolph Kuttroff, first chairman 
ef the Board of GDC and now deceased. Kuttroff occupies a position as Man- 
ager of Statistical Department of GDC. He has been with the Corporation 
since 1929. Percy Kuttroff was born in New York City, July 11, 1887. 
rhroughout the period, October 1932 to June 8, 1938, Mr. Kuttroff was a 400 
share stockholder of GDC, having received these shares from his father Adolph. 
He again became a stockholder August 1, 1939, participating in the 4,400 
shares acquired by the Company on that date and paid cash for his 100 shares 
received. Kuttroff’s stock was augmented by stock dividends in January 1940 and 
May 1941. He was possessed of 223 shares at the date of vesting. 

Henry F. Herrmann: Henry Herrmann is employed as an executive in charge 
of production, correspondence, and agencies. Mr. Herrmann was born in Wehlan, 
Germany, July 2, 1890. He came to the United States with his parents in May 
1897; he was naturalized, by affiliation, through his father’s papers, January 
21, 1904; his mother was also a United States citizen. Mr. Herrmann was first 
employed in GDC in October 1928. He has two sons, 23 and 21 years of age; 
each of whom is serving in military service today. Mr. Herrmann’s brother, 
Ernest E. Herrmann, is a Commander in the United States Navy. All of his 
mmediate relatives reside in the United States. His record has been checked 
by both the local and state police departments and the files of the FBI in 
New York did not show any data indicating anything untoward concerning Mr. 
Herrmann. The Treasury investigators concluded that Henry Herrmann bears 
a good reputation at the plant and in his community and nothing was revealed 
to indicate that he was not a loyal citizen of the United States.’ 

M:. Herrmann acquired 20 shares of the capital stock of the Corporation, 
January 30, 1941, with a personal outlay of cash and received a 10-share dividend 
in May 1941 to increase his total holding to 30 shares, his aggregate at the date 
of vesting. 

Rudolf Lenz: Rudolf Lenz, Vice President of the Corporation, has served with 
the company from the date of its incorporation, having been previously em- 
ployed with one of the consolidating firms, Grasselli Dyestuff Corporation, since 
July 1914. Mr. Lenz was born May 26, 1891, in Ottawa, Illinois. His parents 
were born in Germany ; his mother was naturalized in 1921 in Boston, Massachu- 
setts. Mr. Lenz is of the opinion that his father was also naturalized but does 
not possess the date or place. He states, “I believe my father was naturalized 
because he was an instructor of languages on the U. 8. S. Michigan and Captain 
of the Fifth Regiment, National Guard, Michigan.”3 Mr. Lenz acquired his stock 
in several blocks, the first being 100 shares which he purchased August 1, 1988, 
for cash. With the vesting of the Corporation by the APC, Mr. Lenz was re- 
tained as Vice President but resigned as director July 1939, but serves as execu- 
tive in charge of sales, including the regulation of GAW production estimates, 
meeting competition as to quality and price, obtaining priorities, etc., Mr. 
Lenz was the “second man” to EB. K. Hallbach in the Corporation. 

A. T. Wingender : Mr. Wingender is Treasurer of GDC; he has been employed by 
the Corporation since its organization and served in the predecessor company, 
Kuttroff, Pickhardt & Co., Inc., from September 1909. Mr. Wingender was 
born in New York City, April 3, 1892; his parents, born in Germany and now 
deceased, were each naturalized April 6, 1899, at the Supreme Court, 1st Judi- 
cial District, State of New York. His son, Theodore G. Wingender, is serving 
in the Infantry of the U. S. Army. 

Mr. Wingender reports, “I was given the opportunity, January 5, 1940, to be a 
stockholder of this Corporation.”* On this date, Mr. Wingender purchased 10 
shares of stock with his personal check. The Wingender stock was augmented in 
May 1941 by a 5-share stock dividend, and in August 1941 he purchased, with his 
personal funds, an additional 25 shares, making total shares owned, at the 
date of vesting, 40 shares. 

H. Walford Martin: Mr. Martin is secretary of the Corporation. He was born 
in Bingley, England, July 17, 1878; Martin was naturalized October 1, 1919, in the 
U. 8. Court, Eastern District Pennsylvania, Philadelphia. His father still resides 
in England; his mother is deceased. Mr. Martin first became a stockholder of 
GDC by purchasing 100 shares of stock from the Corporation, August 1, 1939. 
In his affidavit to the APC, March 1, 1943, Mr. Martin said that he purchased the 
stock of GDC because “I knew that Mr. Halbach had, for a long time, been trying 





? Personnel record Henry Herrmann, GDC file. 
* Lenz affidavit ty APC, March 2, 1943, GDC file. 
*‘ Wingender Affidavit to APC, March 2, 1943-——-GDC file. 
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to secure control of GDC and I welcomed the opportunity to buy the shares of 
stock offered to me.”* Mr. Martin in his affidavit also added, “other than these 
[stockholders] agreements, there were no limitations whatsoever as to my rights 
as a stockholder and nothing of this kind was ever discussed with Mr. Halbach 
or any other person.”* Mr. Martin’s original stock was increased by two stock 
dividends and two additional purchases for cash, which, at the date of vesting 
gave him an aggregate of 350 shares. 

J. Robt. Bonnar: Mr. Bonnar is the technical director of GDC and has served 
in the Corporation since April 15, 1935. He was born in Fall River, Massachusetts, 
June 24, 1906. His parents are both American citizens. Mr. Bonnar is a chemistry 
graduate of MIT, Boston, Massachusetts. 

He first acquired shares of GDC, September 30, 1939, purchasing 10 shares with 
a check on his bank in White Plains, New York. 

With stock dividends and an additional purchase of 37 shares on August 22, 
1941, Mr. Bonnar was a 60-share stockholder at the date of vesting. In answer to 
the circumstance causing his acquisition of the Corporation’s Stock, Mr. Bonnar 
replied in an affidavit : 

“The writer had told Mr. Halbach some years back that should there ever be a 
chance that GDC stock could be purchased, the opportunity would be welcomed 
by the writer, and thus as opportunity did come up in October of 1939, the writer 
took up the opportunity. As far as the other two purchases are concerned, the 
reason is the same as for the first purchase; namely, that the writer believed in 
the future of the Company and would, as a matter of fact, have purchased more 
stock if the necessary money had been available.” ' 

W. Lennart Swenson: Mr. Swenson is employed by the Corporation as Sales 
Manager and has served with GDC since its organization, having had prior 
employment in Kuttroff, Pickhardt & Co., Inc. Mr. Swenson was born September 
“1, 1902, in Brooklyn, New York. His father was born in New York City, New 
York; his mother in Scotland; both are United States citizens and living. Mr. 
Swenson acquired his first stock in the Corporation September 30, 1939, paying 
eash therefor. His holdings were increased by stock dividends and by a purchase 
of 50 shares, November 1941, which gave him an aggregate of 73 shares at the 
date of vesting. 

Dr. A. V. St. George: * Dr. St. George is a native-born American citizen and a 
well-known New York physician. He acquired his stock in GDC by a cash pay- 
ment of $50,000 for 500 shares, January 3, 1940, and a 50% dividend of 250 shares 
on May 1, 1941. Dr. St. George stated that he had known Mr. Halbach from 
twenty-five to thirty years and had rendered medical services to the Halbach 
family for a period of years. In an informal conversation with Mr. Halbach, 
Dr. St. George expressed the desire to convert some of his cash to investment. 
At this meeting, Mr. Halbach suggested the purchase of GDC stock; Dr. St. 
George accepted the investment opportunity after conferring with his banker at 
the 57th Street Branch of the Bankers Trust Company and receiving assurance 
that the GDC was a sound and ably managed firm. Thereafter, he purchased 500 
shares of the Corporation. 

Dr. St. George’s statements concur with information obtained during the inves- 
tigation from Mr. Halbach; Halbach stated that the 4,900 of the total outstand- 
ing 6,000 shares purchased by the Corporation from D. A. Schmitz, W. H. Pick- 
hardt, and R. Hutz were offered first to employees of the Corporation in propor- 
tion commensurate with their financial ability to purchase, and thereafter 
friendly outside capital was solicited to take up remaining shares. 

Dr. St. George’s selection was made by Mr. Halbach because, “I thought that a 
professional man would not be as liable to cause us trouble as taking a chance 
on somebody outside who might be making trouble by selling to some competitor 
or trying to sell to some competitor.” ° 

Mr. Halbach enlarged his statement to your examiners to say that Dr. St. 
George was welcome as an investor, but that he felt Dr. St. George’s presence 
as a stockholder would only be as one disinterested in the Corporation except 
for incoming dividends. Dr. St. George reported to your examiners that he was 
not offered, or did he request, any position as a director or officer in the Corpora- 
tion and that he had attended only one stockholder’s meeting. 


‘— of H. W. Martin to APC, 8/1/43, GDC file. 
1d. 
* Affidavit of J. R. Bonnar to APC, 3/1/48, GDC File. 
ene a of interview March 17, 1943, Dr. St. George with B. M. Shafer, APC Examiner 
, e. 
*GDC File #2—5E. K. Halbach testimony op. cit. p. 65. 
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Dr. St. George, for a period from April 1939 until August 1939, was the largest 
outstanding stockholder of Chemnyco, Ine. He willingly concedes that his hold- 
ing of the Chemnyco, Inc., stock (which was transferred to him from D, A. 
Schmitz), was a temporary affair done as a favor for W. P. Pickhardt who had 
requested that he hold the shares under a verbal guarantee that Pickhardt would 
arrange reacquisition of the shares at a date some time after the June dividend 
was paid to St. George. Dr. St. George evidenced to the APC Examiner that he 
paid cash from his personal funds to acquire the Chemnyco, Inc., shares and 
received cash with their disposition. He recounted that he had been a friend of 
Pickhardt and Schmitz and that he had rendered medical attention for a number 
of years to each and his family. 

Dr. St. George was not a stockholder of Chemnyco, Inc., when he purchased 
his GDC shares. Mr. Halbach has stated” that he was not aware that Dr. St. 
George had any connection with Chemnyco, Inc., until after St. George became 
a GDC shareholder; he learned it from Mr. Desvernine of Garey, Desvernine & 
Garey, New York law firm and former attorneys for Mr. Halbach. Dr. St, 
George acknowledges that, “Mr. Halbach easily might not have known of my 
participation in Chemnyco, Inc.; I didn’t tell him.” * 

George A. LaVallee: Mr. LaVallee was one of the three stockholders at the 
date of vesting not employed by the Corporation. He was, however, director 
of the Corporation, a position he currently holds. Mr. LaVallee is an American 
citizen and at present is General Manager of the Marietta Dyestuff Co., Mari- 
etta, Ohio. He was born at Greenfield, Massachusetts, October 6, 1886. He pur- 
chased 50 shares of the stock of GDC on December 2, 1941, paying cash therefor, 
Mr. La Vallee’s affidavit detailing the circumstances ef his purchase reads: ” 

“For many years the GDC was a very large buyer of the dye manufacture 
of the Marietta Dyestuff Company of Marietta, Ohio. The latter company was 
largely dependent for the major part of its business on the GDC [which ex- 
clusively sold all Marietta dyestuffs] * * * 

“It was only natural that I should promote as close relations as possible with 
the General. It followed, therefore, I was highly pleased to be invited to pur- 
chase some GDC stock, and after I had done so, I was invited to become a mem- 
ber of the Board of Directors.” 

Elizabeth S. Halbach and Franklin H. Stafford, Trustees: This trust repre- 
sents the GDC stock holdings of E. H. Haibach. The trust itself and its creation 
are separately detailed in the following section marked E. K, Halbach Trust. 
For present purposes, EB. K. Halbach individually will be treated as the stock- 
holder at the time of vesting. 

EK. K. Halbach: There has been much divergence of conclusion concerning E. K. 
Halbach. He has alternately been depicted as an “I. G. Farben dominated execu- 
tive’,” a “trusted servant of I. G. Farben” ™, “a man of high standing in the 
dyestuff trade, whose forty-two years in the business has been in a large part 
responsible for the growth of the dye industry in the United States”, and “an 
honorable American citizen who was an outsider to the innerworkings of the 
‘fabulous picture’ of I. G. Farben in America.” “ 

Halbach’s reaction to his present predicament is—that prior investigators 
have erroneously stigmatized him as untruthful in relating negotiations con- 
cerning himself and his Company; and, that the conclusions made by the Treas- 
ury Department concerning himself and his Company seem to have been pre- 
sented according to a preconceived blue print or plan in which GDC was an 
assumed participant when the investigation was opened. 

Mr. Halbach was born in Philadelphia, Pennsylvania in 1883; his father was 
born in Germany in 1852, came to the United States when a young man and 
became an American citizen in 1885. His mother was born in Rhode Island 
in 1860. Mr. Halbach’s father died in 1918 and his mother is still living. He 
warried Elizabeth Stafford, who was born in Pittsburgh, Pennsylvania. He 
has two daughters. 


“ Thid.; also statement to APC Examiners Bledsoe & Shafer, 2/23/48. 

"Dr. St. George's statement to APC Examiner, E. M. Shafer, March 14, 1943, op. cit. 
poh A. LaVallee affidavit to APC, March 3, 1943—see Stockholders Affidavit, 
APC File. 

* Conclusions made by Treasury Investigators and APC persennel, APC File F—9-100—- 
28-245 & GDC Pile labeled BE. K. Halbach. 

4GDC File #3—Final Investigative Report of Treasury re GDC. 

6 Dr, Sranie H. Lippert, March 9, 1943, to APC Examiner, BE. M. Shafer, copy of inter- 
view in file. 

* Hugh Williamson, Viee President of GAF, to APC Examiners, E. P. Bledsoe & KE, M. 
Shafer, March 9, 1943, copy of interview in file. 
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In 1899, at the age of seventeen, Mr. Halbach went to work for the partnership 
of Wm. Pickhardt & Kuttroff in Philadelphia, in which partnership his father 
was an employee. In 1900, the partnership was incorporated as Kuttroff 
Pickhardt & Co. and Mr. Halbach was retained as a clerical worker. He sub- 
sequently became a salesman for Kottroff Pickhardt & Co. When the Continental 
Color & Chemical Co. took over the assets and personnel of Kuttroff Pickhardt 
& Co., Mr. Halbach entered Continental Color & Chemical Co. ag a salesman 
and continued as a salesman through the Badische Co. of New York into the 
Kuttroff, Pickhardt & Co., Inc.“ In his service with the Badische Co. of New 
York, Mr. Halbach became one of eight directors. Concerning his service as 
director in the Badische Co, of New York, and APC investigation in the last war 
indicated that the nonstockholder directors (including Mr. Halbach) ‘in reality 
are salesmen being given the title of director merely on account of courtesy to 
them.” * 

In 1918, Mr. Halbach was made manager of the Philadelphia Branch of 
Kuttroff, Pickhardt & Co., Inc. In 1923, he became an executive (secretary) of 
that firm in New York, following the death of Mr. Kuttroff’s son. In 1925, dur- 
ing which time he was receiving a salary of $25,000 per annum, Mr. Halbach 
purchased, from his savings, $20,000 capital stock of Kuttroff, Pickhardt & Co., 
Inc., or 200 shares, par value $100. 

At the time of the incorporation of GDC in which Kuttroff, Pickhardt & Co., 
Ine., was a participant, Mr. Halbach surrendered his 200 shares of Kuttroff, Pick- 
hardt & Co., Inc., and with an additional $30,000 from savings acquired 500 
shares of GDC capital stock. Mr. Halbach became secretary of GDC when it 
opened for business January 1, 1926. He was named general manager of the 
Corporation, June 23, 1926, and in May 1930 was named president to succeed 
Herman A. Metz, who became chairman of the board simultaneously. Mr. Hal- 
bach has stated to your examiners that his nomination as president by H. A 
Metz, the largest stockholder at that time, was made at the persuasion and per- 
sistence of himself (Halbach). Mr. Metz was occupied with political matters 
and was not ambitious in the detail necessary in the management of the Com- 
pany. Mr. Halbach reported that he felt he deserved the presidency of the 
Company if he were to continue to perform the duties of president. (He had 
been elected a vice president in 1929.) 

At the time Mr. Halbach entered the employ of GDC, he was one of many 
brought over from the old Kuttroff, Pickhardt & Co., Inc. He was not a con- 
sultant or active participant in the founding of GDC but was a successful sales- 
man responsible to his employer, Adolph Kuttroff. 

After Mr. Halbach’s father’s death in 1918, Halbach looked to Adolph Kuttroff 
for advice as to his personal interests. For instance, some months after the 
organization of GDC, Mr. Halbach was approached by Dr. Grief (Wilfred Grief), 
a representative of the German dye interests, who asked him to grant an option 
upon his 500 shares of stock of GDC to I. G. Farben. Mr. Halbach states that 
he originally refused but finally, after several conversations with Dr. Grief, 
consulted with Mr. Kuttroff, then a stockholder of GDC. Adolph Kuttroff ad- 
vised Halbach to sign the option to I. G. Farben on the grounds that it was not 
by any means clear that GDC would be a financial success. He pointed out that 
Mr. Halbach had invested $50,000, which was then substantially his entire for- 
tune, and that the proposed agreement was in the form of a put-and-call, which 
not only gave the I. G. the right to purchase the stock at $100 a share, but also 
gave the holder the right to compel the I. G. to purchase the stock at $100 a 
share. Adolph Kutroff’s advice was that the agreement, containing such terms, 
could not be very harmful to Mr. Halbach and might result in a saving of his 
investment in event GDC should be unsuccessful. Thereupon, Mr. Halbach 
signed the I. G. agreement and his stock certificate for 500 shares, endorsed in 
blank, was delivered over to the law firm of Briesen & Schrenk of New York, 
counsel for the I. G. Farbenindustrie in the United States.” As will be detailed 
in full below, all stockholders signed a similar option running to I. G. Farben. 

Mr. Halbach became one of eleven directors of the Corporation, December 31, 
1925, a position he held until July 13, 1942. 


17 See stpra, p. 20, History of Consolidating Companies, Kuttroff, Pickhardt & Co., Inc 

% Old APC Files re Badische Co. of New York, Trust 734, Claims 5935 to 5938, inc., and 
Exhibit D. op. cit. 

™® Memorandum for APC re GDC and FE. K. Halbach, prepared by the law firm of Sullivan 
& Cromwell, New York City, copy in GDC file “Ernest K. Halbach”’; see also affidavit of 
FE. K. Halbach dated March 9, 1943, GDC file re stockholders’ affidavits. 
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With the entry of the Alien Property Custodian as the sole stockholder of 
GDC, Mr. Halbach and other directors were replaced by an APC approved board 
(the only holdover from the old board is George A, LaVallee). Mr. Halbach 
was replaced as president and retained as “special consultant” to the new APC 
approved management. He continues in this position today and enjoys the 
confidence of Colonel Louis Johnson, President, and Mr. Matthew J. Hickey, 
Vice President. 

Mr. Halbach has prepared a memorandum for the APC in which he presented 
an eight-point rebuttal to the conclusions which resulted in the blocking of his 
funds and in a large measure to the vesting of GDC. The substance of his refu- 
tation is that his personal relations and those of his company with the I. G. 
have been confined to the normal operations of selling dyes on a purely com- 
mercial basis. 

Mr. Halbach’s personal record is good.” In 1940, his contributions to charities 
and organizations totaled $2,500. A cross section of his fifty-six donations 
includes : ™ 


Amount 

British Mission $50. 00 
Bundles for Britain 20. 00 
America-First Committee 25. 00 
American Committee for German Relief Fund 20. 00 
Community Service Society : 40. 00 
Diseiiat Rearaent: V GROURING iste. sii ow stk. eek <i dnt. 10. 00 
German-American Conference 25. OU 
Foundation for the Blind 50. 00 
Protestant Federation__-_ 50. 00 
Various Hospitals (including Jewish) 648. 00 
Salvation Army 150. 00 
Contribution to New Jersey Republican Party 175. 00 
Citizens (lem Geet ie TOP Wh Te cert ce menencencucmammonanen 15. 00 
Christ Church % .18 
. 00 


Dr. Arnold H. Lippert, Director of the Dye and Textile Branch of WPB and 
Chairman of the Dyestuff Industry Manufacturers Advisory Committee 
(DIMAC), stated that the DIMAC was organized in January 1942 and that, “such 
committee could not be formed without Mr. Halbach; his knowledge of the dye- 
stuff business and his standing in the trade made him a natural selection.’™ 

Dr. Lippert volunteered that Mr. Halbach’s services had been offered without 
reservation and that his participation in the Committee’s discussions had been 
most helpful and respected by himself and all members present. In addition to 
his endorsement of Mr. Halbach’s service to the WPB (originally OPM) before 
and after the United States became involved in the present war, Dr. Lippert re- 
called that while he had served with the textile firm of Bancroft and Company, a 
consumer of GDC supplies, he had known Mr. Halbach to be of high standing in 
the dyestuff trade and thought that the growth of GDC had been largely attribut- 
able to the service standard and sales organization developed in GDC by Mr. 
Halbach., 

An incident in the record, in the form of a telephone censorship intercept, 
charges that an evasion of censorship by one Ernest Halbach was made June 19, 
1942, in which said Ernest Halbach placed a call to Argentina and asked the 
recipient to, “send his regards to the folks back home, since he understood that 
they could still communicate with them from Argentina.” 

This call was made by Ernest W. Halbach of 6 Quincy Street, Methuen, Massa 
chusetts. The incident referred to is a case of mistaken identity as far as Ernest 
K. Halbach of GDC is concerned. Verifying facts may be located in the file of 
E. K. Halbach in the Alien Property Custodian’s office. 

Although Mr. Halbach’s principal endeavor was the administration of GDC, 
he was also a director of GAW and the Agfa Ansco Corporation.” He held shares 
in and was a director of the Consolidated Dyestuff Corporation, Ltd., a Canadian 
corporation engaged in the marketing of dyestuffs in Montreal. Consolidated 


* See GDC file re E. K. Halbach summarizing activities in community affairs. 

21 See GDC Exhibit folder #A, section labeled “Charities”. 

2 Interview with Dr. Harold H. Lippert by E. M. Shafer, APC Examiner, March 9, 1943; 
memorandum of interview in GDC file labeled Dr. A. H. Lippert. 

See infra. Interlocking Officers and Directors of GDC and GAF. 
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Dyestuff Corporation sold the I. G. Farben dye products in Canada and received 
quantities of dyes from GDC. Certain shares of Consolidated Dyestuff owned 
by the Axe Trading Company, a British firm which has been vested by the British 
Alien Property Custodian, were taken over by the Canadian Custodian of Enemy 
Property in November 1939.*% Thereafter the remaining stockholders received 
eash for their shares, Halbach receiving $100 per share for his 50 preferred shares 
(500 outstanding), and $60 for his one common share (2,000 outstanding). 


8. D. A. Schmitz 


The presence and activities of D. A. Schmitz in both GDC and GAF, properly 
ealls for a conclusion of his purposes, intentions, and loyalties as an executive 
in American enterprises. In order to accomplish a fair and thorough judgment 
on Schmitz and others who occupy interlocking positions in GDC and GAF an 
investigation of the GAF corporation (in addition to the instant report) should 
be undertaken by this office. 

It has been generally obvious from the facts of investigation that the circum- 
stances of D. A. Schmitz’s American business undertakings permit conclusions 
that he was not independent—that his position in American enterprise was pos- 
sible because of Ed. Greutert & Cie and/or I. G. Farben. 

Dietrich A. Schmitz was born in 1886 at Essen, Germany.” He came to the 
United States in November 1906, and was naturalized an American citizen, 
November 1915. From 1908 to 1928, he was employed by the Mac-Beth Evans 
Glass Company of Marion, Indiana, and Pittsburgh, Pennsylvania. He married 
an American woman (Ruth Rice) in 1915 and has two sons, each born in the 
United States.” Schmitz is the brother of Hermann Schmitz the financial head 
of I. G. Farben, President of I. G. Chemie until June 1940, Director of GAF from 
1929 to 1939 and President of GAF from 1929 to 1936. Hermann Schmitz was 
succeeded as President of GAF in 1936 by D. A. Schmitz, Hermann simuitane- 
ously moved up to the position of Chairman of the Board which he held until 
1939. D. A. Schmitz is a brother-in-law of one Albert Gadow, a Director of 
I. G. Chemie. 

Other associations of D. A. Schmitz are as follows: 

Director, GAF, 1934 te 1941 

President, GAF, 1936 to 1941 

Director and Officer, Marion Co., 1931 to 1939 

Director, GDC, 1981 to 1939 

Majority Stockholder, GDC, 1931 to 1939 

Majority stockholder, Advance Solvents, 1935 to 1938 
Majority Steckholder, Chemmyco, 1934 [1935]-1988 [1939] 

In addition to the above designated positions held by Dietrich A. Schmitz, he 
received compensation from the firm Ed. Greutert & Cie., Switzerland. Income- 
tax returns filed by Dietrich A. Schmitz, for the years 1929 through 1931, indi- 
cate, under “salaries and wages,’ income from the firm Greutert of $10,000 for 
each of the years 1929 and 1930, and $40,000 for they year 1931. 

The extent of Dietrich A. Schmitz’s holdings in Latin American firms is not 
precisely known by this office,” although it can be definitely stated that he was a 
partner in the Farben agency in Colombia, Anilinas Alemanas Cia., Ltda., 
Bogota. 

The appearances of Schmitz’s position as an executive of an American firm 
were effectively outlined for Schmitz by the GAF attorney, William C. Breed, 
on September 14, 1941. Breed’s letter,” which has been questioned as self- 


*% James M. Fallon, Senior Investigator for the Office of APC, reviewed the record of 
Consolidated Dyestuf! Corporation during his visit to the offices of the Canadian Cus- 
todian of Enemy Property in February 1943. Mr. Fallon’s transcript of pertinent in- 
formation re Consolidated Dyestuff appears in GDC file labeled Consolidated Dyestuff 
Corporation. 

* Treasury Report APC-GAF file D-9-100-—63—4, Information submitted by Mr. Tuttle, 
algunas for GAF, to Francis Shea, September 29, 1941. 

% Thid. 

*In response to an inquiry by APC Examiners with regard to securities or property 
which Schmitz might own or control in Central or South America, Mr. Schmitz has stated : 
“In 1938 I was nominal owner of certain securities in four or five South American corpo- 
rations. I do not recall their names, and I do not reeall whether any corporations of 
Central America were included, as I never had possession or custody of the certificates, 
I had nothing to do with the disposition thereof, and I cannot state wtih any certainty 
the name or names of the persons or corporations to whom the certificates were sold or 
transferred.” See letter dated March 27, 1943. from APC to D. A. Schmitz and reply of 
Schmitz dated May 28. 1943, GDC file re D. A. Schmitz. 

*% GDC file “South American Business” ; Letter of E. Weisbach to EB. K. Halbach, October 
17, 1939 

2” APC-GAF file—“Board of Directors opposition to GDC’s purchase of GAF shares from 
I. G. Chemie” ; Letter (September 14, 1941) W. C. Breed to D. A. Schmitz. 
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serving,” (nevertheless) digests Schmitz’s situation. Breed asked Schmitz to 
nsider his position in light of the propesed meeting of the Board of Directors 
sk for Schmitz’s resignation as President and Director of GAF. He wrote 
the request was to be made as a result of accumulating evidences and that 
mitz, in wise recognition of these evidences, should consider the realities 

He outlined : 

ist: The United States Government was already (September 1941) in an all- 

economie War With Germany ; 

d: That the Government (Justice Department) was on record in formal 
indictments contending that GAF was controlled, through the disguise of I. G. 
Cie, by L. G. Farben. 

d: That the Government’s contention was greatly encouraged by the I. G. 
C iie’s attorney, Werner Gabler, who, in 1940, wrote to the Justice Depart- 

that Chemie and Farben were, “closely associated through contractual 
tionship and interlocking directorates” and that there could be no effective 

proof that the change (in Farben-Chemie relationship) in 1940 “was not a 

e paper transaction defined to deceive American interests” ; 

ith: Breed continued: “But as to one circumstance there has not been and 

nnot be any change at all, to wit, your own close personal and family relation- 

» to the head of the Farben and to a chief executive of Chemie. In times like 
his, the United States Government is certain to regard this relationship as 
knitting these three companies together in a family dynasty in seeming control 
of a vast economic empire. 

Furthermore, your own personal relationships in the past (no matter how 
egal and innocent) through stockholdings, options, holding companies, trans- 
fers at certain times, ete., are, it seems to me in the light of what has recently 
ome to my knowledge about them, certain to cause the United States Govern- 

ent to believe that you should not remain as the chief executive here, at this 

e of industrial economic warfare.” 

A reviewer of Schmitz’s history cannot overlook these facts: 

(1) He was a salaried employee of the MacBeth Evans Glass Company, at 

proximately $7,500 per annum. In 1928 he retired to Switzerland. His tax 
record indicates that he spent most of the years 1929, 1930, and 1931 at his Swiss 
residence. In 1980 Schmitz appeared with sufficient funds to purchase Herman 
A. Metz’s outstanding stock in GDC. The source of his purchasing ability was 
the Banque Federale and his loan with this bank was guaranteed by his securi- 
ties with Ed. Greutert & Cie. Schmitz’s ownership of securities in an amount 
enough to purchase $430,000 in stock was not proved or disproved by this or 
other Government offices.” 

(2) Sehmitz’s interests in Marion, Chemnyeo (an APO vested Corporation) 
ind the holding of options by these two firms on stock of GDC, Advance Solvents, 
Synthetic Nitrogen Products, all tied in with Farben, gives rise to the appear- 
ances, Stated simply by vom Rath, “that The Marion Company was used to tie 
together all of the importing and sales companies for I. G. Farben in the United 
States, as the Marion held during most of the thirties all or most of the im- 
porting or sales companies for I. G. Farben products in the United States, to 
wit: GDC, Advance Solvents, Synthetic Nitrogen Products, and Chemnyco, 
ner 

(3) Schmitz in all his period as majority stockholder of GDC, did not inter- 
fere with the internal management of the Corporation. Throughout the entire 
files examined in GDC, there were but three letters written to or by D. A. 
Schmitz. He confined his activities to directors’ meetings and stockholders 
actions. 

(4) He stated to your examiners that when he sold the stock to GDC, he did 
so irrevocably, without recourse. 

Dietrich A. Schmitz, his brother, Herman Schmitz, Ernest K. Halbach, Hans 
A. Aickelin (former secretary of GAF), GDC, and GAF are current defendants 


” Students of GAF procedure have not dismissed the possibility that the firm of Breed, 
Abbott & Morgan, attorneys for GAF, contemplated eventual management control of GAF 
in its attempt to aid the company in ‘“‘Americanizing” its Board of Directors. 

" Letter from APC office to D. A. Sehmitz, op. cit., includes questions on his securities 
held in Greutert which secured the Banque Federale loan. Reply of Schmitz gives no 
specific information on his securities stating that, ‘I do not recall at this time the specific 
investments I had in my custody account with Ed. Greutert et Cie.,” see letter from 
Sehmitz to APC dated May 28, 19438, GDC file re D. A. Schmitz. 

* GAF-—APC file, vom Rath interview with Justice Department, op. cit. 

® Affidavit of D. A. Schmitz to APC, May 28, 19438, in GDC file “D. A. Schmitz.” 
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under indictment, pursuant to an antitrust action filed by the U. 8. Government 
in the District Court of the U. 8. for the Southern District of New York.” 
|. Restrictions Affecting Free Transfer of Stock (1926-1933) 

The capital stock of General Dyestuff Corporation has, since shortly after the 
formation of the Corporation, been the subject of a series of option agreements 
and later stockholders’ agreements which have restricted the free transfer of 
the stock. 

(a) Options: 

(1) Option from GDC Stockholders to Il. G. Farben (1926-1933): GDC, al- 
though incorporated on March 28, 1925, did not actively enter into the dyestuff 
business until January 1, 1926. All of the original stockholders of GDC (see 
page TOA, —— on or about September 27, 1926, entered into option agreements 
with I. G. Farben.* 

It is generally accepted that September 27, 1926, is the date on which the 
options were executed. That Adolph Kuttroff entered into an option agreement 
with I. G. Farben on this date is evidenced by a letter dated February 18, 1932, 
from Briesen & Schrenk, attorneys for I. G. Farben,” to Adolph Kuttroff.” 
Mrs. A. Lendle, in writing to GDC upon the death of A. Lendle, states that the 
Lendle shares were a gift to her on September 28, 1926, and that the stock was 
subject to an agreement with I. G. Farben dated September 27, 1926." It might 
reasonably be assumed that the remaining options were arenieed in the same 
manner and at the same time. However, direct evidence on this point is not 
to be had, as the original options are not available and much of the documentary 
evidence relating to the options has been destroyed.” A signed copy of the op- 
tion granted by August Lendle dated Sept. 1926, which was affixed to the Minute 
Books of GDC is the only evidence of the original option in hand. 

The Lendle option “ contains the following provisions : 

(1) Lendle agrees to sell to I. C. Farben, or such person, firm, or Ccorpora- 
tion as it may designate, the 100 shares of capital stock of GDC held by 
him or any part thereof when demanded by I. G. Farben, at any time upon 
payment by Farben to Lendle of $100 per share with interest at the rate of 
6 percent per annum on each $100 from the date of issue of such stock to date of 
purchase, less any dividends received. In the event only part of the shares are 
demanded, the option shall remain as to the surviving shares. 

2) I. G. Farben agrees to purchase or cause to be purchased all or part 
of the 100 shares on the above stated terms upon written request of Lendle. 

(3) Lendle agrees not to sell or transfer any of the shares to any individual, 
firm, or corporation other than Farben and that he will not otherwise dispose 
of said stock or create or suffer to be created any lien, pledge, or encumbrance 
of or upon said stock. 

(4) Lendle agrees to deposit the shares of stock held by him in a bank, 
trust, or safe deposit company in the city of New York to be designated by 
Farben and to be held thereby subject to the provisions of the agreement and 
to be surrendered on the consent of both parties. 

(5) The agreement covers not only shares now held by Lendle, but also any 
other or additional shares of GDC which Lendle might acquire. 

(6) The agreement shall be binding not only upon the parties thereto but 
also upon the executors, administrators, $a representatives, and assigns 
of Lendle and the successors and assigns of I. G. Farbenindustrie. 

It has been assumed that the options given by uae stockholders were similar 
to that given by Lendle. However, Mr. E. K. Halbach has stated that to his 


“ Patent Hearings. op. cit., p. 2611, reproduction of indictment. 

% Affidavit of Rudolf Hutz which states in connection with the option of Hutz to 
Farben, “7 was advised all GDC stockholders gave similar option to I. G. Farbenindustrie 

G., in 1926." GDC File #7: Statement of E. K. Halbach that other stockholders had 

a signed the agreement, EF. K. Halbach Testimony re GDC, p. 30, GDC File #2. 

“In speaking of Briesen and Schrenk, Mr. Franz Borchmann, an employee of that firm, 
says, “The firm acted as the principal financial and corporate advisors for I. G. Farben in 
the United States.” Affidavits re : OF tions, GDC File #7. 

* Letter dated February 18, 1932, from Briesen and Schrenk; photostatic copy in GDC 
File #6 

% Letter dated June 15, 1926, to GDC from Mrs. A. Lendle, Photostatic copy in GDC 
File re: Lendle Option. 

"Statement of Franz Borchmann that, “I am, and have been, aware of the fact that the 
files of Briesen and Schrenk relating to transactions in the stock of the domestic com- 
panies listed in paragraph 5 = (GDC, Chemnyco, Inc., ete.) were destroyed at some 
time after November 1, 1988." GDC File #7, op. cit. 

“ Copy of Lendle option. GDC File re Lendle Option. 
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ens recollection, the option which he gave to I. G. Farben contained a provision 
¥ for removal from year to year upon the payment by Farben to Halbach of $10.00 
| consideration.“ In this respect, the Halbach option, which, according to Mr. 
‘r the t Halbach, was given under protest, would differ from the Lendle option, the 
nents ¢ opy of which contained no limitation as to time. 
er of “4 That the original options were subsequently modified is indicated in a letter 
4 to Adolph Kuttroff from Briesen & Schrenk which says in part: 
“I find that you entered into an option agreement with the I. G. under date 
C. al- é of September 27, 1926, which was amended in two particulars by a supplemental 
stuff greement dated December 31, 1927.” * 
(see & The terms of the amendments and their effect upon the original options are 
nents not known due to the lack of documentary or oral evidence as to the amend- 
ments. A memorandum, dated May 26, 1933, made by Paris S. Russell, a partner 
) the a n the firm of Breed, Abbott & Morgan, states: ; 
ment “The five stockholders of General Dyestuff Corporation gave an option of 
1939 I. G. F. prior to December 31, 1927, and, later, a supplemental agreement which 
“oft * , provided that the option should be good for one year from that date and 
t the automatically renewed for successive years.” “ 
was The original options at $100 per share from stockholders of GDC to I. G. 
licht Farben were granted some nine months (September 27, 1926) after the active 
same entrance of the Corporation into business. At this time the Corporation was 
- not operating at a deficit** and the future success of the Corporation was nof. 
tary assured. The guarantee by Farben to the GDC stockholders of $100 per share 
> Op- appears to be liberal in the light of an appraisal of the book value of the GDC 
nute : stock as of December 31, 1926, which indicates an aproximate value of not more 
than $72 per share. The Corporation continued to operate at a deficit through 
1927 and it was not until 1928 that the Corporation began to show a surplus, 
ora- he first dividend was declared at the end of 1929. . 
hy During the period in which the options to I. G. Farben were in effect (1926- 
pon 1933), there were several transfers of GDC capital stock. On the basis of all 
> of available information, some of the transfers were made pursuant to the terms 
eof | of I, G. Farben option and some were made without reference to the options 
a or the restrictions contained therein. 

i (a) Transfers of GDC capital stock made without known reference to I. G. 
art Farben Options: The first transfer of GI C stock after the signing of the Farben 
dle. options occurred when E. K. Halbach acquired 20 shares of GDC stock on May 
ual. 1, 1927.46 These shares were purchased from Dr. H. Meyer and appear to have 
same originally been held by Adolph Kuttroff.47 Mr. Halbach has stated that the 20 
nce shares were purchased because they were offered to him.*§ 

Subsequent transfers which do not involve any known exercise or waiver of 
nk, the Farben option are : 
by (1) The acquisition in 1927 by H. A. Metz from the Lendle estate of the 100 
and shares originally held in the name of August Lendle; 
(2) The acquisition in 1928 by H. A. Metz of the 1,000 shares held in the 
any name of Rudolf Hutz. Hutz in an affidavit dated April 27, 1942 has stated that 
P he never made any payment for the 1,000 shares, received no compensation upon 
but their transfer, and that the shares had been deposited, endorsed in blank with 
oe an escrow agent, Briesen & Schrenk, pursuant to an option to I. G, Farben; “ 
7 (8) The acquisition in 1928 by H. A. Metz of the 1,000 shares standing in the 
lar name of R. N. Wallach; and 


his (4) The acquisition by H. A. Metz in 1930 of the 500 shares standing in the 
name of B. A. Ludwig. 
The largest single transfer of a block of the capital stock of GDC took place in 
+. 1981. At that time 4,100 shares of GDC capital stock then held by H. A. Metz 
trie (ee 
had Personal statement of FE. K. Halbach to E. M. Shafer and E. P. Bledsoe, APC Exam- 
ners, on 2/25/43, Mr. M. J. Hickey also attending. 


2 “Letter dated February 18, 1932, from Briesen & Schrenk to Adolph Kuttroff, GDC 
File #6, APC File 

DC * Affidavit of Thomas M. Green, dated April 3, 1942, GDC File #7. 

: “The Balance Sheet of GDC as of Deember 31, 1926, showed an cperating deficit of 

pe $162,868.78, and as of December 31, 1927. showed an operating deficit of $44,903.42. GDC 

Balance Sheets 1925-1941, GDC File #6, Exhibit re Opening Entries and Operations. 
 Thid 

a “ Letter dated March 9, 1942, from FE. K. Halbach to Joseph T. King. Chief, Business 

me Enterprise Secti n, Office of Alien Property Custodian. GDC File re Stockholders’ Personal 
Statements. 


See Exhibit “B,.” GNC File #1. 
# Supra, note 220 
* GDC File #7, Affidavits re Options. 
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were transferred to D. A. Schmitz. Whether the transfer was made pursuant to 
the provisions of the I. G. Farben option is an open question. D. A. Schmitz has 
stated that in 1931 Metz asked him if he wanted to purchase 4,100 shares of 
capital stock of GDC at a price of $100 per share plus interest at 6 percent from 
the date of the last dividend payment.” Mr. Schmitz further stated that at this 
time he knew of no option running from H. A. Metz to I. G. Farben on the GDC 
stock in question. This statement is adhered to by D. A. Schmitz, in spité of 
an admission that he discussed with his brother, Hermann Schmitz, financial head 
of I. G. Farben, the soundness of his contemplated financial investment in GDC." 
D. A. Schmitz has stated that he subsequently learned of the option from H. A. 
Metz to I. G. Farben, but that he took no steps thereafter to have the transfer 
contirmed pursuant to the provisions of the options.” The transfer from Metz to 
Schmitz was consuinmated, the purchase price being $430,000, which sum sub- 
stantially conforms to the price provision of the original I. G. Farben option. 
Schmitz secured these funds by means of a loan of $430,000 arranged with the 
Banque Federale 8. A., Zurich, Switzerland. The details of the loan were handled 
by Ed. Greutert & Cie., of Basle, Switzerland, with whom Mr. Schmitz states he 
had deposited securities sufficient to cover the amount of the loan. According 
to D. A. Schmitz, Greutert & Cie. held for him securities and cash derived from 
a trust fund which was at one time (around 1924) created for him and over which 
he had since obtained ful! control.” 

(0) Transfers of GDC Capital Stock Pursuant to the I. G. Farben Option: In 
1932, Adolph Kuttroff, one of the original optioners to I. G. Farben, wished to 
sell 400 shares of his holdings in GDC to Percy Kuttroff, his son. At this time 
Adolph Kuttroff was held to the terms of the option provisions by Briesen & 
Schrenk, who held the shares in escrow. In this connection, Briesen & Schrenk 
wrote to Adolph Kuttroff as follows: 

“This is to refer to your letter of February 15 of this year, in which you advise 
us of your intention to transfer 400 shares of your General Dyestuff Corporation 
holdings to your son, Mr. Percy Kuttroff. Since the consent of I. G. Farben was 
necessary for such transfer, we submitted the matter to I. G. Farbenindustrie, 
and, under date of July 23, they wrote us authorizing us to effect such transfer 
under the condition, of course, that Mr. Percy Kuttroff execute an option agree- 
ment similar to the one you have signed.” ™ 

In connection with transfer between the two Kuttroffs, Briesen & Schrenk on 
October 17, 1932, wrote to Dr. Walter H. Duisberg as follows: 

“Your secretary telephoned us Saturday morning in response to our inquiry 
of October 14 that you have decided that the I. G. Farbenindustrie A. G. should 
execute the Kuttroff contracts here by Dr. Otto and Dr. Martin, who are at present 
in this country.” * 

(c) Cancellation of I. G. Farben Options on GDC Capital Stock: Although 
copies of the cancellation of the original I. G. Farben options are not available, 
the fact that they were cancelled by 1933 is evidenced by a letter dated June 13, 
1933, from Briesen & Schrenk to Dr. Walter H. Duisberg. This letter, in speak- 
ing of the agreements between the stockholders of GDC and The Marion Com- 
pany, also states: 

“We have already delivered to Mr. Schmitz all of the original agreements of 
cancellation between the IL. G. and the stockholders of General.” ” 


(2) Option from GDC Stockholders to Marion Company™ (1933-19388) 


On or about June 23, 1933, The Marion Company acquired options on the issued 
and outstanding shares of GDC capital stock from all of the stockholders of GDC. 
Marion attempted to acquire an option without any corresponding obligation to 
buy. However, some of the GDC stockholders objected and the agreement was 
redrawn to provide that Marion would take the stock if offered. (See photo of 


% Affidavit of D. A. Schmitz, dated May 7, 1942, GDC File #7, Affidavits re options. 

™ Thid. 

5 Statement of D. A. Schmitz to Edw. Maine Shafer, APC Examiner, 3/2/43—at law 
offices of Garey, Desvernine & Garey, New York. 

8 Affidavit of D. A. Schmitz, op. cit.; Affidavit of D. A. Schmitz dated May 28, 1943, in 
reply to APC letter dated March 27, 1943, GDC file re D. A. Schmitz. 

“Letter dated September 6, 1932, from Briesen & Schrenk to Mr. Adolph Kuttroff; 
Photostatic copy in GDC File. 

Letter dated October 17, 1932, from Briesen & Schrenk to Dr. Walter H. Duisberg; 
Photostatic copy in GDC File. 

% Letter dated June 13, 1933, from Briesen & Schrenk to Dr. Walter H. Duisberg; GDC 
File #8. 

‘7 W. H. Duisberg is quoted as saying, ‘““‘The Marion Company is a pers-nal holding com- 
pany of Mr. Schmitz,” E. K. Halbach Testimony re : GDC File #2. 
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letter dated Nov. 10, 1933, to Duisberg from B. & S., GDC file No. 8, exhibit 62.) 
At a meeting of the Board of Directors of the Marion Company held on June 9, 
1933, there was discussion concerning options on GDC capital stock. Walter H. 
Duisberg, a stockholder and director of the Marion Company at that time, re- 
ported to the directors of that company that all of the GDC stockholders were 
willing to give the Marion Company options on their stock ; the outstanding shares 
of GDC eapital stock being held as follows: 

Shares 
Carl Pickhardt 500 
W. Paul Pickhardt 100 
E. K. Halbach 520 
Adolph Kuttroff ; 380 
ge te ies hneatienrnten cuhi i cntmetiienlelanmnnenccttnrhinatiaistiaubiiatalitlatees 
D. A. Schmitz 


Mr. Duisberg was instrumental in negotiating the option from the GDC stock- 
holders to The Marion Company. This is indicated by a letter to Walter H. 
Duisberg from Briesen & Schrenk which states that: 

“As to the agreements between the stockholders of General and the Marion 
Company, these are in your possession. They will be retained by you until all the 
signatures of the stockholders of General have been obtained. The stockholders 
of General are all to sign before the agreements are executed by the Marion 
Company.” ™ 

By June 23, 1933, these agreements had been executed and the certificates 
representing 100 percent of the outstanding capital stock of GDC were in the 
hands of Briesen & Schrenk as escrowee.” 

The purpose of the options from the stockholders of GDC to the Marion Com- 
pany is speculative. That these were new options and not a transfer of the 
original Farben option cannot be doubted. However, it would seem that the 
Marion options were a continuation of the original Farben option in a slightly 
different form and running to a new optionee, i. e., the Marion Company, the 
personal holding company of D. A. Schmitz, the brother of Hermann Schmitz. 

There is no evidence of any consideration passing to I. G. Farben for the can- 
cellation of its original option. At the time of their cancellation (1933) the 
options were of considerable value from an investment standpoint as well as from 
that of control, the stock being well worth more than the $100 provided for as the 
option price.” 

That Farben consciously realized the investment value of its option of GDO 
stock is evidenced by Farben’s negotiations with Du Pont in 1929, in which 
Farben contemplated that it would call the stock of GDC and establish with 
Du Pont a jointly owned dyestuff company to be known as the “American Dyes, 
Ine.” Only the dispute over control of the new company kept the plan from 
materializing.” 

It is doubtful that I. G. Farben would surrender such a valuable right from 
both the standpoint of control and investment without receiving adequate con- 
sideration. If the Marion options, however, were but a continuation of the 
original options in a slightly different form the absence of any consideration 
may be readily understood. 

D. A. Schmitz has stated that none of the GDC stockholders objected to sign- 
ing the option on their stock running to the Marion Company.” However, Mr. 
Halbach maintains that he offered objections to the Marion Option and that, 
in response to a request to execute the Marion Option, he (Mr. Halbach) said, 
“Why should I? I don’t see any sense to it. I am not going to do it.”® 
Although objecting to the Marion Option, Mr. Halbach eventually signed such 
an option upon the request of both Mr. Duisberg and Mr. Schmitz and upon the 
assurance that the old option would be cancelled. Mr. Halbach’s feeling in this 
matter is stated as an opinion that it was preferable to have the option in the 
hands of an American company rather than a foreign company.” 


* Letter dated June 13, 1933, to Dr. W. H. Duisberg from Briesen & Schrenk; Photo- 
static copy in GDC file re Briesen & Schrenk. 

% Letter dated June 23, 1933, from Briesen & Schrenk to W. H. Duisberg, GDC File #8. 

As of December 31, 1933, GDC had a surplus of $852,368.83, total assets of 
$4,006,008.46, and total liabilities of $2,575,724.61, See GDC Balance Sheets 1925-1941, 
op. cit. 

" Patent Hearings, op. cit., PR 2072 and 2252-2261. 

® Affidavit of D. A. Schmitz, GDC File #7. 

“thea Halbach Testimony, p. 33, GDC File #2. 
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The terms of the options to the Marion Company were similar in many respects 
to the original options to I. G. Farben. Mr. F, Borchmann, the Treasurer and 
Secretary of the Marion Company and a former employee of Briesen & Schrenk, 
states as follows with regard to the terms of the Marion options: 

“On June 23, 1933, Karl Pickhardt, W. P. Pickhardt, E. K. Halbach, Adolph 
Kuttroff, Percy Kuttroff, and D. A. Schmitz, who then between themselves owned 
all of the outstanding 6000 shares of General Dyestuff stock, entered into option 
agreements with The Marion Company. In substance, these agreements, which 
were in identical form provided that The Marion Company could on demand 
purchase all or any part of the General Dyestuff Corporation standing in the 
names of these individuals at the price of one hundred dollars ($100) per 
share, plus six per cent (6%) interest from the date of the last dividend pay- 
ment made by the corporation on said share. The agreement further provided 
that in the event any of said individuals died, became incapacitated, or termi- 
nated their several connections with the corporation, or in the event any of 
them desired to sell their record holdings of stock in the Corporation, then, be 
fore any transfer of the stock could take place, The Marion Company was to 
have written notice of the material fact, and a period of 60 days within which to 
take the stock at the price set out above. Upon the expiration of this 60-day 
period, notice of the particular fact situation was to be given to the firm of Ed. 
Greuter & Cie, in Basle, Switzerland and this firm was to have a further period 
of thirty days in which to take over the particular holdings of the individual 
in question, at the same price.” 

The above-quoted statement of Mr. Borchmann indicates that to his recollection 
the option from the stockholders of GDC to The Marion Company contained a 
Secondary option to Ed. Greutert & Cie. A draft executed copy of the Marion 
option is not available due to the destruction of the records of The Marion 
Company (infra p. 103). However, a copy of the form of optin agreement exe- 
cuted by each of the stockholders of GDC contains no such secondary option to 
Ed. Greutert & Cie.” The Marion Option Form does contain a provision to the 
effect that: 

“This agreement shall be assignable by Marion to a corporation or company in 
which said Dietrich A. Schmitz, Walter H. Duisberg, and William von Rath 
and/or Ed. Greutert & Cie, of Basle, Switzerland, own or control a majority 
of the voting stock.” ® 

(@) Exercise of the Adolph Kuttroff-Marion Company Option on GDC Stock: 
Adolph Kuttroff died in 1936, and the shares of capital stock of GDC standing 
in his name were demanded by the Marion Company from his estate pursuant 
to the provisions of the option agreement with Mr. Kutroff. At this time, there 
was some question as to the effectiveness of the option provisions in forcing the 
surrender of the stock by the Kuttroff estate.“ The legal problems involved there- 
in were handled for the Marion Company by the firm of Briesen & Schrenk, and 
suit was contemplated in order to force compliance with the terms of the option 
agreement. A satisfactory settlement was reached between Briesen & Schrenk, 
attorneys for the Marion Company, and Nathan and Cardozo, attorneys for the 
Kuttroff estate. Thereafter Briesen & Schrenk was instructed to revise the 
option agreements in order to avoid any such complications in the future.” 

At a meeting of the Board of Directors of the Marion Company held May 26, 
1936, the Directors resolved to exercise the option secured from Adolph Kuttroff 
under the agreement of June 23, 1933. The financial arrangements whereby the 
Marion Company secured funds to finance the purchase were as follows: (1) On 
September 10, 1936, the Marion Company obtained a loan of $38,000 from Ed. 
Greutert & Cie. The action in obtaining this loan was approved by the Board 
of Directors of the Marion Company on December 24, 1936.° On December 13, 
1936, the Marion Company paid the estate of Adolph Kuttroff $40,240, of which 
amount $38,000 was in payment of the option price of $100 per share on 380 
shares; the remainder consisted of interest at six percent per annum from the 
date of the last stock dividend.“ The stock certificate representing the 380 
shares acquired by the Marion Company from the Estate of Adolph Kuttroff was 
deposited to the account of Ed. Greutert & Cie. as collateral for the $38,000 loan. 


® Affidavit of Franz Borchmann, GDC File #7, APC File. 
“— copy of Marion Option Form, C. A. F. File, Exhibit 211. 
1a. 
= eo record of Briesen & Schrenk, GDC File #8, APC File. 
nd. 
7 Minutes of Meeting of Board of Directors held December 24, 1936, GDC File #2. 
™ Service record of Briesen & Schrenk, GDC File #8, Marion Options. 





esta 
rece 
fro1 
6, 1 
of } 
wer 
Thi 


ord 


AMENDMENTS TO THE TRADING WITH THE ENEMY ACT 393 


The shares of GDC stock acquired by the Marion Company from the Kuttroff 
estate were held for a time and disposed of as follows: The Marion Company 
received an offer from W. H. Duisberg to purchase 100 shares and a similar offer 
from BE. K. Halbach to purchase 280 shares. These offers were accepted on June 
6. 1938, by the Board of Directors,” and new certificates were issued in the names 

Mr. Duisberg and Mr. Halbach, The 280 shares purchased by Mr. Halbach 

e paid for by his personal check dated June 8, 1938, in the amount of $28,000. 

s check was payable to the Marion Company and endorsed by Marion to the 
ier of Ed. Greutert & Cie ™ from Whom the Marion Company had obtained the 

is to purchase the stock. The 100 shares purchased by Mr. Duisberg were 

d for by his personal check, payable to the Marion Company, dated June 8, 
8, in the amount of $10,000." The certificate issued in the name of E. K. Hal- 
h was deposited with Briesen & Schrenk pursuant to the terms of the agree- 
nt between Mr. Halbach and the Marion Company whereby any future acquired 
s of GDC capital stock by Mr. Halbach became automatically subject to the 
visions of his existing agreement with the Marion Company. 
Mr. Duisberg, up to this time (June 9, 1988), had not been a stockholder of 
© and accordingly was not bound by a previous option agreement with the 
rion Company covering GDC stock. However, he entered into an agreement 
Chemnyco, Inc.,” a corporation controlled by D. A. Schmitz, which acted as 
service agency for I. G. Farben, whereby Chemnyco, Inc., obtained an option on 
100 shares of GDC stock. The minutes of a meeting of the Board of 


ctors of Chemnyco, Inc., held June 9, 1938, contained the following reso- 
76 


j 


ar 
Resolved that the president, Mr. W. P. Pickhardt, be and hereby is authorized 
gn and execute in the company’s name and to affix the corporate seal to an 
ement between W. H. Duisberg of Englewood, New Jersey, and Chemnyco, Inc., 
tablishing an option for the shares of GDC owned and which may be later 
ned by W. H. Duisberg.” 
Chis is the first step in the switch of the GDC options from Marion to Chemnyco, 
The reason for the change in the optionee was the contemplated dissolution 
f the Marion Company. Although the Certificate of Dissolution of the Marion 
npany was not filed until June 26, 1939," the dissolution was contemplated in 
ne 1938, when on June 3, 1938, all of the outstanding stock of the Marion 
‘ompany was assigned by the various stockholders to Chemnyco, Inc.“ 
(b) Cancellation of Marion Option: Documentary evidence of the cancellation 
of the option from the stockholders of GDC to the Marion Company has not been 
ited. The option agreements covering GDC stock (as well as option agree- 
ments on SNPC, Advance Solvents & Chemical Corp., etc.) were kept by the 
Marion Company in safety deposit box No. 1428 of the Commercial Trust Com- 
pany of New Jersey, 15 Exchange Place, Jersey City, New Jersey. The docu- 
ments contained in the safety deposit box were destroyed in 1938 and 1939 by 
Franz Borchmann on instructions from Messrs. vom Rath and D. A. Schinitz, 
flicers of Chemnyco.” 
Mr. Borchmann has affirmed that: 
‘I do not recall having seen any release or other form of instrument terminating 
he option agreements of the stock of corporations listed in paragraphs 3 and 5 
above, under which I. G. Farbenindustrie A. G., the Marion Company, and the 
firm of Ed. Greutert & Cie. held certain interests in the stock of these domestic 
orporations (GDC, etc.) as noted above. I was not consulted with or advised 
as to the motive lying back of the destruction of such agreements which occurred 
from time to time as above noted, except, that I had an impression gained from 
conversations with my superiors that the agreements were considered by them 
to be no longer effective. I am and have been aware of the fact that the files of 
Priesen & Schrenk relating to transactions in the stock of domestic companies 
listed in paragraph 5 above, were destroyed at some time after November 1, 
1938.” 


"= Minutes of Meeting of Board of Directors held June 6, 1938, GDC File #8. 

8 Photostatie copy of check dated June 8, 1938, GDC File #8. 

* Photostatie copy of check dated June 8, 1988, GDC File, W. H. Duisberg. 

* All issued and outstanding shares of the capital stock of Chemnyco, Inc., were vested 
by the APC on October 30, 1942, Vesting Order No, 275. 

Minutes of a special meeting of Board of Directors of Chemnyco, Inc., dated June 9, 
1988, GDC File #9. 

7™ GDC File #8. 

7% Memo dated March 27, 1942, to Mr. Joseph J. O'Connell, Jr., re: The Marion Coni- 
pany, p. 15, GDC File #8. 

— of Franz Borchman, dated (not dated) day of April 1942, GDC File #7. 

vid, 
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D. A. Schmitz has stated that when the Marion Company was dissolved and its 
assets transferred to Chemnyco, Inc., the stockholders of GDC entered into new 
agreements covering all of the GDC stock.” The strongest indication of the 
cancellation of the option from the stockholders of GDC, whose stock was for- 
merly under option to Marion, company execution and new options given on the 
same stock to Chemnyco, Inc. 


(8) Options to Chemnyco, Inc. (1938-1939) 

The GDC stockholders’ options to Chemnyco, Inc., were executed after the 
decision to transfer all of the assets of the Marion Company to Chemnyco, Inc., 
and after Chemnyco, Inc., had acquired all of the outstanding capital stock of 
the Marion Company. The directors of Chemnyco, Inc., on July 27, 1938, con- 
sented to a Special Meeting of the Board of Directors, “for the purpose of deter- 
mining whether it would be in the best interest of the corporation to obtain 
options upon shares of the capital stock of General Dyestuff Corporation.”™ A 
Special Meeting of the Board of Directors of Chemnyco, Inc., was held on August 
2, 1938. The minutes of this meeting contain the following resolution: 

“Resolved, That the President, W. P. Pickhardt, or the Vice President, Kar! 
Hochschwender, be and hereby are authorized to sign and execute in the com- 
pany’s name and to affix the corporate seal to such agreements between E. K. 
Halbach, D. A. Schmitz, W. P. Pickhardt, Carl Pickhardt, Percy Kuttroff, and 
Chemnyco, Inc., for shares of the capital stock of General Dyestuff Corporation, 
and that such shares of capital stock be deposited with Messrs. Briesen and 
Schrenk, 49 Wall Street, New York, New York, as custodian.” ™ 

The individuals from whom such options were secured and the number of 
shares involved therein were as follows: 





Date of 
agreement 


Number of 
shares 


| 
| 
| 
| 


. K. Halbach ! Ses EEN: ‘ — Ang. 10,1938 | ROO 

. A. Schmitz tae ven ; | Aug. 10, 1938 | 4, 100 
P. Pickhardt ! : : a |} Aung. 10,1938 100 
Carl Pieckhardt sth wtoe wk ..| Aug. 10, 1938 500 
Percy Kuttreff ! 4 a of | Aug. 10, 1938 400 
ie BE REE cnbacbucanans ; sre 7 ..--| June 9, 1938 100 


Total outstanding shares. .................. 6, 000 





1 Neither the original nor copies of the option agreement executed by these individuals are at hand due 
to the destruction of papers by the Marion Company and Briesen & Schrenk. However, copies of the 
Schmitz and G. Pickhardt options to Chemnyco were obtained from Breed, Abbott & Morgan. These 
are dated Aug. 10, 1938, and it is assumed that all of the agreements were executed on the samme day. The 
W. H. Daisberg option. as previously indicated, was executed June 9, 1938, and a copy of this agreement is 
available in the GDC file. 


(a) Terms of Chemnyco-GDC Stockholders’ Option: The D. A. Schmitz- 
Chemnyco, Inc., option (representative of all GDC stockholder options to Chem- 
nyco, Inc.) dated August 10, 1938, provided that: 

(1) Schmitz agrees to sell to Chemnyco, Inc., or to such person, firm or corpo- 
ration as Chemnyco, Inc., may designate, the total number of shares held by 
Schmitz, or any part thereof, demanded by Chemnyco, Inc., at any time, on the 
payment of $100 per share, plus interest at 6 percent per annum from the date 
of the last declaration of a dividend by GDC to the date of the excercise of the 
option. If the option is exercised as to a part of the shares, Chemnyco, Inc., con- 
tinues to have an option on the remaining shares; 

(2) Should Schmitz desire to sell the said stock, he shall give Chemnyco, Inc., 
a notice in writing of such desire, whereupon Chemnyco, Inc., has the right, for 
a period of 90 days, to take up and purchase said shares at the agreed price; 

(3) Any shares disposed of according to the terms of the option shall be re- 
leased from the terms of the agreement, but all other shares of GDC coming within 
the terms of the agreement, owned or controlled by Schmitz, shall continue to be 
subject to the terms of the agreement ; 

(4) Schmitz shall not sell or transfer his GDC stock or create or suffer to be 
created any lien, pledge, or encumbrance of or upon said stock, or any part 
thereof, except as herein provided ; 


8 Interview of D. A. Schmitz by Treasury Representatives, op. cit. 
= Waiver of Notice of Spectal Meeting of Board of Directors of Chemnyco, Inc., dated 
July 27, 1988, GDC File #9. 
Photostatic copy of Minutes of Special Meeting of the Board of Directors of Chemnyco, 
Ine., GDC File #9. 
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(5) Schmitz agrees, upon demand by Chemnyco, Inc., to deposit said shares, 
endorsed in blank, with a third party (as custodian) ; 

(6) The agreement shall apply to and cover any additional shares of GDC 
stock which Schmitz shall acquire; 

(7) The option agreement shall continue in force for the period of thirty-five 
35) years from the date hereof ; 

(8) The agreement shall enure to the benefit of and be binding upon, the 
parties hereto and upon their respective executors, administrators, successors 
nd legal representatives; and 

(9) If Schmitz makes demand upon Chemnyco, Inc. or any assignee of Chem- 
yeo, Inc., to purchase the whole or any part of such stock and Chemnyco, Inc., 
yr such assignee fails to pay for the same within the time hereinabove specified, 
then the agreement shall be and become null and void and the stock becomes 
“free stock,’™ 

(b) Exercise of the Chemnyco-GDC Stockholders’ Option: There were several 
nstances in which the capital stock of GDC was transferred under and pursuant 
to the option to Chemnyco, Inc. 


(1) Capital Stock of GDC Issued in the Name of Percy Kuttroff 


On February 27, 1989, Chemnyeo, Inc., gave Percy Kuttroff notice that pur- 
suant to the terms of its agreement with him, it was exercising its right to pur- 
chase the 400 shares of GDC capital stock held by him.“ This action by the offi- 
ers of Chemnyeo, Inc., was ratified and confirmed at a Special Meeting of the 
Board of Directors of Chemnyco, Inc., held March 30, 1939. The minutes of this 

eeting state that: 

“The officers of this company had, on February 27, 1989, exercised the option 
designating Dr. Rudolf Hutz as the purchaser of said stock at $100 per share 
plus 6 percent interest from December 21, 1938, to February 28, 1939, and that 
negotiations with Dr. Hutz had been concluded to obtain an option of the shares 
of capital stock of General Dyestuff Corporation acquired by him.” ™ 

The 400 shares of the capital stock of GDC previously held by Percy Kuttroff 
were transferred to Dr. Hutz, who, in turn, entered into an option agreement, 
similar to the Kuttroff option to Chemnyco, Inc. This is confirmed by the 
Minutes of the Special Meeting of the Chemnyco, Ine., Board of Directors held 
March 30, 1939, which states: 

“Further resolved that the actions of the officers of this company in negotiating 
with Dr. Hutz and in executing an agreement between Dr. Rudolf Hutz and 
Chemnyco, Inc., covering the 400 chares of capital stock of General Dyestuff 
Corporation acquired by him and that such shares be deposited with Messrs. 
sriesen and Schrank, 49 Wall Street, New York, New York, as Custodian, hereby 
are in all respects ratified, approved, and confirmed.” “ 

The option from Hutz to Chemnyco, Inc., and the deposit of the certificates 
representing the shares of GDC stock with Briesen and Schrank, as Custodian, 
is further confirmed by a letter dated March 8, 1939, which states: 

“We acknowledge receipt as of today of a copy of the option agreement between 
you and Mr. Rudolf Hutz involving 400 shares of General Dyestuff Corporation 
capital stock; also stock certificate No. 40, dated February 28, 1939, for said 
400 shares, which certificate is endorsed in blank by Rudolf Hutz and is deposited 
with us as custedians pursuant to the terms of the agreement and a designation 
dated February 28, 1939, of ourselves as custodians.” * 

On March 16, 1939, Briesen and Schrank acknowledged the deposit by Rudolf 
Hutz of the 400 shares of the capital stock of GDC pursuant to the aforementioned 
option agreement between Hutz and Chemnyco, Inc.” 


™ Agreements by and between Walter H. Duisberg, Carl Pickhardt, Dietrich A. Schmitz, 

—- Hutz, and Chemnyco, Inc., Photostatic copies in GDC File #9, Chemnyco options— 
938-1939. 

Letter dated February 28, 1939, to Mr. Percy Kuttroff from Briesen & Schrenk ; letter 
dated March 8, 1939, to Chemnyco, Inc., from Briesen & Schrenk; GDC File Briesen & 
Schrenk ; see also P. Kuttroff letter to APC, 4/27/43, Chemnyco options, GDC File. 

* Minutes of a Special Meeting of the Board of Directors of Chemnyco, Ine., held 
March 30, 1939, GDC File No. 9, Chemnyco option 1938-1939. 

* Minutes of a Special Meeting of the Board of Directors of Chemnyco, Inc., held 
March 80, 1939, GDC File No. 9, Chemnyco option 1938-1939. 

Letter dated March 8, 1939, to Chemnyco, TInc., from Briesen & Schrank, GDC File, 
Briesen & Schrank. 

* Letter dated March 16, 1939 to Mr. Rudolf Hutz from Briesen & Schrank, GDC File, 
Briesen & Schrank. 


38158—53———26 
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(2) Capital Stock of GDC Issued in the Name of Carl Pickhardt 

After the death of Car] Pickhardt, in May 1939, the Board of Chemnyco, Ince., 
at a meeting held June 26, 1989, ratified and approved the action of its officers 
in exercising the option which Chemnyco, Inc., held on the capital stock of GDC 
registered in the name of Carl Pickhardt.” The officers of Chemnyco, Inc., had 
exercised the option by a formal offer to the estate of Carl Pickhardt and the 
500 shares so acquired were disposed of as follows :” 

Shares 

To W. H. Duisberg bisa “ : jessie. (ROD 
To E. K. Halbach__-_-~-_~- J Sateen b.. ihed 
To W. P. Pickharat bald siee Bail bd ned JD 
To Rudolf Hutz ol eine. SS he bed besd. shithp iti A ta Te 


DK) 


The above-mentioned purchasers had previously entered into agreements with 
Chemnyco, Inc., covering shares of the capital stock of GDC held by them, which 
agreements covered any additionally acquired stock.” The aforementioned 
shares were deposited with Briesen and Schrank, pursuant to the terms of the 
agreement between Chemnyco, Inc., and the individual purchasers.” 

(c) Voting Trust Agreement proposed prior to cancellation of Chemnyce, 
Inc., option: Shortly before the cancellation of the Chemnyco, Inc., options on 
the capital stock of GIDC and prior to the GDC stockholders’ agreement of July 
27, 1939 (see infra, p. 111), a plan involving a voting trust agreement between the 
stockholders of GDC was devised but never put into effect. Evidence of such a 
plan was located in the files of Breed, Abbott & Morgan by Treasury investi 
gators.” The agreements themselves, fully executed, were found in the files of 
the aforementioned law firm in a folder marked “abandoned.” ” The Voting 
Trust Agreement itself is marked “abandoned” and, although never given effect, 
its provisions are of interest. 

The Voting Trust Agreement” is dated June 1, 1939, and is signed by all the 
stockholders of GDC as of that date. It provides in effect that D. A. Schmitz, 
W. H. Duisberg, and E. K. Halbach shall act as “Voting Trustees” with the 
power to vote all issued and outstanding shares of the capital stock of GDC 
The Voting Trust agreement was to continue for a period of ten years from 
June 3, 1939; the voting trust certificates or certificate representing the shares 
of capital stock were to be deposited, endorsed in blank, with the National! City 
Bank of New York as escrow agent. 

In addition to the Voting Trust Agreement, each stockholder entered into an 
agreement with General Dyestuff Corporation whereby the Corporation ac- 
quired an option on its share of capital stock standing in the name of each 
stockholder, at a price of $100 plus interest at the rate of six percent (6%) per 
annum from the date of the last payment of a dividend by the company. The 
option agreement was to continue in force until June 1, 1954.” 

The reasons for the drafting of the Voting Trust Agreement and its subse 
quent abandonment are not known. At the date of the execution of the Voting 
Trust agreement, the Chemnyco, Inc., options were still in effect and any 
change in the options could have been easily effected by D. A. Schmitz, the con- 
trolling stockholder in the GDC and the primary figure in Chemnyco, Ine. 

(d) Cancellation of the Chemnyco, Inc., option: On or about July 27, 1939, 
the options which Chemnyco, Inc., held on the capital stock of GDC were can- 
celed. The release of the options was given by Mr. Hochschwender, the Presi- 
dent of Chemnyco, Inec., and subsequently ratified on August 15, 1939, by the 
Board of Directors.” The Minutes of the Meeting of the Board of Directors 
state that: 


* Minutes of Special Meeting of Board of Directors of Chemnyco, Inc., held June 26, 
1939, GDC File No. 9, Chemnyco options 1938-19389. 

*' Minutes of Special Meeting of Board of Directors of Chemnyco, Inc., held June 26, 
939, GDC File No. 9, Chemnyco options 1938-1939. 

* Thid. 

Letter dated June 1, 1939 to Chemnyco Inc., from Briesen & Schrank, GDC File, 
Briesen & Schrank. 

**Memorandum Relative to General Dyestuff Corporation, p. 48, op. cit. 

* Ibid 

- Voting Trust Agreement, photostatic copy in GDC File No. 10. 

7 Thid. 

* Minutes of the Meeting of the Board of Directors of Chemnyco, Inc., held August 15, 
1939, GDC File No. 9, Chemnyco options, 1938-1939. 
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“At the request of several stockholders of General Dyestuff Corporation, he 
he President of Chemnyco, Inc.), had, acting on behalf of this company, given 
» the options held by this company and released the stock to the several stock- 
ders.” ™ 

(he motivating reason for the release of the Chemnyco, Inc., option was the 
sale of a large block of GDC capital stock to GDC.’ 

D. A. Schmitz has stated that in 1939 the capital stock of GDC held by him 

offered to Chemnyco, Inc.” Such an offer was required under the provi- 
sions of the option agreement between D. A. Schmitz and Shemnyco, Inc.,* and 
upon the failure of Chemnyco, Inc., to exercise the option, the stock became 
free” for sale to any purchaser. According to the statement of D. A. Schinitz, 
Chemnyco, Ine., was not in a position to accept the offer on his GDC stock, and 

t was subsequently sold to GDC.* 

Change in Ownership (1989).—For reasons best known to himself, D. A. 
Schmitz, in the late spring of 1939, contemplated the sale of his controlling 
interest in GDO. Mr. B. K. Halbach has stated that from the early days of 
GDC, he had been interested in acquiring for himself additional capital stock 

GDC and that more recently, upon learning of the contemplated sale of the 
GDC shares held by Schmitz, he had conducted negotiations with Schmitz 

r the purchase of said shares by GDC*® Mr. Schmitz gave assurance that 

Chemnyco, Inc., options would be released upon the purchase by GDC * 

r. Halbach insists that a condition precedent to the purchase by GDC 

; the cancellation of the Chemnyco, Inc., options on the GDC capital stock. 

On July 27, 1989, the Board of Directors of GDC resolved to purchase 4,900 

res of its own stock held by D. A. Schmitz (4100), R. Hutz (500), and 

P. Pickhardt (3800). Schmitz resigned as director and Chairman of the 

d at the same meeting. 

Upon the conclusion of the sale of the capital stock to GDC in 1939, the 

ortunity to purchase stock was offered to the key personnel of the Corpo- 

n and three others, W. H. Duisberg, Dr. A. V. St. George, and George A. 

iVallee. Messrs. Halbach, Lenz, Kuttroff, and Martin acquired shares in 

ints proposed in the GDC Board of Directors’ meeting July 27, 1939. Later, 
her key personnel acquired shares of capital stock in GDC. The additional 

‘sonnel who purchased shares were Mr. J. R. Bonner, Head of Technical 
epartment-Laboratory; Mr. H. F. Herrmann, Correspondence and Agency Man- 
ager; Mr. W. L. Swenson, Sales Manager, and Mr. A. T. Wingender, Treasurer. 

specific number of shares was offered to any of the above-named individuals, 
the criterion being the number of shares which each could afford to buy without 
going into debt to purchase the same.’ 

(a) Transfers of GDC Capital Stock-—Stockholders’ Agreement dated July 
27, 1939: A stockholders’ agreement dated July 27, 1939, was presented at the 
July 27, 1939, Board of Directors meeting and was accepted by the current stock- 
holders and by three executives of GDC (H. W. Martin, R. Lenz, and Percy 
Kuttroff) who were to become stockholders.® 

(1) Terms of the July 27, 19389, Stockholders’ Agreement: The July 27, 1939, 

«kholders’ agreement was approved and signed by the participating parties 

contemplation of acquiring certain shares of GDC stock. The parties to 
the agreement were: 


” Ibid. 

Infra, p. 110, sale by D. A. Schmitz, R. Hutz, W. P. Pickhardt to GDC. 

“Interview held March 25, 1942, at Meads Point, Greenwich, Connecticut, between 
D. A. Schmitz, Peter Keber, Robert M. Weston, Richard E. Schwartz—GDC File No. 7, 
\ffidavits re Options; see also confirmation contained in transcript of interview between 
APC Examiners E. M. Shafer and Kenneth Stahl at law offices of Garey, Desvernine & 
Garey, March 2, 1948. 

* Supra, p. 105. 

‘Supra, note 302. 

* Halbach Testimony, p. 48, GDO File #2. 

®'Testimony by E. K. Halbach, p. 48—GDC File #2, also confirmed by Schmitz to APC 
Examiners, March 2, 1943, op. cit. 

™Testimony of BE. K. Halbach, p. 49, op. cit. (confirmed by each purchaser to APC 
Examiner) ; see also “Stockholders Affidavits” GDC file. 

* Minutes of Meeting of Board of Directors of GDC, Synopsis in GDC file. 
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General Dyestuff Corporation, party of the first part, and the following-named 
individuals : 
Number 
Name of Shares 
B.. K. Heibech.._...-...... ‘ 1, 200 
Walter H. Duisberg_- 
H. W. Martin... 
Percy Kuttroff___. 
BR... MARNIE s,s etenenee 


The agreement contained a recital that E. K. Halbach and W. H. Duisberg 
were the owners and record holders of certain certificates representing shares 
of the capital stock of GDC and desired to acquire additional shares and that 
each of the other named individuals desired to acquire capital stock of the 
Corporation. The Corporation agreed to sell and the individuals agreed to 
by certain shares (as indicated above). In consideration for the shores 
of capital stock to be sold to the individual persons, they agreed to pay therefor, 
the sum of $100 per share and to grant to the Corporation certain rights and 
options as hereinafter set forth, in respect to any and all shares of stock then 
owned or thereafter acquired. The pertinent provisions, rights, and options 
therein granted were as follows: 

(1) No stockholder was to sell, transfer, or otherwise dispose of the afore- 
mentioned stock except to the Corporation or a designee of the Corporation 
without first giving the Corporation an option good for three months, to pur- 
chase said stock at a purchase price of $100 per share plus interest at the rate 
of 6 percent per annum from the date of the last payment of a dividend by the 
Corporation. If the option were not exercised within the three-month period, 
the stock became “free” for the period of one month, at the expiration of which 
any stock not disposed of again became subject to the option provisions. 

(2) In the event that any stockholder ceased to be a director, officer, or em- 
ployee of the Corporation, or died, the option became effective. 

(3) No stockholder was to hypothecate or pledge any of the said stock except 
under an agreement with the pledgee requiring observance of the option provi- 
sions. 

(4) Bach certificate representing shares of capital stock were to be stamped 
with a legend indicating that said shares were subject to a restrictive agreement. 

(5) Nothing contained in the agreement restricted the right of GDC to sell 
to any person, firm, or corporation any of the capital stock of the Corporation 
without requiring such purchaser to become a party to this or any similar agree- 
ment and a purchaser who would not accept in writing the terms and provision 
of the agreement was not to be bound by such terms and provisions. 

(6) This agreement was binding on the Corporation and the current stock- 
holders who executed this agreement, and said agreement was binding upon and 
inured to the benefit of each stockholder and his executors, administrators, and 
legal representatives and the company and its successors and assigns. 

The July 27, 1989, agreement was signed by E. K. Halbach as President of 
xeneral Dyestuff Corporation, and H. W. Martin, R. Lenz, Percy Kuttroff, W. H. 
Duisberg, and E. K. Halbach, as stockholders.2 W. H. Duisberg did not sign the 
agreement until September 22, 1939, at which time he received 900 shares (see 
infra p. 114) instead of the 1,400 shares mentioned in the 1939 Stockholders’ 
Agreement. 

(2) Transfer of D. A. Schmitz and W. P. Pickhardt Shares of GDC Stock in 
1939: The closing of the GDC stock trausfers from Schmitz and Pickhardt was 
effected on August 1, 1939. On that date the certificates in amount of 4,400 
shares were delivered to the Secretary of GDC via the attorneys Briesen & 
Schrenk and W. K. Pettigrew, of Breed, Abbott and Morgan.” 

In return for his 4,100 shares Schmitz received a check from GDC in the amount 
of $270,000 and a 2 percent demand note for $140,000. Pickhardt was reimbursed 


*Photostaic eopy of StoeckholMlers’ Agreement, dated July 27, 1989, GDC File #11, 
Stock and Trust Agreements. 

* Memorandum dated August 1, 1939, re General Dyestuff Corporation—Acquisition and 
oe of Btock, Senet oT = > i Fee #11, APC File. See also, letters dated July 
-8, 1939. to Griesen and Schrenk from Chemnyco, Inc., and D. A. Schmitz and W. P. Pick- 
hardt, GDC File #11. ; , 
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for his 300 shares by GDC’s check to his order in the amount of $30,000." The 
voertifieates for the 4,400 shares were then canceled and one certificate for 4,400 
vhares was issued in the name of GDC. After Federal and State Transfer tax 
stamps were affixed to the canceled certificates, the one certificate representing 
1400 shares was canceled and new certificates for the corresponding number of 
shares were issued in the following manner: One certificate for 1,200 shares was 
ssued in the name of EB. K. Halbach and individual certificates for 100 shares 

h were issued in the names of Messrs. Martin, Kuttroff, and Lenz. The bal- 

e of 2,900 shares was covered by the issuance of two additional certificates, 

e for 2,000 and one for 900 shares, each in the name of GDC.” 

rhe result of the foregoing transaction was to place in ‘he names of the parties 

the 1939 stockholders’ agreement, with the exception of W. H. Duisberg, the 
number of shares agreed to be sold and purchased between the parties thereto. 

Mr. W. H. Duisberg was not at this time issued the number of shares stipulated 

the July 27, 1939, agreement because of Duisberg’s absence in Europe, After 
his return fo this country, Mr. Duisberg, on September 22, 1939, executed the 
July 27, 1939, agreement and his resignation as a director of GDC became effee- 

as of September 22, 1939." On September 13, 1939, General Dyestuff Cor- 
ation offered to Duisberg approximately 1,400 shares of Treasury stock of 
GDC (the number of shares stated in the July 27th agreement) at par value, 
subject to the restriction that the stock could not be sold in the market, but must 
be resold to the company.” This offer was accepted by Duisberg to the extert 
of 900 shares” for which he issued checks to the order of GDC drawn on tle 
Chase National Bank, and the Irving Trust Company in the amounts of $70,000 
nd $20,000, respectively.” Upon the conclusion of the transfer to W. H. Duisberg 
all of the parties to the July 27, 1939, stockholders’ agreement had received shares 
of the capital stock of GDC, pursuant to the terms of that agreement. 

(3) Transfer of Rudolf Hutz Shares of GDC in 1939: Although at the meeting 
of the Board of Directors of GDC, held July 27, 1939, it was resolved to purchase 
the outstanding shares of GDC stock held by D. A. Schmitz, W. P. Pickhardt 
and R. Hutz, the actual transfer of the Hutz shares did not take place wntil 
on or about November 24, 1939. Mr. Hutz was in Germany at the time that fhe 
July 27, 1939, resolution and stockholders’ agreement were executed. He had 
gone abroad in June and returned in September of that year. According to his 
affidavit, he was approached by Dr. W. H. Duisberg, who was also in Germany 
at that time, at Hutz’ estate near Munich, Germany. At this time, it was sug- 
gested that Mr. Hutz resign as a director and officer of the General Dyestuff 
Corporation.” The reason for this suggestion as stated in the Hutz affidavit 
is that it was the result of the recommendation of the legal advisors to General 
Aniline and Film Corporation, Mr. Hutz, in connection with this matter, says: 

“I do not recollect whether or not the transfer of my stock pursuant te the 
Chemnyeo, Inc., option was discussed during Dr. Duisberg’s said visit, however, 
it was well understood by me that the transfer of such shares was implied in 
my requested resignation from my position with General Dyestuff Corporation,” * 

After some reluctance on the part of Mr. Hutz had been overcome, he submitted 
his resignation as an officer and director of GDO. His resignation was cabled 
from Germany ™ being effective as of July 31, 1939, and presented at the meeting 
of the Board of Directors of GDC held September 27, 1939,” 

Upon the return of Mr. Hutz to the United States, he sold, on November 24, 
1939, his shares of GDC capital stock to the corporation at $100 per share.” Mr. 
Hutz was under the impression that the sale of these shares was made pursuant 
to the Chemnyco, Inc., option,” although the Chemnyco, Inc., options were can- 


" Memorandum dated August 1, 1939, re General Dyestuff Corporation—Acquisition and 
Sale of Stock, signed by W. K. P., GDC File #11, APC File. See also letters dated July 
28, 1939, to Briesen & Schrenk from Chemnyco, Inc., and D. A. Schmitz and W. P. Pick- 
hardt, GDC File #11. 

“ Memorandum dated August 1, 1939—Tbid. 

8 Letter dated October 10, 1939, to Walter H. Duisberg from E. K. Halbach, President, 
GDC file re Walter H. Celery 

“ Letter dated September 13, 1939, to W. H. Duisberg from EB. K. Halbach, GDC file re 
Walter H. Duisberg. 

* Letter dated September 21, 1939, to Mr. E. K. Halbach, president of GDC, from W. H. 
Dnisberg, GDC file re Walter H. Duisbere. 

Letter dated September 22, 1939, to Mr. E. K. Halbach, GDC, from W. H. Duisberg, 
GDC file re Walter H. Duisberg. 

" Affidavit of Rudolf Hutz dated April 27, 1942, GDC File #7, Affidavits re option. 

- —— of Rudolf Hutz dated April 27, 1942, GDC File #7, Affidavits re option. 

* Ibid. 

*® Minutes of Meeting of Board of Directors of GDC held September 27, 1989, op. cit. 


1 Affidavit of Rudolf Hutz, op. cit. 
22 Ibid. 
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celled in July 1939." However, the cancellation of the Chemnyco, Inc., optiong 
was made pursuant to an understanding that the shares of capital stock of GDC 
would be sold to the General Dyestuff Corporation.“ On November 24, 1939, 
Rudolf Hutz instructed Briesen and Schrenk, as escrow agents, to release the 
certificates for the 500 shares of capital stock of GDC held for him. The certifi. 
cates of stock were then to be delivered to GDC against delivery of a check of 
GDC payable to the order of Hutz in the amount of $52,500. The transfer of 
the Hutz shares was thereupon consummated. 

The sale of the Schmitz, Hutz, and Pickhardt shares of the capital stock of GDC 
to the Corporation has been variously treated as (1) “a fraudulent conspiracy to 
defeat the jurisdiction of the putative Alien Property Custodian,’™ or (2) a 
sale made on advice of Counsel because of “criticism and possible legal liability 
in being at one and the same time president (or other officer) of General Aniline 
and Film, which had an exclusive contract with General Dyestuff Corporation, 
and a large stockholder of General Dyestuff Corporation.” ” 

(1) Effect of cancellation of Chemnyco, Inc., option on GDO stock and conse- 
quence of change in GDC stock ownership.—The cancellation of the Chemnyco, 
Inc., option on the stock of GDC and the sale of the majority stock to the 
Corporation represents a turning point in the history of that stock. 

Analysis of Chemnyco, Inc., which was bound by contract, personnel, and 
income received to perform the role of “clearinghouse” or service agent for the 
I. G. Farben interests in America, permits a conclusion that Chemnyco, Inc., held 
options on stock of various American enterprises as one of its services to Farben. 
With each of the concerns upon whose stock Chemnyco, Inc., held options, includ- 
ing GDC, Farben maintained a contract obligating itself to assure technical 
assistance (in some cases patents and know-how) to the American firms. Its 
intended protection of its contributions is revealed in a paper written in 1921 
on the “Dyestuff Situation in the United States’ “ wherein the author, contem- 
plating the position of German dye manufacturers in the United States, wrote as 
follows: 

“Are we going to lose the entire American market forever, or are we going to 
try to benefit from its as much as our experiences in the manufacture of dyes and 
our sales organization there enable us to do?” 

= - . 7 ” * om 

“Shall we give up the American market, that is, the bulk of supply of dyes in 

this country—or shall we go into the game and fight? 
~ a * 7 x ~ o 


“The establishment of a German concern in which the Germans hold the 
majority of shares is out of the question. It must be an American company— 
what they call here, a 100-percent American company.” 

“By forming such a company with American capital, in which we are only 
partly (less than 50 percent) interested, either financially or by shares returned 
for placing our experience at the company’s disposal . . ., we of course run the 
risk that such a company, having obtained all the information from us, might 
put us out. 

* me * x % om * 
I'wo ways are open to enter the field in this country—(1) To purchase or 
affiliate with an existing plant, and (2) To erect a new plant, preferably in close 
connection with sources of supply of raw materials.” ™ 

In 1924 and 1925, somewhat along the lines of the above-quoted statement 
made in 1921, German Bayer and other German manufacturers reentered the 
American dye picture as an associate of Grasselli Chemical Company in the 


or 


28 Supra, p. 109. 

* Statement of D. A. Schmitz, interview held March 25, 1942, with Treasury Representa- 
tives, p. 12, GDC File #7, Affidavit re option. 

= Letter dated November 24, 1939, to Mr. F. Borchmann from R. Hutz, GDC File #11, 
Stock and Trust Agreements 1939. 

* Memorandum Relative to General Dyestuff Corporation Ownership and Control, Robert 
M. Weston, Richard C. Schwartz, et al., Treasury Department, p. 31, GDC file No. 3, Final 
Investigative Report 

77 Memorandum for Alien Property Custodian Regarding General Dyestuff Corporation 
and Ernest K. Halbach, President thereof, prepared by Sullivan & Cromwell, attorneys for 
Kk. K. Halbach; see also Patent Hearings, op. cit., p. 22, 38: statement of D. A. Schmitz 
made in interview with Treasury Representatives GDC file No. 7. 

*> Unsigned Survey of American dyestuff industry, November 14, 1921; purported to have 
been written by one Eyster Berg: copy was found in files of Mr. ickhardt in GAF, See 
Exhibit 19, GAF, Treasury Report. 

™ Ibid., p. 2. 

* Thid., p. 4 

™ Tbid., p. 27. 
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Grasselli Dyestuff Corporation. The German manufacturers’ successor, 1. G. 
Farben, eventually became relieved of this direct stock interest in Grasselli 
Dvestuff Corporation in favor of I. G. Chemie, with which Farben maintained 
close association, at least until 1940. With the entrance of Chemie and otters, 
whatever participation remained to Farben was conducted through use of 
nominees. 

The GDC stock passed from a direct option to Farben to a direct option 
to The Marion Company, an American concern controlled by D. A. Schmitz. 
That ended Farben’s direct call on GDC stock. Whatever interest Farben 
etained was through the person of D. A, Schmitz, whose record is difficult to 
disassociate from Farben service. The Marion option on GDC stock gave way 

the Chemnyco, Inc., option. This was no change from the Marion option; 
Chemnyco, Inc., was an American concern under Schmitz’s control. Any call 
Farben retained on the GDC stock remained through D. A. Schmitz. 

When Schmitz sold his stock in GDC to the Corporation following the agreed 
cancellation of the Chemnyco, Inc., option, he did so irrevocably as far as the 
legal transfer was concerned. Thereafter any rights or privileges Farben might 
hope to receive in the stock of the Corporation had to be forthcoming from the 
new largest stockholder, Ernest K. Halbach, or a combination of stockholders. 


. Stockholders’ Agreement on GDC Stock (1940-1941) 

(a) Events Leading to Change in July 27, 1989, Stockholders’ Agreement.—The 
1939 stockholders’ agreement was subsequently revised and supplanted by a new 
agreement dated August 2, 1940. Mr. Halbach indicates that there were objec- 
tions of several stockholders to the 1989 agreement.” 

Documentary evidence is at hand which indicated that consideration of several 
wenknesses in the 1939 stockholders’ agreement from the standpoint of individual 
stockholders was an important contributing factor in the revision of 1940. 

A review of the July 27, 1939, agreement was begun sometime prior to De- 
cember 13, 1939. This is evidenced by a memorandum dated December 15, 1939, 
prepared by Mr. Thomas Green of the firm of Breed, Abbott & Morgan. ‘The 
memorandum was prepared for Mr. Colby Stilson of the same firm, Mr. Stilson 
being at that time attorney for Mr. E. K. Halbach,. The memorandum states in 
part: 

“You will remember that some time ago I pointed out to you the fact that 
there were certain weaknesses in the General Dyestuff stockholders’ agreement; 
weaknesses, that is, from the point of view of certain of the individual stock- 
holders.” * 

Mr. Green’s memorandum goes on to point out the following weaknesses in the 
agreement from the point of view of the individual stockholders: 

(a) The price is fixed at $100 per share plus six percent per annum from the 
date of the last dividend. 

(b) A stockholder who ceases to become an officer, director, or employee of the 
corporation is required to offer his stock to the compeny at the fixed price 
agreed to. 

Mr. Green, in commenting upon provisions (a) and (b) above, points out that 
it would be possible at any time for the controlling stockholder to elect a Board 
of Directors which would terminate the connection of any stockholder with the 
company and force the sale of the stock at a fixed price.” 

In his memorandum, Mr. Green indicated that Mr. Halbach had stated that the 
provisions incorporating the above-mentioned points should remain the same. 
It was suggested that inasmuch as Mr. Stilson would have an opportunity to 
discuss these points with Mr. Halbach an indication of the weaknesses therein 
should, at that time, be pointed out.” 

In addition to the above-mentioned weaknesses in the 1939 stockholders’ agree- 
ment, Mr. Green indicated further deficiencies in the agreement to be as follows: 

(a) The agreement provides that the company can sell stock to any outside 
yurchaser without requiring the purchaser to become a party to the stockholders’ 
agreement ; and 

(b) The agreement does not give the company the right to purchase the stock 
of the company owned by any stockholder upon the insanity or other disability of 
such stockholder. 


2. K. Halbach Testimony re GDC, to representatives of the Treasury, p. 54, GDC File 
#2. The specific nature of the objections is clouded by confusion on the part of the inter- 
rogators and Halbach in recalling the definite provisions of the 1939 agreement. 

° Memorandum re DC-stockholders’ agreement dated December 19, 1939, for Mr. Stilson 
by T. M. G., GDC File #11, Stock and Trust agreements 1939. to date. 

* Thid. 

* Ibid. 
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The memorandum further indicates that Mr. Halbach was subsequently in 
eontact with Mr. Green and that Halbach wanted the stockholders’ agreement 
amended in the following particulars: 

(a) An amendment requiring all future steckholders to sign a copy of the 
agreement signifying their acceptance of the stockholders’ agreement. ( Adopted. ) 

(b) An amendment to insert in the agreement a 60-day option to the company 
to purchase any of its outstanding stock at any time, this right to be outstanding 
in the company whether or not the individual steckholder wished to seil and 
whether or not the individual stoekholder remained in the employ of the com 
pany. (Not adopted.) 

Mr. Halbach is reported as requesting a draft of the new stockholders’ agree 
ment within a few days in order to discuss it at a directors’ meeting.” 

The draft of the new stockholders’ agreement, which was the subject matter 
of Mr. Green’s memorandum, was apparentiy completed as of February 5, 140. 
This is indicated in a memorandum dated April 4, 1940, to Mr. Green from Colby 
Stilson wiieh states: 

“Referring to your draft of February 5, 1940, I went over the same with Mr. 
Halbach and also the points in your memorandum of December 13, 1939 to me. 
Mr. Halbach states that he wishes to keep the price at $100 per share plus 6 
percent from the date of the last dividend * * * 

“You might put it the way you have it, but call his attention to this in the 
transinittal letter. Mr. Halbach says that he appreciated the poimts we raised, 
but that now that a 50-percent dividend has been declared, he will really get 
$150 on his original stock * * *. As far as what the other stockholders get, 
there is no reason why they should get $300 or $400 a share if they should leave 
the company or die, 

“He especially feels that if Duisberg got that it would be a little out of line 
Mr. Halbach also went on to state that he couldn’t see agreeing to pay any of the 
stockholders more than $100 a share.” 

The revision which Mr. Green had in mind in order to eliminate the fixed price 
provision was explained to Examiners of the Office of Alien Property Custodian as 
follows: That both Stilson and Mr. Green were of the opinion that a method of 
Valuation more in keeping with the actual value of the GDC stock should be in- 
corporated in the stockholders’ agreement; that with this in mind, both Mr. 
Stilson and Mr. Green spent considerable time in drafting such revision, which 
was based on a “sliding scale” method of valuation which took into consideration 
the past earnings of the corporation over a fixed period of time. As indicated 
above, Mr. Halbach was not inclined to remove the fixed valuation of $100 per 
share and such a provision was retained in the August 2, 1940, revision. 

Several drafts of the proposed new stockholders’ agreement were submitted to 
Mr. Halbach and to the stockholders of General Dyestuff Corporation. An 
acceptable draft was eventually concluded and accepted as of August 2, 1940. 

b. GDC Stockholders’ Agreement Dated August 2, 1940: The parties to the 
August 2, 1940, stockholders’ agreement “ were the General Dyestuff Corporation 
and Perey Kuttroff, E. K. Halbach, W. H. Duisberg, R. Lenz, H. W. Martin, Len- 
nart Swenson, J. Robert Bonnar, A. T. Wingender, and A. V. St. George. The 
individual stockholders who were parties to this agreement held a total of 4,890 
shares of the capital stock of General Dyestuff Corporation, the remaining 110 
shares being held by the Corporation as Treasury Stock. 

It was mutually agreed by and between the Corporation and the stockholders : 

(1) That each stockholder would not sell, assign, transfer, or otherwise dispose 
of any of the shares of stock held by him except, (@) with the written consent 
of every other then current stockholder and the Corporation or (6) pursuant to 
the options hereinafter contained, or (c) pursuant to paragraph 12 hereof (pro- 
vision for stock becoming free wpon failure to exercise the option). 

(2) In the event that any stockholder desired to sell or otherwise dispose of 
any of the shares of stock held by him, he was required to give notice of such 
desire to every other stockholder and to the Corporation whereupon he became a 
“proposing transferor.” 


* Memorandum re GDC—stockholders’ agreement dated December 15, 1989, for Mt. Stil- 
son by T. M. G., GDC File #11, Stock and Trust Agreements 1939 to date. 

5s? Memorandum for Mr. Green from Colby Stilson, dated April 4, 1949, GDC File #11, 
op. cit. 

*8 General Dyestuff Corporation and Perez Kuttroff, EB. K. Halbach, W. H. Duisberg, 
R. Lenz, H. W. Martin, Lennart Swenson, J. Robert Bonnar, A. T. Wingender, and A. V. St. 
George, stockholders’ agreement dated August 2, 1940, Photostatic copy in GDC File 
No. 11. 
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3) Upon the giving of notice by the proposing transferor as provided in 
aragraph 2, the Corporation had an option good for 90 days to purchase, subject 
the terms of the agreement at the fixed option price as hereinafter defined, 

y or all shares of stock as stated in such notices. 

{) In the event that the Corporation fails to exercise the option contained in 
iragraph 3, or having exercised the option in whole or in part, fails to pay for 

y of said shares of stock that it had become bound to purchase, then each of 

e other then current stockholders has an option good for 90 days to purchase, 

bject to the provisions of the agreement, at the option price, any or all shares 

stock which have not been subject to purchase and paid for by the Corporation. 

(5) In the event that any individual stockholder who is now or shall in the 
future become an officer, director, or employee of the Corporation, shall at any 
‘ime cease to be connected with the Corporation in all of said capacities, then 

ch stockholder automatically becomes a proposing treusferor and the option 

ovisions contained in paragraph 8 and 4 become effective in due course. 

(6) In the event of the death or insanity of any individual stockholder then 
his legal representative shall automatically be deemed to be a proposing trans- 
feror and the option contained in paragraphs 3 and 4 become effective in due 
course, 

7) In the event that there should be a default under any agreement of 

ypotheeation or pledge of any shares of stock, then the stockholder pledgor 
thereof, or the pledgee in his name, place, and stead, as the case may be, shall 
itomatically be deemed to be a proposing transferor and the option contained 
i paragraphs 3 and 4 become effective in due course. 

No individual stockholder who is or who shall become an officer, director, or 
elployee of the Corporation shall bypothecate or pledge any shares of stock 
except under an agreement of hypothecation or pledge containing provisions 
which provide that the pledgee is, in effect, subject to the terms of the stock- 
holders’ agreement. 

(8) Each optiof#contained herein shall be exercised by giving notice thereof 
vithin the period during which the option is in existence. Upon his giving of a 
notice of the exercise of option, the person, firm, or corporation exercising the 
yption shall become bound to purchase and the holder of the shares of stock sub- 
ject to the option shall become bound to sell the number of shares of stock with 
espect to which the option shall have been exercised, subject, however, to the 
allocation provisions as hereinafter provided. 

(9) In the event that more than one stockholder becomes bound to purchase 
the same shares of stock after exercise of any of the options, then such shares 
of stock shall be allocated by the Corporation between the stockholders exercising 
such options as follows: 

If all of the notices of exercise of option specify in the aggregate a number of 
shares of stock less than the number of shares of stock subject to the option, 
then, there shall be allocated to each option so exercised the number of shares 
of stock specified in the exercise of the option; if all of the notices of exercise 
of option specify in the aggregate a number of shares of stock exceeding the 
number of shares of stock subject te such options, there shall be allocation to 
each stockholder exercising the option the pro rata portion of the shares of 
stock subject to the options, but not in excess of the total number of shares of 
stock upon which the option is being exercised. 

(10) The option price shall be $100 per share plus six percent per annum 
from the date of the payment of the last dividend by the company. 

(11) Delivery and payment for any shares of stock purchased pursuant to the 
options shall be made at the principal office of the Corporation. A certificate or 
certificates representing such shares of stock shall be duly endorsed in blank 
and in due form for transfer. 

(12) In the event that the Corporation or the stockholders do not exercise 
in full the options contained herein, the shares of stock shall thereupon become 
free for a period of sixty days from the date of expiration of the option to stock- 
holders contained in paragraph 4. Any shares which shall not have been sold 
or otherwise disposed of prior to the expiration of such sixty day period, then 
the restrictions upon the sale, assignment, transfer, or other disposition con- 
tained in this agreement shall again come into full force and effect. 

(18) The Corporation and each of the stockholders agree, each with the 
other, than no transfer of any shares of stock owned or held by any stockholder 
shall be made upon the books of the Corporation unless such transfer shall be 
made in accordance with the provisions of this agreement. Each stockholder 
shall be charged with notice of the provisions of this agreement upon the accept- 
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ance of a stock certificate having stamped, printed, or typed thereon the legend 
hereinafter referred to in paragraph 16. (Paragraph 16 provides for the fixing 
of a legend upon the certificates of stock, which legend states that the shares of 
capital stock of General Dyestuff Corporation are subject to the terms and 
provisions of the stockholders agreement dated August 2, 1940.) 

(14) The parties agreed that no stock purchased or acquired by the Corpora 
tion pursuant to any of the options provided for in the agreement should, after 
such purchase or acquisition, be issued, sold, or disposed of by it, but shall eithe: 
be retired by it or continue to be held by it as Treasury stock. 

Che August 2, 1940, stockholders’ agreement was duly executed by the Corpo- 
ration and by all current stockholders. All of the certificates representing issued 
and outstanding shares of capital stock of the Corporation were cancelled and 
new certificates were thereupon issued, said new certificates having stamped 
thereon a legend to the effect that the shares of stock subject to the August 2, 
1940, stockholders’ agreement.” 

c. E. K. Halbach Trust Agreement Dated December 6, 1940: On December 6, 
1940, Ernest K. Halbach duly executed a trust agreement“ placing all of the 
shares of capital stock of GDC held by him in trust for the benefit of his wife and 
children, 

Mr. Halbach has stated that his purpose in creating the trust was to avoid 
a large inheritance tax by the creation of an inter-vivos trust. The securities 
which were the corpus of the trust agreement were 3,150 shares of capital stock 
of the General Dyestuff Corporation. The trustees were Elizabeth 8. Halbach, 
wife of the grantor, and Colby Stilson, attorney with Breed, Abbott & Morgan, 
Mr. Halbach’s legal representative. (Subsequent to the execution of the trust 
agreement, Franklin H. Stafford, brother-in-law of E. K. Halbach, was substi 
tuted for Colby Stilson as cotrustee. 

The shares of capital stock of the General Dyestuff Corporation, which are 
the subject matter of the trust, are, by agreement, subject to the terms and 
provisions of the August 2, 1940, stockholders’ agreement d&d must be offered 
to the company upon sale by the trustee or upon the death of EB. K. Halbach, or 
his severance of his connection with GDC. The consent of the other stockholders 
of GDC to the creation of this trust agreement is evidenced by a letter dated 
December 4, 1940, to Mr. E. K. Halbach from GDC and all current stockholders. 
The letter states in part: 

“Each of the undersigned hereby agrees with you and with each other, pursuant 
to paragraph 1 (a) of the stockholders’ agreement dated August 2, 1940, between 
General Dyestuff Corporation and all of its stockholders, that you may transfer 
by inter-vivos trust agreement to the trustees for the benefit of your wife and 
children or any of them, any shares of the stock of GDC, now or at any time in 
the future, held by you.” * 

Although the shares of capital stock of the GDC, held by the Halbach trustees, 
are subject to the terms of the stockholders’ agreement and will eventually revert 
to the company, the creation of the trust indicates that Halbach had at least 
more than nominal ownership in the stock. 

The Stockholders’ Agreement Dated July 8, 1941: On July 8, 1941, a new 
stockholders’ agreement was entered into between GDC and all of its stockhold- 
ers, including the Halbach trustees.” The July 8, 1941, agreement was currently 
in force at the time that all of the issued and outstanding shares of GDC were 
vested by the Alien Property Custodian.“ The legal effect which the vesting of 
the issued and outstanding shares of the capital stock of GDC might have upon 
the stockholders’ agreement dated July 8, 1941, is not considered a proper subject 
in this report. The July 8, 1941, GDC stockholders’ agreement has not been 
abrogated by an affirmative action. 

The provisions of the July 8, 1941, stockholders’ agreement was substantially 
the same as those of the preceding agreement of August 2, 1940.‘ The primary 


Letter dated August 12, 1940, to Mr. H. W. Martin, Secretary of General Dyestuff 

Corporation, from Breed, Abbott & Morgan, GDC File #11, Stock and Trust Agreements. 

* Photostatie copy of trust agreement dated December 6, 1940, by and between B. K. 
Molen and Elizabeth S. Halbach and Colby Stilson, Trustee, GDC File #11, Stock and 
Trust Agreements. 

*\ Letter dated December 4, 1940, to Mr. E. K. Halbach from the General Dyestuff Cor- 
poration and all of its stockholders, excepting E. K. Halbach, GDC File #11, op. cit. 

“ Stockholders’ Agreement, dated July 8, 1941, GDC File #11, Stock and Trust Agree- 
ments 

* Supra, note 1. 

* See supra, p. 122, for terms of August 2, 1940, stockholders’ agreement. 
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nge in the new agreement “ was to give an option to the company for a period 

nety days, after which, if not exercised, the stock became “free stock” for 

, period of sixty days during which time it could be sold to any purchaser, The 
mndary option to the stockholders was eliminated. 

fhe consent of all stockholders to the creation of the Halbach trust was re 

flirmed. 

7. One Hundred Dollar Stock Transfer Price 

rransfers to all above stockholders (and their predecessors) were made at 
$100 per Share. The $100 “tag” on each share of stock has been a feature of each 
sale since the organization of the Corporation. In fact, the static $100 price 
per share was observed by the Old Badische Co. of New York, which was prin- 
cipally owned by the same stockholders as owned Kuttroff, Pickhardt & Co., 
Inc., a participant in the consolidation of GDC. In an agreement dated July 21, 
1913, between the German Badische and New York Badische, the latter agreed 
to enter a put-an-call option with the German Badische under which the New 
York company’s capital stock might be transferred any time after o'‘anuary 1, 
1916, “upon payment of par value [$100] with an interest at 6 percent per annum 
from the first day of the current fiscal year’. 

As will be noted in the preceding section on stock “Options”, the $100 transfer 
price was an inherent part of the put-an-call arrangements on GDC stock. In 
the early days of the Corporation, $100 per share was a liberal guarantee for its 
stock. The Corporation developed prosperously and from a book value stand- 
point, the stock value soon exceeded the fixed $100 transfer price (supra 93). 

Although the Corporation was (and is) bound by a long-term lease and was 
obligated for mounting taxes, the “book value” per share of stock on December 
81, 1941 (the last complete prior-vesting audit) was approximately $403 per 
share. Prior to the stock dividend in May 1941 which increased the outstand- 
ing stock issue by 2,866 shares, the approximate book value of each share was 
$580—$600. 

One Hundred Dollars is the par value of the GDC stock. In giving options and 
receiving the right to “put” their stock at $100, the stockholders, prior and sub- 
sequent to August 1, 1939, assert that the options were an arrangement con- 
sidered by all parties to have been a protection against any stock straying into 
the hands of unfriendly or competitor interests and that the $100 price made 
the stock accessible to the Corporation and the group within which the stock was 
to be retained, i. e., it was a device to assure continuity of ownership of the com- 
pany’s stock in persons who were interested in the management of the business. 

After August 1, 1939, the Corporation’s stock was released from options and 
distributed among the key personnel of the Corporation and the three non- 
employee stockholders, Simultaneously, stockholders’ agreements were executed 
(Supra p. 111) which continued the transfer price of the GDC stock at $100 per 
share. 

At the time of the stockholders’ agreements, Mr. Halbach was approached by 
his attorneys, Breed, Abbott & Morgan, who suggested a valuation on the stock 
more in keeping with the book value of earnings of the company. After plang 
were drawn to include such a valuation, Mr. Halbach rejected the proposal) 
and retained the $100 per share transfer price.” His reasons were: 

(1) After the stock dividend was made to each stockholder, each would be 
getting at least $150 for a $100 investment, and since most of the stockholders 
participating in the stock dividend were newcomer shareholders, “there was no 
reason why they should get $300 or $400 a share if they should leave the com- 
pany or die.” “ 

Mr. Halbach told Mr. Stilson, of Breed, Abbott & Morgan, he especially felt 
that if Duisberg got $300 or $400 a share, “it would be a little out of line.” ” 

(2) Breed, Abbott & Morgan’s record reveals that Mr. Halbach pointed out 
that none of the other stockholders except possibly Duisberg, would have enough 
money to buy out Halbach‘s stock in the event the company didn’t have the sur- 
plus; and the general idea was that the surplus of the company should be used 


“HH. W. Martin and R. Lenz objected to the pro rata provision of the 1940 Agreement. 
©. K. Halbach Testimony re GDC, p. 54—GDC File #2. Lenz’s words on the pro rata 
allocation: “This will keep me an office boy around here.”—R. Lenz to APC Examiners. 
When the secondary option to stockholders was eliminated the pro rata allocation auto- 
matically disappeared. 

“Old APC File C/M-—231—Badische Co. of New York. 

“7 Memorandum for Mr. Green, of Breed, Abbott & Morgan. from CS, April 4, 1940 (see 
BAM folder—GDC files). 

*8 Ibid. 

* Ibid. 
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to buy out a shareholder; thus if Halbach or Duisberg should die and the rate 
was above $100 per share, it would almost cripple the company’s surplus. 

The worth of the stock in the corporation has never been based on its principal 
liquidation value. Some idea of the return to the holders thereof will be given 
from a recitation of the dividend policy : 

From 1929 through 1933, a 6 percent dividend on the par value was declared 
to each stockholder. 

For the years 1934 through 1935, a 9 percent dividend was declared. 

In 1936 through 1940, a 12 percent dividend was paid. 

In 1941, a 16 percent dividend was distributed. 

In all, since the first dividend in 1929, $807,776 has been distributed in the 
form of dividends to eighteen individuals who have appeared as stockholders in 
the Corporation on and since the first dividend date.” 

Two 50 percent stock dividends were declared. The first, in January 1940, 
was made from Treasury stock which had been received by the Corporation with 
the acquisition of the Schmitz, Hutz, and Pickhardt shares.“ The second, in 
May 1941, represented a new issue and increased the shares outstanding from 
6,000 to 8,956." A 100 share stockholder prior to the first dividend, thus became 
the owner of 150 shares and, with the passing of the second dividend, 225 shares, 
or his original $10,000 investment was increased to $22,500. 


SUMMARY 


on 


Since on or about September 27, 1926, the capital stock of GDC has constantly 
been subject to various option and/or stockholders’ agreements. The original 
options were granted in 1926 by the stockholders of GDC to L G. Farben and 
were canceled in 1933. The Farben options were in the form of a “put” and 
“call” at $100 per share; that is, Farben could demand the stock at $200 per 
share or the stockholders could require Farben to accept it at $100 per share, 
The options were granted at a time when the earnings of the company were 
uncertain and the book value of the stock was less than the option price. In 
this respect the options were an effective guarantee to the stockholders that the 
principal of their investment in GDC would not be lost. On the other hand, the 
options gave I. G. Farben the power to acquire the holdings of any stockholder 
at any time upon the payment of $100 per share. The recognition of this power 
is indicated by the negotiations in 1929 between Farben and du Pont for the 
consolidation of GDC, along with other interests, into a company jointly owned 
by Farben and du Pont. In 1931, D. A. Schmitz purchased the controlling in- 
terest, 4,100 shares, in GDC from H. A. Metz. The purchase was financed 
through Ed. Greutert & Cie. of Basle, Switzerland, a Swiss banking firm closely 
associated with I, G. Farben with whom D, A. Schmitz had held an unidentified 
position. It appears that this transfer was made without reference to the 
Farben options. Subsequent to the purchase by Schmitz, the Farben options 
were canceled and new options granted to The Marion Company, a company 
organized and controlled by D. A. Schmitz. 

The Marion options were similar in many respects to the Farben options. 
There were several instances in which capital stock of GDC was transferred 
pursuant to the Marion option and on one occasion the purehase of GDC stock, 
pursuant te the options to The Marion Company, was financed by a loan obtained 
from Ed. Greutert & Cie. Upon rhe contemplated dissolution of The Marion 
Company, whose assets were transferred to Chemnyco, Inc., another D. A. 
Schmitz controlled company, the options to The Marion Company were canceled 
and new options were granted by the stockholders of GDC to Chemnyco, Inc. 

The Chemnyco, Inc., options differ only slightly from the Marion option. These 
options were in effect for a period of approximately one year, the release of said 
option being ratified on August 15, 1939, by the Chemnyco, Inc., Board of Direc- 
tors. 

The release of the Chemnyco, Inc., options on the capital stock of GDC was a 
part of the transfer of 4,900 shares of GDC stock to the corporation from D, A. 


* Dividends paid te stockholders—GDC (GDC File Accounting Information). 
“First stock dividend declared, December 18, 1939; see Board of Directors Minutes, 
dated December 18, 1939, 
“ hie dividend declared, April 30, 1941; see Board of Directors Minutes, dated 
pril 30, 1941. 
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schmitz, W. P. Pickhardt and R. Huts. This transfer had the effect of removing 
1). A. Schmitz from the position of controlling stockholder in GDC and placed 
this control in the hands of E. K. Halbach. The transaction took place during 

summer of 1939 and has been attacked as being a subterfuge on the part of 

A. Schmitz, W. H. Duisberg and E. K. Halbach in order to avoid possible action 
by an Alien Property Custodian in the event of war. Mr. Schmitz explains his 
sale of the Controlling interest in GDC was made because of the fear of legal lia- 
pility for being at the same time a large stockholder in GDC and an officer and 
Director of GAF, which had an exclusive sales contract with GDC. Whatever 
may have been the motive of Mr. Schmitz in divesting himself of his holdings in 
GDC stockholders who subsequently acquired the aforementioned stock from the 
company stoutly maintain that they are bona fide purchasers. They deny any 

wledge of or participation in a plan to conceal a beneficial ownership in 

DC. Mr. E. K. Halbach, the largest individual holder and the successor to 

4. Schmitz of the controlling interest, maintains that his acquisition of the 
ntrolling interest in GDC was the culmination of many years effort in seeking 
ncrease his stock holdings in the Corporation. Mr. Halbach subsequently 
aced his shares in trust for the benefit of his wife and children. The trust 
agreement was made subject to the provisions of a stockholders’ agreement 
ich required that the shares be offered for purchase to GDC upon the death of 
Mr. Halbach or upon his leaving the company. 

Upon the purchase of the Schmitz, Pickhardt, and Hutz shares by GDC and the 
subsequent sale to various key personnel in GDC and three outsiders, among whom 
was W. H. Duisberg, the company and the stockholders entered into a stockhold- 
ers’ agreement. The provisions of the stockholders’ agreement are detailed above 
and differ materially from the chain of options which previously had been held 
in sneeessive order by I. G. Farben, ‘The Marion Company, and Chemnyco, Inc. 
\lthough the stockholders’ agreement retained the same fixed price per share 
($100), there was no “put” and “call” on the shares, the options existing only in 
the event that a stockholder wished to dispose of his shares or became separated 
from the company. 

The original stockholders’ agreement was executed July 27, 1939, and there- 
after revised on August 2, 1940, and July 8, 1941. The later revisions do not 
differ from the original agreement to any great extent. The revision of August 
2, 1940, granted a secondary option to the individual stockholders, which right 
had not existed in the original agreement. The option to the individual stock- 
holders was eliminated in the July 8, 1941, agreement which agreement was in 
force at the time of the vesting of 100 percent of the outstanding stock of GDC 
by the Alien Property Custodian. 


G. Management and Personnel 


1. Management: On June 30, 1942, the management of GDC was in the hands 
of the following officers and directors: 


Directors # 


Total Length of Serv- 


Address ice as a Director 


Date and Place of ship & 
Birth Nation- 


| Citizen- | 
| 
ality 


j | 
EK. K. Halbach....... Steams me Short | 3/6/1883 Phila., Pa.....| USA-_...| 12/31/25 to 7/13/42. 
ills, N. J. 
G. A. LaVallee 524 Second Street, Ma-| 10/6/1886, Greenville, | USA....| Since 3/25/42. 
rietta, Ohio. | Mass. 
235 Trenor Drive, | 5/26/1891, Ottawa, Il..| USA_.._| 3/27/35 to 7/13/42. 
New Rochelle, N.Y. | } 
. W. Martin........| 55 Prospect Street, 7/17/1878, Bingley, | USA*_..| 3/25/31 to 10/28/31 and 
Summit, N. J. England. 3/27/35 to 7/13/1942. 


Footnotes at end of table, p. 408. 
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Officers 








First | Total 
| Citizen- | date of | Leneth f 
. : Date and Place ship & Election| “go... 
Name Address Office held of Birth | Nation- | to Cur- | i 
ality | rent Po- C ad - 
| sition ompapby 
— —— eds 2 re | 
E. K. Halbach_... Stewart Road, | Pres. & | 3/6/83, Phila, Pa.| USA_.._| 5/28/30, | Since 1 1/26, 
Short Hills, Gen, | 6/23/26. | 
N.J Mer | | | 
R. Lenz ; 235 Trenor | Vice Pres_| 5/26/91, Ottawa, | USA_...| 4/3/40_...| Since 7/1/25, 
Drive, New ml 
Rochelle, | 
N. ¥ | 
H. W. Marti 55 Prospect St., | Secretary..| 7/17/78, Bingley, | USA*__.| 5/6/29__. Sinee 1/1/26, 
Summit, N.J England ] 
4. T. Wingender 139 Webster | Treas. & | 4/3/92, New | USA--..| 5/6/29_...| Since 1/1/26, 
Ave., E., Ro- | Comp- | York | 
selle Park, troller. 
N. J. } 
4. E. Hendershot 393 8. Lexington | Comptrol- | 1/30/96, Forty | USA--...| 4/25/38..| Since 1/1/38, 
Ave., White ler. Fort, Pa. j 
Plains, New | 
York | 
' 


#Directors elected March 25, 1942. Halbach, Lenz, and Martin served as only members of Board from 
September 22, 1939, to March 25, 1942, date of LaVallee’s election. 


*Naturalized October 1, 1919, United States District Court, Eastern District of Pennsylvania, #1282243, 


The management of GDC has been, since the date of incorporation in 1925 to 
the date of vesting in 1942, in the hands of a limited number of individuals. In 
addition to those serving as directors and officers at the date of vesting (supra 
p. 135) the following individuals have served as directors of GDC: 


Name Period 
Eee oes Geeennss CINDER I nee wc enmamnnae 1925-1934 
Rudolf Hutz ____- eee ee ee ns ee eee eee 1925-1939 
Roger N. Wallach eee renter ah attest eagle acne ens eaten ieee ae 1925-1928 
Be ee ee 1925-1929 
A. Lendle (deceased 1927) eA net Ee. Bak GRRE! 
Cari Pickhardt.._............ Se ee ee en 1925-26; 1929-31 
po ge sie ee ee 1925-26 ; 1928-35 
oe a EE ae Ee aR gna eg a nce: t= Mele +. 1932-1938 
DS Pe a oases cits bs ciciescciniorslin coe manentitesn cates | Ait sees 1932-1939 
a i a i ee 1938-1939 
a te asics ed ceases See ice acne i tee dee 1938-1939 


Of the above-mentioned directors those requiring special comment and who 
were also officers in GDC, are: Herman A. Metz, Rudolph Hutz, and D. A, 
Schmitz. 

Herman A. Metz (Director, President and Chairman of the Board): The posi- 
tion and activities of Metz in the founding of GDC have been indicated in prior 
sections of this report (supra p. 16). Mr. Metz was president of GDC from 
1925-30, and thereafter Chairman of the Board from 1931 until his death in 
1934. During his ten years of office both as President and as Chairman of the 
Board he was an authoritative factor in the management of the Corporation 
although his many outside interests occupied much of his time. 

Rudolf Hutz (Vice President and Director of GDC, 1925-39): Mr. Hutz is 
a technically trained chemist and has long been connected with the chemical 
industry in this country. During the last war, Mr. Hutz was interned, August 
20, 1918, and held in custody at Fort Oglethorpe, Georgia, until June 19, 1919. 
His internment was caused by the Presidential Proclamation under Regulation 
12, on the ground “that his presence at large was dangerous to the peace and 
safety of the United States”.5s 

Hutz was Vice President and General Manager of Grasselli Dyestuff Corpora- 
tion prior to the consolidation of its sales organization into GDC. He continued 
as Vice President and General Manager of General Aniline Works (formerly 


* APC-CAF file D-9-100—63-—4 (Special Section Personnel # 2) ; letter, J. Edgar Hoover 
to Asst. Atty. Gen. Shea, October 28, 1941. 
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CGrasselli Dyestuff Corporation) until 19389. Hutz was a recognized authority in 
rdinating the GAW production of dyestuffs with the sale of those products 

Gpc. The necessity and importance of the dual capacities of Hutz are best 

ited in his affidavit which affirms as follows: ™ 

There were various reasons why General Aniline Works, Inc., required repre- 

ntation on the directory of General Dyestuff Corporation, including the fact 

it the latter had a General Aniline Works, Inc., inventory currently on hand 
approximate value of over $1,000,000; furthermore General Dyestuff Corpora- 
derived most of its income from its consignment agreements with General 
\niline Works, Inc., and its profits bore a relation to the selling commissions 

d by General Aniline Works, Inc.” 

Hutz resigned as a director and officer of GDC in 1939 upon the insistence 

f W. H. Duisberg, who stated to Hutz that such a request was based upon the 

commendation of legal advisors of American IG Chemical Corporation.” 

D. A. Schmitz (Director 1932-39; Chairman of the Board 1936-89): D. A. 
Schmitz became a director of GDC after acquiring the controlling shares of the 

ital stock of GDC from H. A. Metz (see supra stock ownership, p. 70A). He 
ter became Chairman of the Board (1936). Schmitz does not appear to have 
een active in the internal management of GDC. However, in response to an 
iquiry by your examiners as to the extent of his activities in the executive 
ection of GDC, Schmitz has stated: ™ 
During the period in which I was a stockholder I was also a director of Gen- 
ral Dyestuff Corporation and became Chairman of the Board of Directors on 
May 27, 1936. During this period I carried out my duties as director and chair- 
in of the board respectively, attended most of the meetings and actively partici- 
ted in determining the policy of the corporation. 

Of course, Mr. Halbach as President of the Corporation was its chief execu- 
tive officer and as such conducted the affairs of the Corporation.” 

a. Management at the Date of Vesting: The management of GDC at the date 

f vesting was essentially the same as that from 1936-39 with the exception 

f D. A. Schmitz and Rudolf Hutz as officers, and W. P. Pickhardt, Rudolf Hutz, 
W. H. Duisberg, and D. A. Schimtz as directors.” 

E. K. Halbach: The actual internal management of GDC has been, since 1926, 
n the hands of B. K. Halbach. 

GDC had suffered an operating loss during the first six months of operation. 
hi. K. Halbach, who was then Secretary of the Corporation, was requested by the 
Board of Directors to accept the position of General Manager.“ This position 
was accepted by Halbach with the understanding that he was allowed to run 
the business without interference from any of the three consolidating groups 
among which certain divided loyalties and differences of opinion existed.” 

Later Halbach succeeded H. A. Metz as president (see supra p. 82) and since 
his election as president in May 1930, Mr. Halbach has been responsible for 
the policy, personnel, and supervision of GDC. He has administered these 
functions with the maximum of freedom from stockholders’ and directors’ veto. 
He is credited not only with directing the affairs of GDC to a point where it is 
financially strong and highly respected as one of the “big three” in dyestuff sales, 
but is himself the foremost salesman of dyes in this country.” 

The documentary record comprising the files, correspondence, and statements of 
parties interested in GDC, indicate that E. K. Halbach was responsible for the 
supervision and success of GDC. In the years in which he has held the position 
as president, he has directed the commercial and internal affairs of the Corpo- 
ration. From the date of his employment with GDC until January 3, 1940, 
Mr. Halbach was a minor stockholder in the Corporation. His policy of business 
has been one of “no friction with anybody.” It is generally admitted by those 


‘ ‘ fidavit of Rudolf Hutz dated April 27, 1942, op. cit. 

55 Thid 

Affidavit of D. A. Schmitz in response to inquiry by APC, see GDC file re D. A. 
Schmitz. 
ws 2 minutes of meeting of stockholders and Board of Directors of GDC, 1936-1942, 
APC file. 

"8 Statement of E. K. Halbach, Patent Hearings, pp. 2237, 2238, op. cit. See also minutes 
if meeting of Board of Directors of GDC, dated June 23, 1926, copy in APC file. 

®» Thid. 

Statements of Halbach’s ability as a dye salesman made by Dr. Arnold H. Lippert, 
Chairman, WPB Dye and Textile Branch, interview, op. cit.; Hugh Williamson, Vice Presi- 
ent, GAF, interview, op. cit. 
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who come in contact with GDC that the Corporation is a “one-man Corporation” 
in the person of E. K. Halbach.™ 

G. A. LaVallee (Director 1942 to date): Mr. LaVallee has been a director of 
GDC from March 1942 to date. He is not an officer of the Corporation and has 
not participated in the internal management although his position as General 
Manager of the Marietta Dyestuff Company of Ohio, a domestic manufacturer 
of dyestuffs which supplies GDC,” makes LaVallee a valuable asset as a director 
of GDC. 

Rudolf Lenz (Director 1935-1942, Vice President 1940-1942) : Rudolf Lenz has 
heen actively connected with the management of GDC since his election to the 
executive committee in 1935." In 1940 he became Vice President and as such was 
charged with the general administration of the New York office and the branch 
offices under the policies as formulated by the President. In the absence of the 
President, Mr. Lenz acted in his stead. Much of his responsibility was con 
cerned with the establishment of selling prices and keeping GAW informed as to 
sales data, new products and quality of dyes. 

H. W. Martin (Director 1931 to date, Secretary 1929 to date): Mr. Martin is 
one of the executive personnel who came to GDC from the firm of Kuttroff, 
Pickhardt & Co., Inc. He has been a trusted employee for many years and has 
served as Secretary of the Corporation since 1929. His duties are those normally 
exercised by a secretary. 

A. T. Wingender (Treasurer 1929 to date) : Mr. Wingender also came to GDC 
from the firm of Kuttroff, Pickhardt & Co., Inc. His tenure of service has been 
long and faithful. As treasurer he has definite responsibilities in the financial 
affairs of the Corporation. 

A. E. Hendershot (Comptroller) : Mr. Hendershot has served as comptroller 
from 1988 to date.” He is a native-born United States citizen.” Prior to being 
employed at GDC in 1988 he held a position of comptroller and assistant treas 
urer with the American Printing Company, Fall River, Massachusetts.“ As 
comptroller he is charged with the responsibility for the accounting procedures 
and bookkeeping activities at GDC. 

b. Management Responsibility: The foregoing discussion of the directors and 
officers at the date of vesting indicates that all, with the exception of Mr 
LaVallee and Mr. Hendershot, were associated with the Corporation for many 
years. Each, with the exception of LaVallee and Halbach, was solely occu- 
pied by employment in the Corporation and, with LaValees’ exception again, 
each was charged with a definite function in the internal administration of the 
Corporation. None of the executives shared to any degree Mr. Halbach’s re- 
sponsibility in the management of the Corporation. 


2. Personnel 


GDC drew most of its personnel from its three founders Metz, Grasselli, Dye- 
stuff and Kuttroff, Pickhardt). When the Corporation opened for business, 15 of 
the total personnel of 350 had been at some time employed by I. G. Farben. Of 
this group, including ten chemists and five clerks, Rudolf Hutz and A. Lendle 
occupied executive positions. Each of the original fifteen, however, having 
had IG employment, came into GDC as employees retained from the three con- 
solidating firms. In the succeeding years of GDC’s business, seven more em- 
ployees having had 1G service were acquired, making twenty-two in all. Of the 
latter seven, two, Dr. Paul Sommer, now retired, and Mr. J. Schweighofer, de- 
ceased, reported directly from the IG. All others of the seven had had inter- 
vening employment since leaving IG and joining GDC. On March 20, 1942, 
seven employees having had IG service were on the payroll of GDC; two of them 
were not United States citizens, namely: Dr. Paul Sommer, a German who had 
received his first papers, and Gerardo E. Neisser, a Chilean citizen of German- 
Jewish ancestry. 


“Coleman, C. R., History and Analysis of the Control of Generat Aniline 4 Film Cor 
poration, second Gras, . 42. copy in APC file re GDC; Redecker, Sidney P., Observations 
Concerning Mr. E. K. ‘Halbach—GAF file, Exhibit 288; APC Examiners E. M. Shafer and 
iu. . easoe, 

@ Affidavit of George A. LaVallee, dated March 3, 1943, op. cit. 

® Minutes of meeting of Board of Directors dated March 27, 1985, copy in APC file. 

* Memorandum of R. Lenz, GDC file, Z. Personnel. 

~ — questionnaire, A. E. Hendershot, GDC file. 

< 


® Ibid. 
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rhe following is a schedule breakdown of GDC employees by number and 
enship : * 

sonnel of New York Office 

Are tnen ss Berth TRI concise oases nee scaregegnptgnienpnin ogee ipo diamante 
Senet, PROT paccrere mieten Hive <apipemeenahign a pese mga memmenctitin ae —ipenia aire eee 

First Papers--- 

Aliens (ineld. 1 German) 


Total Personnel New or I a cad Stctsietns seeds with 
sonnel of Bosten Office: U. 8. Citizenms..__----~- 
sonnel of Philedelphia Office: 
U. S. Citizens 
irish (First Papers) 


rsonnel of Providence Office: U. S. Citizens__ 

Personnel of Chicago Office: U. S. Citizens___~_- 

Personnel of Charlotte Office: U. 8. Citizens_ 

ersonnel of San Francisco Offic a U. S. Citizens- - 
waonnel of Portiané OGies< 1. B. Cutie. one eo enti pm eeniiewetes 


Total personnel General Dyestuff Corp 
nsioners_— ; 


i. Entrance of GDC into Export Business 

Che greater proportion of the Corporation's business was done in the United 

tes but it made some sales to customers in England, Dutch East Indies, India, 
Canada, and Cuba.” : 

Until 1986, GDC, under the terms of its 1926 agreement with I. G. Farben,” 
was restricted in its sales area to the United States and its possessions. The 
1936 agreement followed the cancellation of the 1926 agreement and, in addition 
io naming GDC as nonexclusive sales agent for Farben, stipulated nothing about 
iny territorial restrictions of any kind, i. e., GDC was no longer bound by any 

les area restrictions as far as I. G. Farben was concerned. GDC was, however, 

e exclusive sales agent of GAF, which was bound by an agreement with IG, 
rohibiting the sale of GAW Division products outside of the United States, 
its territories and Canada.” 

At the time of war’s outbreak in Europe, two things occurred to encourage 
GDC’s entrance into the export field. First, the British blockade was set into 
yperation and prohibited normal export of dyes from Germany to either the 
United States or the countries of Latin America; second, GAW having geared 

ts production facilities in anticipation of a heavy domestic dyestuff demand, 
found itself with excessive inventories on hand. 

As to the excessive inventory, the case of Sulphur Black is illustrative. GAW 
Division, writing to GDC, December 27, 1939, related : 

“Our present production for the domestic trade only, is entirely too much, but, 
on the other hand, we do not care to go back to our normal production, unless it 
is absolutely necessary. 

South American inquiries for dyestuffs began coming into GDC as early as 
September 5, 1939.% Since GDC did not have an organization familiar with 
export principles, its first requisite, after deciding to enter the export business, 
was to establish an export machinery. 

Fezandie & Sperrle: To conduct its export program, GDO selected the firm of 
Fezandie & Sperrle (F&S), a small New York dyestuff distributor. F&S has been 
invests! ated by the New York Division of Investigation of the APC. The investi- 

cation was made to determine the nature and extent of the F&S association 


si anne information on each employee of GDC, held in GDC file. 

® GDC-APC File D-9-100 28-345, TFBE-1. 

Pp, 41, “supra. 

tex 44, supra 
vite Exhibit B (1), Report of Investigation on Fezandie & Sperrle—APC-—NY-—D-—#66896 
Mile. 

“GDC File “South American Business’’—Letter of E. Weisbach, Anilines Alemanas, 
Ltda., Bogota, Colombia, to E. K. Halbach, 9/5/39. 


88158— 53— —27 
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with GDC; the report of the examiners’ investigation is incorporated by reference 
to the facts herein. 

There were no documents or other writings establishing or defining the 
relationship of GDC and Fezandie & Sperrle. The two firms were introduced 
in this manner: In September 1939, E. K. Halbach approached Mr. Sperrle, 
sole owner of the firm Fezandie & Sperrle, at the suggestion of Mr. Barrington, 
New York sales manager of GDC. Because of his touch with the New York 
trade, Mr. Barrington was asked by Mr. Halbach to suggest a firm which might 
be equipped to handle the GDC sales for export. Mr. Barrington suggested 
I’ &” because Sperrle was somewhat familiar with the business of import and 
export and a small portion of his activity was in this category.” 

Mr. Sperrle received the proposition “out of a clear blue sky”; at first declined 
and then accepted ; he decided “to take on this business as Mr. Halbach explained 
that GDC would furnish a man to run this department and that my domestic 
business would not be interfered with.” ™ 

To run the F & S export department, Mr. Halbach delegated Gerardo (not Ger- 
hardt) Neisser, a naturalized (from German) Chilean citizen. Neisser obtained 
employment in GDC, July 1, 1988, after prior expulsion from the Santiago, Chile 
office of I. G. Farben because of his Jewish extraction.” 

Neisser hired additional employees from GDC to staff the F & S export depart- 
ment (Department E). Neisser and the GDC employees used in Department 
l. maintained their pension privileges with GDC and, from the beginning of the 
export business of F & 8 until May 1941, Neisser and the transferred Depart- 
ment KE employees were paid by GDC. In May 1941, F & S reimbursed GDC for 
the salaries paid Neisser and the export employees for the entire period of their 
services with F & 8 prior to May 1941;™ thereafter F & S made all salary pay 
ments. When the activity in Department E ceased in May 1942, all employees 
transferred from GDC were restored to the GDC payroll. 

The question very logically arises “Why did GDC select an outside firm to 
conduct its entry into the export business, since the Corporation had to transfer 
its own employees to the selected company to conduct the business?” 

GDC’s reply involves a situation concerning intermediates—component parts 
necessary in the fabrication of finished dyes: 

GAW was dependent upon Du Pont, American Cyanamid and other chemical 
manufacturers for intermediates necessary in the manufacture of its products. 

he extent of the dependency is exhibited in a schedule attached to the F & § 
report of Investigation.” It can be noticed from this document that Du Pont 
and American Cyanamid provided a preponderance of the intermediates pur- 
chased by GAW. 

In order to avoid difficulty with Du Pont and other manufacturers in the con- 
tinued supply of intermediates to GAW, GDC sought the cover of F & § to 
prevent, at least for a short time, the knowledge of GDC’s entrance into export 
business from reaching Du Pont and other manufacturers. The procedure was 
adopted with GAW approval according to Mr. Halbach,” to hide from Du Pont 
the fact that its own intermediates were going into products which were being 
offered in competition with the Du Pont Company sales in South America, i. e., 
Duperial, etc. This statement is given credence by the following documents: 

On December 4, 1939, a cable from IG to GDC™ requested GDC to identify 
Fezandie & Sperrle; the text: 

“Fezandie & Sperrle made offer to our former Irish representative [John Mc- 
Wade]. Is this a reliable firm?” 

Mr. Halbach’s reply for GDC on the same date™ was: 

“Fezandie & Sperrle are our agents for export business. We were afraid that 
if we became known as large exporters, our supplies of domestic intermediates 


1 


*Statement of Barrineton to Kenneth Stahl, APC Investigator of F & S 2/25/43, in 
the office of GDC; Exhibit B (4), F & S, Report of Investigation, op. cit. See also Exhibit 
B. F & 8 Report, op. cit. ; Stat ment of Ovcar Sperrie, 1/22/48. 

* © & § Report. Exhibit B. Sperrle statement, op. cit 

™ Gerardo Neisser Inter iew—-New York Court House, New York City, Justice Depart- 
ment—September 23, 1942, with Messrs. Kronsetein and Coleman of Justice, and Ostrander 
of APC, p. 9: also Neisser Interview at Office of APC, New York City, October 13, 1942, 
with Messrs. Kronstein, Justice Department, Ostrander, Marshall, Karasic, and Plunkett, 
Office of APC, p. 5 (GDC Files) 

7F & S Report of Investigation, op. cit., footnote 28 (p. 129 of F & S Journal at Com 
pany’s office, 205 Fulten Street, New York Citr) 

“EF © S Report of Investigation, op. cit.. Exhibits B (2) and B (8). 

7” Statement of APC Examiner, February 23, 1943, op. cit.: and Treasury interview, May 
9, 1842, with Mr. E. K. Ha'bach, op. cit. Page 146. 

“FF & S Report, op. cit.. Exhibit X 

®! [bid 
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i raw materials might be seriously hampered. Also, our competitors might 

se to supply finished products if they knew we were exporting. 

| trust this makes the situation clear * * *.” 

it was felt that GAW could develop its own intermediates or rearrange its 

ree of intermediates before Du Pont could actually establish that GDC was 

the export business. Du Pont subsequently learned that F & 8S was exporting 
for GDC but actually never did refuse to supply intermediates.” 

After the arrangements had been made between Halbach and Sperrle, Dr. 
Hutz, Vice President and General Manager of GAW, informed Halbach that it 
would be necessary to secure releases from Article 8 of the IG-GAW contract, 
dated July 31, 1925, whereby GAW agreed to confine its manufacture and sale of 
products to the United States and Canada.” 

Farben subsequently informed GAW by letter, October 28, 1939: 

In confirmation of our various cables, we release you until further notice 
ianged from ‘for duration of present state of war’ as it read in earlier 
(9/19/39) cable)“ from this export restriction as far as such dyestuffs, inter- 
mediates and organie and auxiliary products in the following countries are 
neerned: Great Britain, British India, Australia, New Zealand, and Colombia. 

It being understood that your supply should be restricted to the following firms 
in these countries (respectively) : 1. G. Dyestuffs, Ltd., Chemdyes, Ltd., Dycham 

ding Co., Pty., Ltd., Dyes & Chemicals, Ltd., and Anilinas Alemanas Cia., Ltda. 

As far as Colombia is concerned, I informed you that Mr. Sohm, of Messrs. 
Anilinas Alemanas Cia., Ltda., Bogota, will call on you in order to discuss the 

juestion of supplies with you verbally.” * 

On January 12, 1940, I. G. Farben, writing to General Aniline & Film Corpora- 
tion, GAW Division, added John McWade of the Irish Free State to the October 
release; and also agreed to release GAW—until further notice—from export 

strictions as far as “the Latin American countries are concerned; it being 
understood that our supplies should be restricted to the firms in these countries, 
which are enumerated on the attached list.” 

\ccording to Mr. Halbach, the releases made to GAW were at Dr. Hutz’s request 

IG; Hutz made the request independently, without any prompting or persua- 
sion from GDC; and, to the best knowledge and belief of Mr. Halbach, the Hutz 
request was made solely to avoid the consequences of violating the GAW-IG 
contract of 1925, 

When Mr. Halbach was asked to explain his connection with the I. G. Farben 
export restrictions on GAF products, he stated that, since 1936, GDC itself was 
under no restrictions as to area of sales and could have entered the export field 

t any time it desired. He confirmed his knowledge of the restrictions imposed 
upon GAW by its 1925 agreement with the IG but did not feel GDC was bound 
by the IG—~GAW agreement. 

Title to dyestuff goods passed to F & S when it left the GDC warehouse. F & S 
assumed financial responsibility for all sales, which, with few exceptions, were on 
a cash basis. 

GDC received 20 percent from GAW for all export business handled in GAW 
products. In an exchange of letters, November 1 and November 9, 1939, the two 
firms affirmed conversations in which “we (GDC) agreed to handle all export 
business for the GAW at 20 percent from our contract prices for dyestuffs and 
auxiliaries.” 

The mechanics of F & 8’s exporting is best explained in a letter from F & Stoa 
prospective customer in Santiago, Chile, March 1, 1940. The letter details the 
cable system, prices, product requirements, information on product names, ship- 
ping detail, sample information, and terms upon which F & 8 would sell. As to 
selling terms, the following: 

‘’Terms—Due to our limited financial assets and due to the very strict selline 
conditions of our different sources of supply, we will be able to sell only against 
cash in New York. We regret that conditions do not allow us to change these 
terms. For payment against cash we allow one percent (1%) diseount ”™ 


“= Statement of BE. K. Halbach to APC Examiners Stahl and Shafer, op. cit., Copy of 
Interview, January 22, 1943, appears as Exhibit D in F & S Report. 

* Patent Hearings, op. cit., p. 2186; Ex, #7. 

*GDC File ‘South American Business” ; Coleman's report “Factual Summary of Dyestuff 
Case,” p. 9. 

* F & § Report, op. cit., Bxhibit EF. 

“Tbid. (Attached list designated I. G. Farben Branches in South America and is part 
of the document herein cited). 

* GDC File “South American Business’’—Letters November 1 and Nevember 9, 1929. 

* GDC file “South American Business’’—-Letter March 1, 1940, F & § to Fausto Campos. 
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The criterion to be followed by the export department of F & S (Neisser) was 























expressed by Mr. Halbach in his letter to this office, April 23, 1948: ” 19 

“* * * We followed out exactly our policy of not giving any credit; nor of del 
having our money used to finance any business outside the United States; nor did 
we give them favors in the way of prices over our regular domestic trade. * * * the 

“Certainly we never acted on any instructions from IG in this matter, and I mé 
think both Mr. Neisser and I have repeatedly told you [APC Examiner] we sold Li 
anybody for export who applied for the goods and had the necessary cash to pay, Ju 





and were not on the British Black List.” 

F & S did sell GDC products, however, to I. G. Farben agencies in allied coun- 
tries, viz Great Britain, Australia, and India. The firms in these countries 
were not British blacklisted and presumably were subject to British control. 

In making shipments to Latin American consignees, F & S incurred two excep- 
tions to its generally practiced policy of withholding sales to any importer on the 
British Statutory List. 

In August 1940, two drums of dye oils, a “sample” shipment valued at $66.53, 
were shipped to the Machinery & Chemical Supply Co., Havana, Cuba.” Machin- 
ery & Chemical Supply Co. was British blacklisted June 6, 1940. 

The second and more substantial exception occurred in 1940-1941 when sales 
of dyestuffs approximating $15,000 were made to El Banco Hipotecario, San 
Salvador, for the account of H. Wilmes y Cia of San Salvador.” 

H. Wilmes y Cia was British “statutory listed” in November 1939. 

Mr. Neisser identifies Wilmes as a “German representative [not agency] of 
I. G. Farben in El Salvador’ and concedes that shipments to Wilmes (which 
were handled by one A. Becker), through El Banco Hipotecario were an excep- 
tion to their intended policy. 

A review of the sales made by GDC to F & S for export, shows the first sale 
was made on November 30, 1939. The last sale was made on May 7, 1942; the 
bulk of the sales were made in 1940 and the first half of 1941. With the coming 
of the Treasury freezing orders and export regulations, business slumped off 
until eventual cessation in 1942.” 

During the period of the GDC export business, F & S sold $3,900,000 of products, 
receiving therefor a commission of 10 percent which later was amended to 5 
percent. The APC Examiners analyzed that of the $3,900,000 total F & S sales 
for export, approximately $3,000,000 was sold to persons or firms placed on the 
Proclaimed List of Blocked Nationals and the British Statutory List. These 
blacklistings occurred subsequent to sale by F & S.* 

As early as May 12, 1941, D. A. Schmitz, representing GAF, and E. K. Halbach, 
representing GDC, visited the office of Nelson A. Rockefeller, Coordinator of 
Inter-American Affairs, to submit the facts concerning the business done by 
GDC in the sale of GAW products (through F & 8S) to Central and South America 
and voluntarily offered to abandon that business if such a course was desired by 
the Government.” 

On May 27, 1941, Mr. Schmitz, then President of GAF, wrote to the Coordinator, 
Attention of Mr. Dickey, indicating his company’s intention to abandon further 
sales in South America “unless and until the outlets through whom we make such 
sales have received the approval of the Coordinator.” * 

On June 10, 1941, Mr. Halbach sent Mr. Dickey a list of the customers F & S 
were selling in Central and South America, asking his advice as to the propriety 
of selling these firms.” 

Mr. Dickey replied, June 25, 1941, and eliminated two of the firms listed as 
undesirable.” 

On October 20, 1941, Mr. Halbach again sent Mr. Dickey: 


(1) A list of customers to whom GDC was selling in South America. 

(2) A list of persons and firms GDC had quoted but from whom it had never 
received orders, and 

A list of F & S customers. 







































































































(3) 





®° —. K. Halbach to Office of APC, April 23, 1943, GDC file “South American Business.” 

90 wroacws copy of invoice dated August 13, 1940, appears in F & § file—APC file 
(NY) 017-—33-00. 

"FF & S, Inc., report, op. cit. Exhibit P, list of F & S customers and sales. 

“FF & § report, op. cit. Exhibit O, recapitulation of GDC sales to F & 8. 

"=F & S report, op. cit. 

“GDC file “South American Business,” Letter D. A. Schmitz to BE. K. Halbach, May 27, 


941. 

* Ibid. D. A. Schmitz to Coordinator, May 27, 1941. 
* F & S report, op. cit. Exhibit T. 
* Ibid. 





























AMENDMENTS TO THE TRADING WITH THE ENEMY ACT 415 


Mr. Halbach asked for comments thereon. Mr. Dickey replied, October 26, 
1941, stating that his Division was then concerned solely with additions to and 
deletions from the Proclaimed List.” 

F & S did not sell to Proclaimed Listed firms subsequent to listing, although 
the record indicates firms on the F & § shipping list to whom shipments were 
made prior to listing. Paradoxically, seven firms, subsequently Proclaimed 
Listed, were certified as Ok to Mr. Halbach by the Coordinator in his letter of 
June 25, 1941.” 

The bank accounts of F & S were blocked by the U. 8S. Treasury January 26, 
1943. 

Correspondence to Neisser in September 1939 gave emphasis to the need for 
determining whether or not Gerardo Neisser might be using his office in GDC 

supply Farben agencies in South America according to prearranged plan. 

Most particularly of interest is the writing of Neisser on September 12, 1929, 
to Peter Pusl, % Albert Eppinger, IG dyestuff distributor in Havana, Cuba 

succeeded by Machinery & Chemical Supply Co., which in turn was British 
blacklisted 6/6/40 and Proclaimed listed 2/7/42) : 

“We * * * refer * * * to your letter regarding the possibility of supplying 
your firm with dyestuffs from our end. Unfortunately, we are not in the position 
at the present time to give you any assurance in this respect. It might serve 
s an explanation that, although we produce in this country the greater part 
of dyestuffs sold by our company, there are, of course, many among them based 
upon inyported intermediates. Some of these intermediates have come from 
Germany. It is a question as to what extent they can be replaced by domestic 
intermediates, and also whether these domestic intermediates will be available 
to take care, not only of domestic, but also foreign consumption. * * * 

“Considering all these facts * * * you will understand that we will not be 
able to give you any assistance until such date as we can look very carefully 
over our whole scale of production. * * * You can imagine that we are literally 
swamped with inquiries from different parts of the world for exportation * * * 
ind this creates an entirely new situation, inasmuch as we have never exported 
anything before. You can, however, be assured that our company, and especially 
Mr. B. K. Halbach, are fully aware of the difficulties which you and the friends 
in Latin America are facing now, and that we will do our best to help you out 
as soon as the circumstances will allow us.” ? 

In reply to Neisser’s September 12th communication, Hans Thol (Proclaimed 
List 2/7/42) “expert for dyestuff and intermediary products in Cuba, sent by 
the IG Division for Latin America to the firm Eppinger,”? states: 

“T learned therefrom (Neisser’s letter to Pusl, September 12, 1989) that at 
the present time you are studying if and to what extent it will be possible to 
supply the Latin American agencies through the GDC * * *. 

“I would be very grateful if you could inform us as soon as possible how 
supplies can be made by the GDC, especially if Eppinger can take on debts or 
if the merchandise can be taken on consignment * * *, 

“If GDC cannot send us the identical types as we get from Frankfort, I ask 
for exact statements relating to the difference of concentration in genuineness.” 

Thol’s effort to encourage dyestuff delivery from Neisser did not result in any 
sale to Thol or Eppinger from F & 8.2 

In Mr. Halbach’s letter to Mr. Dickey, June 10, 1941, enclosing a list of the 
F & S Latin American customers for Governmental approval, he also wrote, “In 
this connection, I also wish to advise that the General Dyestuff Corporation has 
been supplying the Machinery & Chemical Supply Company, Havana, Cuba, 
direct.” 

Mr. Dickey’s reply, on June 25, 1941, indicated that his office considered 
Machinery & Chemical Supply Company as “an undesirable trading connection.” 
Thereafter, GDC ceased shipments to this firm. 

Alfredo E. Moll: Much has been written about the meaning of the Alfredo BF. 
Moll relations to GDC, including a memorandum to the Executive Committee of 
APC! Mr. Moll was a partner in Anilinas Alemanas, Argentina, which firm was 


*F & § report, op. cit. Exhibit U. 

#F & S Report, op. cit., Exhibit T. 

1F & S Report, op. cit., letter Neisser to Pusl, September 12, 1939. 
; 2F & S Report, op. cit., Exhibit J Attachment, Letter Thol to Neisser, September 19, 
939. 

*F & S Report, op. cit. ; analysis of consignees by APC Examiners. 

*F & S Report Exhibit T, op. cit. 

®APC Report Alfredo EB. Noll, December 22, 1942, by Examiner FE. M. Shafer. 
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listed in Farben’s communication of January 12, 1940, to GAW° as the I. G, 

Farben agency in Argentina. 
Moll is an Argentine citizen, formerly employed as the second manager of the 

Anilinas Alemanas, whose business was the distribution of dyestuffs in the 
Argentine." His connections with Farben were explained by Moll to the State 
Department’s Argentine Commercial Attaché and reported in the Attaché’s 
communication, April 9, 1942.* 

Moll severed his connection with the Anilinas Alemanas, July 14, 1941, and in- 
vited the U. §S. State Department to investigate the genuineness of his 
withdrawal with the result that the Embassy at Buenos Aires believed the sincer- 
ity of his severance.’ 

However, several documents in the hands of this office continue to report that 

Moll— 
“is held in high opinion by the IG representatives in Berlin, and it is beyond 
question in my mind (Duperial manager) that Moll will again take over the 
management of Anilinas Alemanas after the war and that his present arrange- 
ment with Anilinas is one of the means which has been found to keep Anilinas 
supplied.” ” 

DuPont also challenged Mr. Moll as “thoroughly Nazi.” ” 

Countering the allegations of the type above, the State Department’s investiga- 
tion of Mr. Moll in Argentina, concluded : 

“It must be said in Moll’s favor that in spite of many reports on his cloaking 
activities, these have all proven to be unfounded and no concrete evidence has 
been received which would indicate that Moll is in any way acting for his former 
principals.” ” 

Moll is of interest in this report because he was selected by GDC to act as 
exclusive consignee for GDC products in the Argentine. Mr. Moll, in 1940, 
traveled to Europe, purportedly to seek release from his agency’s I. G. Farben 
contract and “utilize whatever other source it could to buy under conditions 
prevailing then of British blockade against German trade.” The release was 
not forthcoming. 

Moll returned to New York on or about March 18, 1940 and, on March 19, 1940 
went to the office of F&S and presented a list of “urgent dyestuff requirements” 
of one A. R. Sunha, Jr., Rio de Janeiro. F&S quoted Cunha prices on available 
dyestuffs the following day.** Cunha, one of the largest recipients of F&S ex- 
ports * was Proclaimed listed on or before February 7, 1942 and placed on the 
British Statutory List, November 11, 1941. No sales were made to him sub 
sequent to either of the listings. 

Other incidents in which Moll distributed F&S trade circulars to buyers in 
South America whose record had been stigmatized by blacklistings, are re- 
ported in the investigation of Moll made by this office.” 

One June 27, 1941, Moll advised GDC of his intention to sever from Anilinas 
and break off ties with I. G. Farben, sought supplies from GDC.” 

Mr. Halbach, on July 7, 1941, inquired of Mr. Dickey, then Director of Special 
Division, Counsel of National Defense, whether or not Moll was a suitable cus- 
tomer for an American company. 

On July 31, 1941, Mr. Dickey replied : 

“There is nothing to indicate that Moll is identified with anti-American ac- 
tivities and, as you undoubtedly know, his name does not appear on the list of 
blocked nationals issued July 17, 1941”. (Moll’s firm, Anilinas Alemanas, was 
blacklisted July 17, 1941.) 

After a summer of negotiations and, after a second assurance on January 
5, 1942, from Mr. Dickey (then acting as Chief—Division of World Trade Intel- 
ligence—State Department), that “on the basis of present information, this De- 
partment regards Mr. Moll as a satisfactory trading connection for, American 


firms’ Moll and GDC entered a do-business contract which remains in effect 
today. 


s °F & S Report Exhibit F, op. cit. 
APC Moll report, op. cit 

8 : Ibid. Reference Document #1. 

® Ibid. 

“Ibid. p. 12. Documented by Intercept #MI 22206—Letter 5/12/42 Duperial to 
DuPont—file in APC office, Ostrander. 

" Ibid., Reference Document #9. 

12 [bid., Reference Document #1. 

% Ibid., G. E. Neisser interview a aaetiae Department, 9/23/42, p. 29. 

# Tbid., Reference Documents #14 

% GDC Export file. F&S iedetiansion’< on sales, consignees, and countries. 

% Copy of report, GDC file—Alfredo E. Moll 

17 GDC—Moll report, Reference Document #19. 

18 Ibid., Reference Document #24. 
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rhere is little value to GDC today in the Moll agreement as supplies to Moll 

not being granted export licenses by the BEW. 

Moll is not on U. 8S. Proclaimed list; his name does appear on the British Black 

(comparable to our Watch list). 
a Justice Department interview, William von Rath, former secretary of 
GAF Corporation, stated to C. R. Coleman, Novembex 13, 1941,” that: 
loll came to the United States to aid D. A. Schmitz in divesting himself of 
interests (which D. A. Schmitz held in 1. G. Farben South American com- 
) and to arrange for a supply of dyestuff from GDC to take the place of the 
Farben shipments to South America”’. 

Von Rath reported that when Moll left the United States (in 1940), he told 

n Rath “that the American situation had finally been cleared.” 

During the same interview, von Rath said Moll spent most of his time, during 

eral months stay in the United States, with E. K. Halbach. This information 

nceorrect. FBI investigators established Mr. Moll’s residences during his 1940 

| 1941 visit to New York, at an apartment, 1158 Fifth Avenue, and the Am- 

ssador Hotel, New York City.” 

|). A. Schmitz in interview with your examiners, disavows any arrangement 

h Moll to supply South American Farben agencies.~ 

On this same point, Gerardo Neisser gave an affidavit to the Treasury De- 

tment, in which he conceived it possible that Moll and Schmitz could have 

ed out a list of importers in South America, which ‘“‘Mr. Halbach and I 
sidered from a completely different standpoint when these importers wrote 
isking for delivery—innocent inquiries—’’.” 

Neisser amplified this statement to the APC examiners, February 19, 1943, when 

wrote: 

It is true that I conceived it possible then (during Treasury Interview) as 
| still do now, that contrary to Mr. Halbach’s or my knowledge, a plan had been 

vised whereby the branch offices of I. G. in South America were able to import 

yes from us in 1940 and 1941 through the use of local importers whom they 
rected. However, 1 did not mean to imply that Mr. Moll was necessarily 
volved in such a scheme or that Mr. Moll should not, in the long run, be entitled 
» receive from G. D. C. any shipments as their new agent for the River Plate 
juntries. I regret any misconceptions resulting from improper wording of my 
eply for which I ask to substitute the following: 

‘I eannot help thinking now that such a prearranged plan was conceivable, 

which case I could no longer trust Mr. Moll very far. After all I never knew 
Mr. Moll very intimately, and I, therefore, cannot vouch for him. I suggest 

iat pending final investigation of Mr. Moll’s status, no shipments be forwarded 
to him.’ ” ™* 

Gerardo EK. Neisser: Mr. Neisser joined the staff of I. G. Farben, December 1, 
1926, in the Latin American Dyestuif Division in Frankfurt. He served in the 

irben agency in Cuba and subsequently was employed in the Santiago, Chile, 
Farben office, Compania General de Anilinas y Productos. Neisser is a Chilean 

tizen and anticipates his final U. 8. citizenship papers in the summer of 1943. 

Neisser was called upon by the Justice and Treasury Departments and the 
Office of APC to contribute any information he might to the general purpose of 

iding these offices in establishing background knowledge of I. G. Farben. These 
nterviews continued into an investigation of Neisser himself. The transcript 
f the various Neisser testimonies are lengthy and contain much general interest, 
is well as complete factual information concerning his own behavior.” Briefly 
pertinent here are the following items: 

(1) Neisser’s mother was born in Germany as an American citizen, She mar- 
ried a German and she was never naturalized. At Neisser’s father’s death in 
1938, his mother returned to New York and died, November 13, 1939, in New 
York City. She was recognized, under German law, as a German citizen, but 
had never taken the German naturalization oath. 


” APC-—GAF File, August 30, 1941—October 10, 1941; memoranda Coleman to Swidler re 
interview with von Rath. 

» Tbid. 

21 GDC—Moll report, op. cit. 

=D. A, Schmitz interview with APC Examiners Stahl and Shafer, 3/2/42, op. cit. 

22 GDC—Moll report op. cit.—Reference Document #18, Moll’s statement to Treasury 
investigator, p. 13. 

“Statement to APC Examiner, February 19, 1943, by G. B. Neisser, located in GDC file 
marked “Gerardo B. Neisser.” ° 
2° GDC File Gerardo Neisser, copies of all interviews and other pertinent data. 
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(2) Neisser’s contract with I. G. Farben (held by him as an employee of the 
Chilean Farben agency was considered void by both parties when Farben dis- 
missed him (Neisser) under pressure of the German Government’s anti-Jewish 
wlicy.™ 
(3) Neisser was told, at the time of his dismissal from Farben, that “Mr. Hal- 
bach of GDC was interested in hiring men, to the best of their knowledge.” He 
says, “since I had free choice of passage either to North or South America, I 
preferred to come here first and speak to Mr. Halbach and see if he had a job for 
me.” * 

(4) Mr. Neisser arrived in New York, July 1, 1988, and was successful in 
getting employment at GDC, July 10, 1938. He states that he was in no way 
sure of receiving employment in GDC before he arrived in this country. Mr. 
Halbach states, concerning Neisser’s employment : 

“T would not take a pig in a poke and I offered Neisser employment only after 
he impressed me as a suitable employee.” * 

Neisser first entered the Sales Department, doing general work under Mr. 
Swenson; later when GDC began to export to South America, Neisser was 
named to “head the Export Division because there was nobody else. I was 
trained in export business since I was 19 years old.” ” 

As related above, Neisser was placed in charge of the export arrangements 
with Fezandie & Sperrle. At the present time he is the export manager of 
GDC. 

One of the points made by the Treasury Department against Neisser, was that, 
as a former I. G. Farben employee in South America, he knew the ultimate 
consignees of shipments made from F. & 8S. to firms in South America, even 
though such firms were not themselves blacklisted. 

In the above-quoted statement to this office, Mr. Neisser concedes that possibly 
the nonblacklisted Latin American importers of F. & S. products were in turn 
supplying Farben Agencies, but such a plan was never known or approved by 
him and that he ran the F. & S. export program on a “cash and carry” basis, 
according to “the exporter’s Bible” which he interprets as meaning “sales to firms 
free from the British Black List.” 

I. Attempt of General Dyestuff Corporation to Acquire the Controlling Stock 
Interest in General Aniline & Film Corporation.—On July 24, 1941, GDC filed 
an application, NY—201,434, with the Treasury Department to purchase a con- 
trolling interest in GAF.*° The application requested a license to purchase 
1,550,000 “B” shares of the capital stock of GAF from I. G. Chemie, a Swiss 
holding company.*! The applicant, GDC, had received an option from I. G. 
Chemie on July 14, 1941, to purchase 1,550,000 shares of the common “B” stock 
of GAF, subject to the following terms and conditions: The purchase price of 
said shares was $3.75 per share plus declared and unpaid dividends on said 
shares on the date of the exercise of the options; the 950,000 “B” shares held 
by GAF as Treasury stock were to be cancelled and no further shares of either 
class were to be issued without approval of a majority of “A” stockholders; the 
“A” stockholders were to be entitled to elect two directors; GDC was to agree 
not to resell the stock to competing intersts. The option was subject to accept- 
ance within thirty days and the consummation of sale was subject to securing 
of a Treasury license. 


* Neisser’s testimony to APC, October 13, 1942; GDC File G. E. Neisser, p. 5. 

27 Thid. 

* To APC Examiner, February 23, 1943, op. cit. See also May 8, 1942, Halbach Inter- 
view with Treasury, op. cit. 

* Draft of Neisser interview with Treasury Representatives—G. E. Neisse, GDC file, 
». 6. 

* Application for a license to engage in foreign-exchange transactions, transfer of credit, 
payment, export or withdrawal from the United States, or the earmarking of gold or 
silver coin or bullion or currency, or the transfer, withdrawal, or exportation of, or dealing 
fn, evidences of indebtedness, or evidences of ownership of property, No. NY—201,434, filed 
by the GDC, GDC Misc. Exhibits File. 

*! Approximately 97 percent of the outstanding capital stock of GAF was subsequently 
vested from I. G. Chemie as property held for and on behalf of a national of a foreign 
country designated in Executive Order No. 8389, as amended. Treasury Department 
Vesting Order dated February 16, 1942, and APC Vesting Order dated April 24, 1942. 
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The common “B” shares on which the aforementioned option was granted were 
held as follows: 


| | 
| Number of 


Record holder shares Location 


hemo’’ Maatschappij 600, 000 | Briesen & Schrenk, attorneys, New York City, N. Y. 
Maatschappij 300, 000 | General Aniline & Film Corp., New York City, N. Y. 
Pickering & Co 650,000 | Bank of the Manhattan Co., New York City, N. Y. 


—_ 


1, 550, 000 


rhe I. G. Chemie was reported on the application as being the beneficial 

ner of all of the above listed shares, although this has been subsequently 
uestioned by officials of the Royal Netherlands Government, resident in the 
United States.” The application of GDC was not granted and the proposed 

irchase was, therefore, never accomplished. The attempted purchase aroused 
storm of controversy among the officers and directors of GAF, as well as 

ng Government officials. Many of the details of this controversy are not 
roperly a subject matter of this report inasmuch as they are more pertinent 

» the GAF case. However, certain aspects of this transaction and, more par- 
ticularly, those which directly affect GDC are deemed of sufficient importance 
nd interest to be incorporated herein. 

In order to comprehend the activities of GDC in this matter, it is necessary 
» consider the background of developments leading to the submission of the 

plication by GDC. 

In 1940, the General Aniline & Film Corp. authorized its officers to purchase 
1,000,000 common “P” shares of the company’s stock from I. G. Chemie at a 
rice of $2 per share.” The resolution to purchase the aforementioned shares 

s the result of an asserted desire of GAF “to see the German interest in I. G. 
Chemie reduced, if not eliminated, and to obtain the cancellation of the option 
ontract between I. G. Chemie and I. G. Farbenindustrie.””“ Pursuant to the 
juthorization of the Board of Directors, the company purchased 950,000 shares 
f common “B” stock which were subsequently held by the company as Treasury 

n k 

On February 21, 1941, Mr. Werner K. Gabler, acting on behalf of I. G. Chemie, 
submitted to Mr. Thurman Arnold, Assistant Attorney General, a proposal to 
put the 1,550,000 common “P” shares of GAF (those shares previously mentioned 

the GDC application) into a voting trust to be administered by persons 

utually agreed upon by the United States Government and I. G. Chemie.” 
The proposal for a voting trust was not acceptable to the Government and was 
subsequently abandoned. 

During the early months of 1941, various officials of GAF, Mr. Hugh 8S. William- 
son in particular, conducted negotiations with Libby-Owens-Ford Glass Co.” 
ind I. T. & 'T, looking toward the purchase by those companies of the controlling 
nterest in GAF. The I. G. Chemie, after it became apparent that the voting 
trust proposal was not acceptable to the Government, indicated a willingness 
to sell the controlling shares to American purchasers. As a result, the officers 
of GAF accelerated their efforts to locate an American purchaser. At a meeting 
of the Board of Directors of GAF held June 19, 1941, it was resolved by the 
Board that Messrs. Schmitz and Williamson should confer with Mr. Gordon 
Rentschler of the National City Bank with respect to an acceptable American 
purchaser. Mr. Schmitz and Mr .Williamson conferred with Mr. Rentschler 
and subsequently conferred with Mr. Welles of the State Department, Mr. Bell 
of the Treasury Department, and Mr. Arnold of the Department of Justice, all 
of whom indicated that the I. T. & T. would be an acceptable purchaser. There- 


* Letter dated November 13, 1942, to the Secretary of State from the Netherlands 
Ambassador, GAF File No. D-9—100-—63—4, Section VY. 

* Minutes of Meeting of the Board of Directors of GAF held May 31, 1940, GAF File, 
Moe of Meeting of Board of Directors of GAF. 

** Thid. 

* Letter dated April 16, 1941, to Bernard Bernstein, Esq., Treasury Department, from 
George Rublee, photostatiec copy in GAF File No, D-9-100—63—4, to August 29, 1941: see 
also copy of proposed voting trust agreement. 

“sk = of Meeting of the Board of directors of GAF held June 19, 1941, GAF Exhibit 
413, pt. I. 
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upon, Mr. Williamson advised Hans Sturznegger, an officer of I. G. Chemie and a 
partner in Sturznegger & Cie., successor in interest to E. Greutert & Cie., of the 
names of the I. T. & T. representatives who would visit Switzerland for the 
purpose of concluding the transaction.” 

On June 3, 1941, Mr. Williamson, in the course of a telephone conversation 
with Mr. Sturznegger, indicated that the GAF had been informed that the nego- 
tiations between I. G. Chemie and I. T. & T. were not progressing favorably.” 
At this time, Mr. Williamson was informed that the I. G. Chemie was negotiating 
with the GDC and Mr. Halbach in connection with the shares in question and for 
this reason I. G. Chemie was not interested in dealing with the representatives 
of I. T.& T.” Mr. Williamson was amazed to learn of the negotiations with GDC 
and Halbach and stated that in his opinion the Government would not favorably 
consider GDC as a purchaser. Upon learning of the negotiations between Chemie 
and GDC, Mr. Williamson immediately contacted D. A. Schmitz at which time 
he explained to Schmitz that Sturznegger had expressed great surprise that 
GAF was sponsoring the I. T. & T. transaction in view of the Chemie negotiations 
with GDC and Halbach. Mr. Williamson sought to have Schmitz intercede with 
Halbach and to have Halbach withdraw his offer to I. G. Chemie. In stressing 
this point with Schmitz, he insisted to Schmitz that Halbach could be forced 
to withdraw because he (Halbach) was controlled by the General Aniline group. 
Schmitz would not agree to this theory and stated: 

“IT wouldn't use the word control because we don’t control him. 

Williamson, in attempting to press his point with Schmitz, insisted that 
because of economic domination they could “put him (Halbach) out of business 
tomorrow” to which Schmitz replied, “Well, I don’t know about that.” 

The transcripts of the telephone conversation from which the above qnoted 
statements are taken are too lengthy to be incorporated herein. Certain 
statements made therein by Mr. Williamson have been frequently quoted as 
indicating that Halbach and GDC are completely controlled by GAF and Schmitz.” 
The circumstances under which Mr. Williamson made these statements should 
be carefully noted, as well as the fact that such allegations by Williamson are 
denied by D. A. Schmitz. 

Both Mr. Williamson and Mr. Schmitz contacted Mr. Halbach and pointed out 
to him the difficulties which faced GAF because of his negotiation with I. G. 
Chemie. Mr. Halbach refused to withdraw his offer to Chemie and also refused 
to furnish any information to GAF as to his dealings with Chemie. 

Mr. Halbach and GDC had become interested in the purchase of the GAF 
stock some time prior to June 1941. In commenting on this point, Halbach 
stated to your Examiners that he had learned of the willingness of I. G. Cheinie 
to sell the stock in question and that after giving the matter some thought, he 
concluded that it would be a wise purchase on the part of GDC. With this in 
mind and working through Mr. Gabler, the attorney in fact for I. G. Chemie, 
he had conducted negotiations which eventually resulted in the granting of the 
option heretofore mentioned. It is apparent, from the expressed amazement 
and concern of the GAF Board that these negotiations were unknown to them. 
The Board of Directors was much perturbed by this matter, particularly so be- 
cause of the refusal of both I. G. Chemie and GDC, to disclose the full nature 
and details of the option given by I. G. Chemie to GDC, or ot disclose the identity 
of all who, directly or indirectly, were or would be interested in the stock pro 
posed for purchase from I. G. Chemie.“ Mr. Williamson appears to have been 
particularly aggrieved at Mr. Halbach’s activities because of the fact that they 
interfered with the IT & T deal which he had sponsored and which resulted in 
an embarrassing situation for him with the IT & T representatives and govern- 
ment officials with which he had negotiated. 


9 0 


7 Cable dated August 29, 1940, from GAF to I. G. Chemie, GAF File, Misc. Exhibits. 

83'Transcript of telephone conversation between Mr. Sturznegger, Basle, Switzerland, and 
Mr. Williamson, July 3, 1941, GDC File re H. S. Wililamson. 

%° Tbhid. 

“ Transcript of telephone conversation between Mr. H. S. Williamson and Mr. D. A 
Schmitz, GDC File re H. 8. Williamson. 

“1 Transcript of telephone conversation between Mr. H. 8. Williamson and Mr. D. A 
Schmitz, GDC File re H. S. Williamson. 

“ Treasury Report re GDC, op. cit 

# General Aniline & Film Corporation shows cause why a master should not be appointed 
at this time to hold a special meeting of stockholders of GAF to elect a Board of Directors, 
in the matter of the application of Doroty P. Kahlee for a summary order for the election 
of directors of GAF, a corporation of the State of Delaware, in the Court of Chancery of 
the State of Delaware, in and for New Castle County, GAF Misc. Exhibits. 
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After learning of the aforementioned negotiations between Halbach and 
1. G. Chemie, the Board of Directors of GAF held a special meeting on June 7, 
1941. The purpose of this meeting was to inform the board of the situation 
created by the GDC negotiations and to consider the abandonment of the IT & T 
deal. The meeting adjourned to the following day at which time a report was 
submitted to the effect that the president of GDC (Mr. Halbach) did not feel 
free to reveal the terms of the reported offer to I. G. Chemie or any details with 
respect to its (GDC) application to the United States Government. 

Subsequently, the Board of Directors of GAF resolved to request the opinion 
of counsel as to the responsibilities of the Board with respect to the application 
of GDC to purchase the I. G. Chemie shares.“ The requested opinion was sub- 
mitted to the Board by Charles H. Tuttle on behalf of Breed, Abbott & Morgan.“ 
The opinion summarized the responsibilities as follows: 

1. The board and its members own a duty to the United States Government, to 
the stockholders and bondholders of your corporation, and to your corporation 
and themselves not to seem through inaction or silence to give support to or ap- 
proval of the application of the General Dyestuff Corporation, as to the nature 
and contents of which they have been refused information. 

2. In view of the close relation in which the General Dyestuff Corporstion 
necessarily stands with regard to your corporation, your board cannot accept as 
justified the refusal of the General Dyestuff Corporation to permit your hoard 
to know the full circumstances of its effort and proposal to secure the controlling 
stock and to know the identity of all, who directly or indirectly, are or will be 
interested in the carrying out of such plan. 

3. A serious question is necessarily presented as to whether the effort and 
proposal of the General Dyestuff Corporation are such as, in the hght of a full 
investigation, would or should be permitted by the United States Government. 

}. Since your board is without power itself to conduct an investigation effec- 

vely, but should not accept the responsibilities which would flow from inaction 
or silence, it is believed that the government should be asked to conduct such 

nvestigation through competent agencies. 

5. To this end your board and its members should, in our judgment, express to 
the government its and their willingness to cooperate with such an investigation 
ind to place at the disposal of the government all information which it and they 
individually have, and should call upon your corporation’s officers to extend a 
like cooperation, 

6. In aid of the foregoing purposes, we advise that a copy of this opinion, 
together with a copy of any resolution which may be adopted thereon, be forth- 
with sent to the Foreign Property Control Committee and to such other agencies 
of government as counsel may suggest. 

The adoption of the aforementioned resolution brought about a schism in the 
board of GAF which ultimately resulted in the separation of D. A. Schmitz from 
his position as president and officer of GAF. Those present at the meeting at 
which the resolution was adopted were Messrs. Aickelin, Bennett, Breed, Hutz, 
Schmitz, von Rath, and Williamson.” Schmitz claims he voted negatively on 
resolution but Mr. Tuttle, who was present at the meeting, asserts that the vote 
was unanimous, and it is so recorded in the Minutes of the meeting.” 

On September 2, 1941, a transcript of the resolution was cabled to I. G. Chemie “ 
and a further cable of September 11, 1941,” affirmed the opposition of the GAF 
Board to the recent actions of I. G. Chemie. Mr. Bennett and Mr. Breed both 
approached Mr. Schmitz with the purpose of forcing his resignation from GAF 
on the basis that his continued presence would not be looked upon with favor 
by the United States Government.” This pressure was resisted by Schmitz, and 
on September 18, 1941, Schmitz delivered to the secretary of the GAF Board a 
cable from I. G. Chemie, which read as follows: 

“In view of attitude and action taken by majority of board as expressed to 
us in cables September 2 and September 11, and in view of request by Messrs. 
Bennett and Breed for resignation of president, we hereby ask you to inform the 


“ Minutes of a special meeting of the Board of Directors of GAF, held August 28, 1941. 

“Letter dated August 28, 1941, to Board of Directors of GAF from Charles H. Tuttle. 

“Letter dated September 22, 1941, to Honorable Frank Shea, Department of Justice, 
from Charles H. Tuttle, GAF File #D-—9—100-63-—4, August 20, 1941—September 10, 1941. 
—ee such extract from minutes of a special meeting of the Board of Directors of 
the _ 

*®Cable dated September 2, 1941, to Dr. Felix Iselin, Basle, Switzerland, from Breed, 
Abbotte & Morgan, GAF Files, Misc, Exhibits. 

“ Cable dated September 11, 1941, to I. G. Chemie from American I. G. 

® Letter dated September 14, 1941, to Mr. D. A. Schmitz from William C. Breed, GAF 
File, Mise, Exhibits. 
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Board of Directors that we request resignations of Messrs. Breed, Bennett, 
yon Rath, Williamson, and Hutz.” ™ 

The board refused to take cognizance of the request for resignation, and 
Schmitz was ultimately forced from the presidency and his other offices in the 
corporation.” 

Whether the application of GDC would have been favorably considered by the 
government in the absence of such direct opposition on the part of GAF is an 
open question, as the extent to which this opposition was responsible for the 
denial of the application is not clear. However, on October 2, 1941, the Treasury 
Department disallowed the GDC application without prejudice and with the 
privilege to reopen.” The shares of GAF in question were not approved for 
transfer and sale, although Mr. Gabler and his attorney continued the negotia- 
tions for a purchaser suitable to the government," until the shares were vested 
by the Secretary of the Treasury on February 16, 1942." 

J. Remaining Vestible Property.—The records of the Corporation indicate an 
account payable to I. G. Farbenindustrie, A. G.” As of December 31, 1942, the 
account payable aggregated $40,090.86. The exact current amount of the account 
is not nown at this writing. It is a cumulative balance: 

“The amount payable to I. G. Farbenindustrie A. G. is made up of sundry 
items of $358.56 and royalty account for the period from April 1, 1941, to 
December 31, 1942, in the amount of $60,755.38: which is net of withholding tax. 
The Corporation purchased patents covering ‘Ming Orange’ and ‘Polyvinyl Alco- 
hol’ from the I. G. Farbenindustrie A. G. under agreements providing that 85% 
and 50%, respectively, of the income received from royalties would be payable 
to them. Previously these payments have been made quarterly. The item of 
$21,023.08, formerly appearing on the records of the Corporation as due from 
them, has been netted against the above liability upon instructions from Colonel 
Louis Johnson, President. The net balance cannot be liquidated due to war time 
restriction.” ™ 

K. Patents Owned By The Corporation.—Examination discloses that GDC 
owned the following numbered patents: 

J. S. Patent No. 2,133,125 

J Patent No. 2,132,901 

S. Patent No. 1,926,447 

. S. Patent No. 2,030,009 
J. S. Patent No. 2,063,254 
. S. Patent No. 2,157,712 

At a meeting of the Board of Directors, April 3, 1940: 

“The President reported that he had arranged to purchase from the I. G. Far- 
benindustrie A. G., of Frankfurt, Germany, two application patents and that 
licenses would be issued to DuPont under these . . . it was decided to purchase 
patents 2,132,901 and 2,133,125 for $2,000 and 214% of the U. S. market price 
for Polyvinyl alcohol content with an additional payment of $1,000 to General 
Aniline & Film Corp. for expenses incurred in securing the patents.” 

The GDC’s interest in these and any other patents, and any interest which it 
may have in trademarks copyrights, etc., is currently being investigated by the 
New York Patent Section of the Custodian’s office and will be rendered in a 
separate report to your committee, 


Epw. Matne SHAFER. 


Mr. Keenan. Of course, Mr. Chairman, we have no way of knowing 
what is in that report. We think it is very difficult to keep away from 


‘1 Cable dated September 18, 1941, to D. A. Schmitz from I. G. Chemie, GAF File, Misc. 
Exhibits; see also letter dated September 18, 1941, to GAF attention of Mr. W. von Rath, 
Secretary, from D. A. Schmitz. 

% Minutes of a meeting of the Board of Directors of GAF held September 23, 1948, GAF 
File, Board of Directors Minutes. 

5 Summary of conferences held by the subcommittee on GAF-GDC, GAF File No. D—9-— 
100-63—4, August 30, 1941, to October 10, 1941. 

™ Summary of conference held by subcommittee on GAF-GDC held October 6, 1941, GAF 
File No. D—63-—4, op. cit. 

% Treasury Vesting Order, op. cit. 

GDC files-report of auditor's examination, June 30 and December 31, 1942, Arthur 
Young & Co. Account may be located under “Current Liabilities due I. G. Farbenindustrie 


A. G. 
% GDC audit, December 31, 1942—Arthur Young & Co., op. cit. 
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trying the Halbach case. We know that cannot be the purpose of this 
committee. So all we have attempted to show is a case illustrating 
the worthiness of this bill to anyone who says, “Why did Mr. Halbach 
sell his stock?” There was one question that was a germane one. 
and it was enemy control, and we are attempting to throw all the light 
we can to this committee, and we think we have proven very well that 
it was not enemy controlled, and that it was controlled by an American 
citizen. 

Mr. Hayes. Isn’t it true, Mr. Keenan, that the vesting order itself 
states that these people who held General Dyestuff stock were enemy 
nationals? 

Mr. Keenan. That is correct. 

Mr. Hayes. And wasn’t it denied in your section 9 (a) suit that they 
were enemy nationals? 

Mr. Keenan. That is correct. 

Mr. Hayes. And is that the issue that you want to have tried on 
the merits ? 

Mr. Krenan. That is correct. We want that to be tried on the 
merits, where it will not be subject to emotions, personal and those of 
war, and the like. 

Senator Drrxsen. I may say the committee will exercise extreme 
caution in inserting material into the record that might prove preju- 
dicial. Soin every case where material is extracted, I think all parties 
in interest should have an opportunity to look and register protest or 
objection, as they see fit. 

(The report of the Department of Justice and some of the exhibits 
submitted by the Department follow. Other exhibits submitted by 


the Department are on file with the subcommittee. ) 


JuLy 17, 1953. 
Hon. WILLIAM LANGER, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

Dear Senator: This is in response to your request for the views of the Depart- 
ment of Justice concerning the bill (8S. 145) to amend the Trading With the 
Enemy Act, as amended. 

This bill would amend section 9 (a) of the Trading With the Enemy Act (50 
U. 8S. C. App. 9 (a) ) so as to permit the reopening of all suits against the United 
States for return of vested property under the Trading With the Enemy Act, 
which were brought by United States citizens and which were during the period 
of war with Germany settled or compromised by voluntary agreement between 
the claimant and the United States. Any such voluntary settlement would be 
nullified, at the option of the claimant. The claimant would be given the privilege 
of reopening the settlement without regard to his previous choice to settle instead 
of prosecuting his former suit, and without repayment or tender of the money 
received by him from the settlement. With respect to the sums paid on the 
settlement, the bill would provide that the court in its final judgment in the new 
suit may make such order as it shall deem equitable. 

The right which would be given by the bill to reopen the settlement and the 
final judgment would not be conditioned upon any requirement that the claimant 
prove that the settlement agreement was not voluntary, that he was subjected 
to coercion or duress, or fraud, or that the final judgment to be reopened was 
in any way improper. The bill thus runs counter to a most basic public policy 
in the administration of justice—that litigation be amicably and finally settled 
whenever possible by voluntary agreement of the parties. A suit, once settled 
by voluntary agreement, must be regarded as closed, in fairness to the parties 
and to the courts. This principle has been constantly and jealously guarded by 
the courts. Without it cases could never be closed with certainty and an intoler- 
able burden would be put upon those who seek certainty in their commercial 
relations, and upon the courts, which could be called upon to relitigate issues 
many years after the event. 





424 AMENDMENTS TO THE TRADING WITH THE ENEMY ACT 


Though careful to enforce the principle of the finality of settlements, the 
courts are equally concerned that no settlement that involves coercion, fraud, 
or duress be enforced against a party to a settlement. There is a recognized 
remedy in case of such impropriety. The courts are open to such claims. Indeed, 
this is illustrated by the particular case which gave rise to the proposed amend- 
ment, that of Ernest K. Halbach, of Short Hills, N. J. That case has been 
presented to the district court for the district of New Jersey on a motion to 
reopen the settlement on the grounds of coercion. The court, after full con- 
sideration of the testimony of the witnesses, has held that the settlement was 
legal, proper, and wholly without coercion, duress or force ( Halbach vy. Markham, 
106 F. Supp. 475). 

In his opinion in the Halbach case, Circuit Judge Gerald McLaughlin, who 
was specially designated by the court of appeals for the third circuit to sit as 
district judge, held as follows: 

“From the entire record before me I am thoroughly satisfied that no such 
showing has been made which would entitle them to the relief herein sought 
First and foremost, there has been a complete failure to prove duress. In 
addition at every stage of the proceeding, including the protracted settlement 
negotiations, Halbach was represented by outstanding independent counsel. 
And this Federal court was open to him for a consideration on the merits of 
his family’s rights in the stock. Nor has there been offered any satisfactory 
explanation for an unwarrantably long delay in questioning the validity of the 
settlement, the release and the stipulation. All of which, among other things, 
expressly eliminate any thought of deprivation of free agency in Halbach and 
his family at the time of the execution of these instruments. Second guessing, 
subsequent events, hope of further gain, expediency, however worded, can never 
spell out duress” (p. 479). 

Judge McLaughlin concluded that “under the facts and law the settlement of 
this litigation was properly entered into and carried to a conclusion by the 
Attorney General and the Alien Property Custodian representing the United 
States. It should not be set aside” (p. 482). 

This decision is now pending on appeal in the court of appeals for the third 
circuit. 

In such cases as the Halbach case, where the settlement was proper, there 
is every reason of fairness to enforce the voluntary agreement of the parties. 
Fairness to the parties and to the courts, and the principle of living up to one’s 
agreements, require that even a recent settlement be enforced. The unfairness 
increases with the lapse of time. After a lapse of many years in which a 
cease is rightly regarded as settled and closed, the parties are unable to present 
the case as well as when the case was active and the evidence fresh in the minds 
of attorneys and witnesses. This is particularly true in the case of the Gov- 
ernment, in view of the turnover of Government personnel in any such period 
as 6 or 7 years. The lawyers familiar with the facts, who were once ready 
for trial on the merits, are no longer available, and as a practical matter there 
can be no substitute for their original familiarity with the facts. Also, evidence 
often is not preserved and cannot always be preserved. Most important, and 
frequently decisive of the result, is the unavailability of witnesses who have 
left the jurisdiction or died. The death of an essential witness may mean 
defeat in many cases in which victory was certain while the witness was alive. 
These considerations are extremely relevant in the case which gave rise to this 
bill. The settlement in the Halbach case is now 8 years old. Witnesses have 
died; other factors, too, have lessened the Government's ability to present its 
case. The Government, which once was ready and able to go to trial, would 
now be seriously prejudiced if the suit were reopened. 

These considerations of fairness apply not only to the Halbach case, but to 
the large number of other cases affected by the bill. It appears that under 
the bill at least 23 complex cases from World War II could be reopened, involving 
property valued in excess of $16 million, despite the fact that such cases were 
closed through voluntary agreement of the parties. Whether they might be 
reopened would rest in the discretion of the claimant. 

An additional objection to this legislation arises from its provisions that 
claimants seeking to reopen settlements or compromises pursuant to its terms 
would not be required to tender or repay the benefit or consideration received 
under the original settlement, unless the court, after the retrial, should so direct. 
This is contrary to the well-established rule of law that a party to a settlement 
who seeks to set it aside and to be remitted to his original rights must place 
the other party in the same status as before the settlement, by returning or 
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dering Whatever was received under the settlement. As a practical matter, 
is bill would afford little protection to the Government in the event that 

court, in passing final judgment on the reopened case, decides that the 
mant was not actually entitled to all that he received on the compromise, 
e court would be afforded no aid to insure that its disposition would be 
ective in the event of the insolvency of the claimant or his inability to restore 
» consideration. In view of the interests of the beneficiaries of the war claims 
d, which the Government must seek to protect in such litigation, it does not 
ear appropriate that the Government should be granted no protection in this 
gard. 

In view of the foregoing considerations, the Department of Justice is opposed 
» the enactment of the bill. 

here is attached hereto a memorandum of Director Townsend, of the Office 

(lien Property, containing a review of the details and circumstances of the 
Halbach case, together with the documents referred to in the memorandum, which 

iy be useful to the committee in its consideration of the proposed legislation. 

Che Bureau of the Budget has advised that there is no objection to the submis- 
sion of this report. 

Sincerely, 


he 


WILLIAM P. Rogers, 
Deputy Attorney General. 


[EMORANDUM TO THE Deputy ATTORNEY GENERAL WitrH Respect TO THE BILL 
S$. 145) To AMEND THE TRADING WITH THE ENEMY AcT, AS AMENDED 


(es 


On January 23, 1951, Ernest K. Halbach, Short Hills, N. J., filed in the United 
States District Court for the District of New Jersey a motion to reopen the final 
judgment entered by that court in 1945 on a settlement of his suit against the 
\lien Propery Custodian for the return of 4,725 vested shares of stock in General 
Dyestuff Corp. The motion papers included affidavits by Mr. Halbach and Mr. 
Leo T. Crowley (former Alien Property Custodian, alleging that the compromise 
settlement which was the basis of the judgment had been procured by the Govern- 

ent through coercion and duress, 

Before any judgment was made by the court as to the allegations of coercion 
and duress, legislation was proposed in the 82d Congress, 1st session, in the form 
f an amendment to the joint resolution (H. J. Res. 289) to provide for the ter- 

ination of war with Germany, which was recommended by the Senate Foreign 
Relations Committee. That amendment, in substance the same as the present 
ill, would have permitted claimants such as Mr. Halbach to reopen compromises 
made in eases for return of vested property without allegation or proof of fraud, 
coercion, or duress, and without tender or repayment of consideration received 

the course of settlement. That proposal was initiated and discussed before 
he Senate Foreign Relations Committee and on the floor of the Senate with 
particular reference to the Halbach case. The amendment was not enacted. 
(See 97 Congressional Record, pp. 18211-13212, 13322, 13352-13355, 13409, 13438— 
13489, 134438, 13527, AG502-6506, October 16-18, 1951.) Thereafter S. 2295 and 
ii. R. 5789 were introduced by Senator Langer and Kepresentative Hart, respec- 
vely, 

A review of the details and circumstances of the Halbach case will be helpful 
u consideration of the present legislation. 

In order that the committees considering the legislation may have be‘ore them 
he relative basic materials, there are forwarded herewith the following papers 
elating to the settlement : 

(1) Motion papers fi'ed by Mr. Halhach on January 23, 1951, in the United 
States District Court for the District of New Jersey. The motion was primarily 
supported by affidavits by Mr. Halbach and Mr. Leo T. Crowley, alleging duress 
by the Government in the 1945 settlement. 

(2) Te oral deposition of Mr. Crowley, taken by the Government on April 3, 
1951, with the approval of the district court. In this testimony Mr. Crowley 
withdrew his charves of coercion and duress. 

(3) The oral deposition dated January 4, 1952, of Mr. Stoddard M. Stevens, Jr., 
a partner in the firm of Sullivan & Cromwell, New York City, and counsel for 
Mr. Halbach throughout the case and settlement in 1945, but not in the motion to 
reopen. Mr. Stevens testified that no impropriety took place in the settlement. 

(4) Affidavit of James E. Markham, dated April 24, 1951, Alien Property Cus- 
todian in 1944—46, who approved and recommended the settlement. Mr. Markham 
affirms t' at the seizure of Mr. Halbach’s stock was justified and that the settle- 
ment was a fair one. 
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(5) Affidavit of Herbert Wechsler, dated June 21, 1951. Mr. Wechsler was 
the Assistant Attorney General who negotiated the settlement for the Govern- 
ment. Mr. Wechsler affirms that the settlement involved no coercion or duress 
on the part of the Government. 

(6) Copies of (a) the stipulation of dismissal of the action signed by counsel 
for Mr. Halbach and the Government on February 2, 1945; (6) the assignment, 
release, and covenant not to sue signed by the trustees; (c) the release and 
covenant not to sue signed by Mr. Halbach; and (d) the similar documents 
signed by his daughter, Mary Elizabeth Kemmerer. (Mr. Halbach’s other 
daughter and Mrs. Halbach also signed such documents. ) 

Background of the Halbach case.—The General Dyestuff-Halbach matter is 
part and parcel of the largest problem handled by the Alien Property Custodian 
in this war. The nature of General Dyestuff Corp. (GDC) cannot be explained 
without mention of the General Aniline & Film Corp., hereafter referred to as 
“GAF.” GDC has been the exclusive sales agent for all GAF’s dyestuff products 
since 1927 under an agreement which is to run for the corporate existence of GDC. 

GAF.—GAF was organized (under the name of American I. G. Chemical Co.) 
in 1929 by I. G. Farben, the dyestuff and chemical cartel of Germany. It was 
organized as a holding company of the Farben dyestuff, photographic, and chemi- 
cal interests in the United States. From the time of its incorporation to World 
War IT, it maintained close connections with Farben directly by patent and con- 
tractual agreements and by personal relationships, and indirectly through its 
ostensible Swiss parent, t. G. Chemie, of Basle, Switzerland, itself created by 
I. G. Farben in 1928. 

GDC.—GDC has been the selling agent for dyestuffs produced by I. G. Farben 
since 1926. As noted above, since 1927 GDC has also been the exclusive sales 
agent for all the dyestuffs manufactured by GAF. 

On GDC’s incorporation in 1925 its stock was issued to the three incorporating 
firms: H. A. Metz & Co., Grasselli Dyestuff Corp., and Kuttroff, Pickhardt & Co. 
From 1928 on majority stock control of the corporation was held successively by 
Herman Metz (between 1928 and 1931), by D. A. Schmitz (between 1931 and 
July 1939), and by Mr. Halbach, from August 1939 until the vesting in June 1942. 

Metz had been a Farben representative in the United States from the days of 
World War I. His firm, H. A. Metz & Co., had been the sole American sales 
representative of Farbwerke Meister Lucius & Bruning, Hoechst, Germany 
(Hoechst), one of the large German manufacturers which merged into I. G. 
Farben. 

I). A. Schmitz is a brother of Hermann Schmitz, the financial genius of I. G. 
Farben. Hermann Schmitz was president of GAF unti! 1936, when D. A. Schmitz 
sueceeded him, Hermann continuing as chairman of the board. Until early 1940 
D. A. Schmitz was active as a trustee for Farben in cloaking the ownership of 
several of Farben’s South American sales companies. On behalf of his brother 
and of I. G. Farben, he bought out Metz’ holdings in GDC. 

Halbach, the last of the series of three majority owners of GDC, is a native- 
born American. His entire business career has been with Kuttroff, Pickhardt & 
Co., a predecessor of GDC, which had also represented one of the Farben firms 
since World War I days, and with GDC from its incorporation in 1925. Halbach 
was GDC’'s president from 1930 to the time of the vesting in 1942. 

After the outbreak of war in the fall of 1939, Halbach zealously guarded 
Farben’s interests. Early in 1940, when Farben was no longer able to pay pen- 
sions to its retired employees residing in the United States, Halbach arranged to 
have GDC make these payments. The payments were continued until August 
1941, when it was no longer possible to do so because of Treasury blocking regu- 
lations. In January 1940 Halbach went to Italy to confer with Farben officials on 
ways and means for Farben to evade the British blockade. On this and other 
occasions Halbach worked out a program for supplying the Farben agents in 
South America with dyestuffs which they were no longer able to import from 
Germany. When these firms were placed on the British statutory or American 
proclaimed lists, Halbach shipped the dyestuffs to consignees who were dummies 
for the Farben sales outlets. These activities were testified to in the hearings 
before the Kilgore committee in December 1945. Elimination of German Re- 
sources for War, hearings before a subcommittee of the Senate Committee on 
Military Affairs, June 1945-March 1946, at page 1079. (See also pp. 972-977.) 
Halbach has acted for Farben not only in the United States but in Canada, where 
he cloaked for Farben shares in the Consolidated Dyestuff Corp. 

The options on the GDC stock.—Throughout the years, beginning in 1926, when 
Halbach first gave Farben an option on his then small block of GDC stock, he 
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ibjected his GDC stock to a succession of option agreements in favor of Farben 

d Farben-connected companies. None of the GDC stockholders, Halbach in- 

ided, ever owned their stock outright. Their stock was always subject to op- 

in agreements restricting the free sale or transfer of the stock and which pro- 
vided for purchase from the holder at fixed prices and under fixed conditions. 
rhese option agreements were the means by which I. G. Farben continuously 
etained control of the stock, allowing the current holder merely an interest of 
t most $100 per share. 

There have been 4 successive options—in 1926, 1933, 1938, and 1939, all at 
$100 per share. The 1926 option ran directly to Farben. In 1931 D. A. Schmitz 
was permitted by Farben, the holder of the option, to buy the stock held by Metz 
for $100 per share, the option price, though each share had a book value of $200. 
In 19833 new options were made to a company called Marion. The Marion stock 

as owned by Schmitz, Walter H. Duisberg, and William vom Rath, all Farben 
agents, and, further, it was under option to Ed. Greutert & Cie., of Basle, Switzer- 

id, then a subsidiary of Farben. Farben thus changed the 1926 option running 
directly to itself to an option running indirectly to its Swiss bank and subsid- 

iry. 
In June 1938 ¢ ‘hemnyco, Ine., in which D. A. Schmitz was majority shareholder, 
eplaced Marion as the holder of the option. Chemnyco was the United States 
rvice agency for Farben, and was supported and controlled by Farben. The 
m price remained fixed at $100 per share. The book value of the GDC 
hares had by then risen to over $400 per share. 

In the summer of 1939 a series of changes was made in order to Americanize 

» GAF-GDC situation. Among other moves, Chemnyco renounced the option 
vhich it then held on the GDC stock, thus giving up, without any consideration, 

right to buy for $600,000 stock which had a book value of over $2,500,000. 
Schmitz and two other GDC stockholders, who also had a long history of asso- 
ciation with Farben, then sold their shares to GDC itself at $100 per share (at a 
time when the book value was $460 per share). GDC resold this block of stock, 

gain subject to option, at $100 per share, to Halbach, Duisberg, and in smaller 
imounts to various members of the GDC staff. This option, however, ran to 
GDC itself. All the stockholders were subject to the option and could make sales 
only with the consent of all other stockholders. Upon their death, or severance of 
their connection with the corporation, or upon the announcement by any stock- 
older of a desire to sell, GDC would then have an option to buy the shares for 
$100 per share plus 6 percent interest from the date of the last dividend. 

Mr. Halbach’s total stockholdings and their valuation.—By this 1989 rearrange- 
ment of stockholdings, Halbach was allowed to buy 1,200 shares of GDC stock, 
with a book value of $460 per share, for $100 per share. For $120,000 he bought 
an asset with a book value of over a half million dollars. He thus became the 
majority stockholder. His stock, however, as always, was subject to the option 
under which he could be bought out for his original investment, in each case 
$100 per share. All this was made possible by a voluntary renunciation of valu- 
able rights by Chemnyco, a creature of Farben and the then holder of the option. 
it is the Government’s view that the rearrangement of holdings was no more 
than a wash sale. 

Thereafter, in 1940 and 1941, 2 successive 50-percent stock dividends were 
declared. The end result in 1941 was that Mr. Halbach’s holdings were increased 
by 125 pereent, to 4.725 shares. This was the number of shares he owned at the 
time of vesting, shares for which he had made a total investment of $210,000, and 
for which, by the option, he could be bought out for $100 per share, or $472,500. 

In 1941, in connection with the gift tax applicable to the transfer in trust 
for his family of these shares, he valued each share at $100 per share. When 
in 1945 he settled his suit for the vested 4,725 shares for the option price of $118 
per share, a total of $557,550, he was actually netting over 150 percent profit on 
his total investment of $210,000. As appears from the Wechsler affidavit (p. 9, 
par. 4), he lowered his own asking price of $169 per share to $118 per share be- 
cause the tax consequences of the $169 figure would have left him with little of 
the difference between $169 and $118. 

The vesting of the GDC stock.—All the stock of GDC was vested on June 30, 
1942, by Vesting Order No. 33, issued by Mr. Leo T. Crowley as Alien Property 
Custodian. It is based on a finding that the stock was the property of foreign 
nationals. 

The decision to vest was made on the unanimous recommendation of the 
executive committee of the Office of Alien Property. Mr. Crowley has testified 
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to his confidence in the members of his executive committee (deposition, p. 9). 
Mr. James E. Markham, Deputy Custodian and chairman of the committee, 
has testified that the vesting “was based on evidence gathered by the Treasury 
tending to show that GDC was under enemy domination and control; that Hal- 
bach was acting as a cloak for the enemy; and that the enemy had beneficial 
ownership of all of the capital stock of the corporation through a series of 
option agreements to which the stock had been subject. * * * Never during my 
tenure as Deputy Custodian and Custodian [1942-1946] did I come to the con- 
clusion that the vesting was not justified or that ways should be explored to 
return the stock to Halbach” (Markham affidavit, pp. 2-3, par. 5). 

Halbach’s retention on the GDC payroll after the vesting.—After vesting, Mr. 
Halbach was required by Mr. Crowley to resign as president of the company but 
was retained in the management by Mr. Crowley and successor custodians, un- 
til he retired on pension in August 1950, 5 years after the settlement. 

It is often pointed out, in Mr. Halbach’s behalf, that he was retained on the 
GDC payroll after the vesting. Mr. Crowley has explained that he retained 
Mr. Halbach (against his subordinates’ recommendations) because Halbach 
was indispensable to the company and because he felt he was personally loyal. 
gut Mr. Crowley distinguished between these considerations and the question 
of enemy ownership of the Halbach stock in GDC (deposition, pp. 32-33, 48-52). 

Mr. Markham, despite his staff's sincere recommendations to discharge Mr. 
Halbach, felt that he should not discharge him while he was seeking a court 
review and until a court settled the matter. He adds: 

“Nevertheless, I realized that there was evidence of Halbach’s long and inti 
mate association with the enemy and of the enemy’s beneficial ownership of his 
stock” (Markham affidavit, p. 5, par. 11). 

In any grent, Mr. Halbach’s retention on the payroll does not show that the 
Government was inconsistent or wrong in believing his stock was enemy owned 
It does show that there was no vindictiveness by the Government directed per 
sonally at Mr. Halbach. It shows, moreover, that when Mr. Halbach settled 
his claim against the Government in 1945 he was not under pressure for money 
Between the vesting in 1942 and August 1950, when he retired on pension, Mr 
Halbach received a total compensation of $558,600. 


Christmas Incentive Salary ad- 
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On his retirement in August 1950, though he was entitled to receive only $257 
per month under the company’s employee retirement plan and $45 per month 
under social security, the board of GDC resolved to make a voluntary monthly 
payment to him sufficient to bring his total retirement pay to $1,500 per month 
(this voluntary payment was suspended by the board of GDC in 1953, when 
it was learned that Mr. Halbach had begun a competing business with the aid 
of GDC employees whom he had induced to leave GDC.) 

Halbach’s post-1945 earning history with GDC makes questionable his efforts 
to reopen his case, beginning in 1951. It is fair to ask why Mr. Halbach did 
not speak out against the settlement between 1945 and 1951. His silence for 
6 years can certainly be attributed to the fact that only when he retired on a 
life pension of $18,000 per year did he come to believe that he had nothing to 
lose by asserting that he had been cheated 6 years before, Circenit Judge Mc- 
Laughlin has said: 

“Nor has there been offered any satisfactory explanation for an unwarrantably 
long delay in questioning the validity of the settlement, the release and the 
stipulation” (106 F. Supp. at 479). 

The settlement of Mr. Halbach’s suit for return of the stock.—In March 1944, 
Mr. Halbach filed suit in the District Court for the District of New Jersey for 
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irn of his stock. Such suits are triable by the district court without a jury. 
Trial of the suit was set for January 29, 1945. Negotiations beginning in 
November 1944 led to a compromise of the action. Several conferences were 
eld, one of which was attended by Halbach, and agreement was tentatively 
iched 2 weeks before trial and formalized January 27, 1945. The compromise 
was negotiated for the Government by Assistant Attorney General Wechsler, 
vhose affidavit is attached. It was approved and recommended by Alien Prop- 
tv Custodian James E. Markham, whose affidavit is also attached. Both affi- 
davits state that the settlement was fair and without any misconduct by the 
Government. Representing Halbach was his lawyer, Stoddard M. Stevens, Jr., 
senior partner in the firm of Sullivan & Cromwell, New York City. His 
position is attached. Mr. Stevens was described by the court as “outstanding 
ijependent counsel.” Mr. Stevens testified that the negotiations were con- 
lucted “with propriety throughout” (deposition, pp. 77-78). 

in accordance with the settlement agreement, Mr. Halbach, together with 

e trustees of the trust to which he had conveyed his stock and the beneficiaries 
f the trust (his wife and two daughters), all signed releases of their claims 
to the stock in issue. In return, the sum of $557,550 was paid to them by the 
Custodian. On the basis of this agreement, counsel for all the parties on 

ebruary 2, 1945, signed a stipulation of dismissal of the action with prejudice, 
vhich was filed with the court pursuant to the Federal Rules of Civil Pro- 
edure. The action was thus finally disposed of with the consent and agreement 

f all the parties and of their counsel. 

The charges of coercion—the affidavit of Mr. Leo T. Crowley and its retrac- 

”? An affidavit signed by Mr. Leo T. Crowley was submitted in support of 
the Halbach motion to reopen the case on the ground of coercion and impro- 
priety. The affidavit contained apparently serious charges of gross fraud and 
coercion, e. g., that “a powerful group in Washington” had “contrived constant 

ressure upon me as Alien Property Custodian to remove Halbach, deprive 
the Government of his services, and deprive him of his livelihood.” (Affi- 
davit, p. 2.) 

When Mr. Crowley gave oral testimony, he repudiated the affidavit. He 
said that the “powerful group” consisted of Government officers, including Mr. 
Crowley’s subordinates (Deposition, pp. 7-10, 34-38, 45-49). Mr. Crowley with- 

rew the word “powerful,” and he said that the statement in his affidavit that 
the “group contrived constant pressure upon me” was “may be a little bit 
too strong” (Deposition, pp. 45, 49). Finally he testified that the men who 
recommended that Halbach be discharged—and these men were many and 
inanimous—did so sincerely and honestly and because of their belief that 
Halbach was connected with Farben (Deposition, pp. 8-17, 34-38, 45-49). 

Mr. Crowley also disavowed other statements in his affidavit, e. g., that 
Halbach “acted under compulsion calculated to break his will by extralegal 
nethods” (Deposition, pp. 110-111) ; characterizations of Halbach as “hunted” 
and “hounded” (Deposition, pp. 80-81) ; and references to “shameful injustices 
of the war” and “forced out of their recourse to the courts against the Govern- 
ment, with the participation of anyone in the Government” (Deposition, pp. 
112-120). 

The charges of coercion—the claim of wartime hysteria.—Mr. Halbach charged, 
n his attempt to reopen his case in 1951, now ruled upon by the court, that 
he could not hope for a fair trial before a jury in January 1945, at the time 
of the Battle of the Bulge. But a jury would not have heard the evidence— 
ill Such cases are heard in equity, without a jury. The claim of wartime 
liysteria, however worded, is a charge that the Federal courts would not have 
given Mr. Halbach, an American citizen, a fair hearing in his suit for what 
he claimed was net enemy property, but his American property. Such a charge 
s untenable. As Circuit Judge McLaughlin held: “And this Federal court 
was open to him for a consideration on the merits of his family’s rights in 
the stock,” 

The charges of coercion—the ruling of the court—It has often been said 
on behalf of Mr. Halbach that he was coerced or forced into the settlement. 
No proof is offered. After a full hearing, on all the proof, the court has rejected 
the charge. 

The court has held that the negotiations were “conducted at arm’s length" 
by Halbach’s “outstanding independent counsel.” Relying largely on the testi 
inony of Mr. Stevens, Halbach’s lawyer, the court concluded that the negotia- 
tions were without coercion or duress (106 F. Supp. 479) : 
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“While the Stevens testimony was much confined through objections [by 
Halbach] based on Halbach’s privilege arising out of his client-attorney rela- 
tionship with the witness, it is evident from the Stevens deposition that there 
was no duress exercised on behalf of the Government to bring about the settle- 
ment. The Halbach attorney testified, ‘Mr. Wechsler conducted himself, in my 
judgment, with propriety.” He said, “The Department of Justice to me was 
more or less centered in Mr. Wechsler.” And he never saw any evidence or 
observed any actions that suggested a conspiracy on the part of the Government 
against Mr. Halbach. He recalled nothing dishonest or unethical in the actions 
or conduct of the Alien Property Custodian representatives.” 

The court went on to say (106 F. Supp. at 479) : 

“From the entire record before me I am thoroughly satisfied that no such 
showing has been made which would entitle them to the relief herein sought. 
First and foremost, there has been a complete failure to prove duress. In 
addition at every stage of the proceedings, including the protracted settlement 
negotiations, Halbach was represented by outstanding independent counsel, And 
this Federal court was open to him for a consideration on the merits of his 
family’s rights in the stock. Nor has there been offered any satisfactory explan- 
ation for an unwarrantably long delay in questioning the validity of the settle- 
ment, the release and the stipulation. All of which, among other things, ex- 
pressly eliminate any thought of deprivation of free agency in Halbach and 
his family at the time of the execution of these instruments.” 

In conclusion, the court strongly stated that Halbach’s charges of coercion 
were based on no evidence and only on a hope for further gain (106 F. Supp. 
at 479): 

“Second guessing, subsequent events, hope of further gain, expediency, however 
worded, can never spell out duress.” 

Comparison of the Halbahe settlement with disposition of cases of other stock- 
holder in GDC.—The Halbach settlement was a voluntary agreement, negotiated 
by himself and his outstanding counsel in fair negotiations. It was a profitable 
settlement to Mr. Halbach. He realized over $550,000 on his investment of 
$210,000, and received as well various tax benefits. The settlement should there- 
fore stand, regardless of any comparison with the disposition of the claims of 
other stockholders in GDC. But even such a comparison shows no unfairness 
to Halbach. Bight stockholders received the same settlement Halbach did. One 
stockholder got more, and one got nothing. 

Hight stockholders * agreed to a settlement on the same terms as Mr. Halbach 
at the same time as the Halbach settlement. 

One other stockholder (or rather the executrix of a deceased stockholder, 
Armand VY. St. George) negotiated a more favorable settlement with the Cus- 
todian, in 1951, 6 years after the Halbach settlement. This settlement was at 
the rate of $365 per share while the Halbach settlement was at the rate of $118 
per share. 

Several reasons account for the difference from the Halbach settlement figure. 
Since the Halbach settlement, the book value of each GDC share had risen $306 
per share, from $540 to $846. The St. George shares were the last of the shares 
to which any claim was laid. The Custodian owned all the other shares, and 
clear title to these last shares would give the Custodian undisputed title to al) 
the stock of GDC. 

The shares thus had a premium value, and had a special value in connection 
with any effort to merge GDC and GAF, and to sell the combination of the two 
companies. A sale by the Government of GAF and GDC has long been an objec- 
tive of the executive branch and the company management. Thus, the disposi- 
tion of the St. George claim, the last which prohibited sale of one of the com- 
panies, was especially desirable because it would have furthered the govern- 
mental objective of returning the business to private hands. 

Another point of difference between the Halbach and St. George settlements 
lay in the fact that St. George was dead at the time of the settlement. Since 
St. George had been much less connected with Farben than Halbach, it would 
have been more difficult to prove the Government’s case against him. The last 
and most important difference in the 2 settlements lay in the differing situation 
in the 2 cases with respect to the option. The option was by its terms affected 
by the death of the stockholder and St. George’s death, after the vesting, raised a 


1Anthony T. Wingender, Harold D. Martin. Lennart Swenson, Rudolph Lenz. James 
Robert Bonnar, Percy Kuttroff, Henry F. Hermann, and George A. LaValle. 
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juestion as to the continuing validity of the option on his shares. The option was, 
as noted above, the heart of the Government’s case against all the stockholders. 
One other stockholder, Mr. Walter H. Duisberg, received nothing. His degree 
f enemy connections was such that the Government refused to discuss settle- 
ents with him. When the time came for his trial, he defaulted and refused to 
vo to trial. Accordingly, his case was dismissed on the merits, with prejudice, 
ind the dismissal was affirmed on appeal. Duisberg v. Markham (149 F. 2d 812, 
ert. denied 326 U. S. 759). His suit in the Court of Claims, in 1950, was dis- 
ssed. Duisberg vy. United States (89 F. Supp. 1019, cert. denied 340 U. S. 890). 
\nd, finally, a motion to reopen his original default was denied in the Court of 
Appeals for the Third Cireuit, in 1951. 
Conclusion.—The District Court for the District of New Jersey has had the 
enefit of the testimony of all the witnesses, including counsel for Halbach and 
two former Alien Property Custodians. Its decision is that the Halbach settle- 
ent was a voluntary and dispassionate agreed disposition of a case, out of 
uurt. The settlement gave Mr. Halbach certain tax benefits and a return of 
ver $50,000 on a $210,000 investment. It gave him the maximum amount to 
which he had any claim—the price which he would have received under the 
option agreement—and it gave the Government the portion of the property repre- 
sented by the enemy-owned option, the portion agreed to be enemy. Mr. Hal- 
bach thereafter earned large sums from the corporation. Only after his retire- 
ment, almost 6 years after the settlement, did he charge coercion and unfair- 
néss, With no explanation whatsoever of his 6 years’ silence. In these circum- 
stances, there is no reason to reopen his case, and the court so held. Moreover, a 
reopening of his case would find the Government now much less able to prove its 
ease than it was prepared to do in 1945. The lawyers who prepared the case 
ind interviewed the witnesses have long since left the Government, the facts 
ire stale, witnesses’ memories have faded, and witnesses have died. 
DatiAs 8S. TOWNSEND, 
Director, Office of Alien Property. 


Untrep States Dictricr Court For THE District of New JERSEY 
Civil Action No. 3425 
STIPULATION 


Blizabeth S. Halbach and Franklin H. Stafford, as Trustees under Agreement 
of Trust made by Ernest K. Halbach dated Dec. 6, 1940, Plaintiffs, vs. James B. 
Markham as Alien Property Custodian, Defendant 


The above-entitled action having been settled by agreement, a copy of which 
is annexed hereto, it is 
STIPULATED that the above-entitled action be and it hereby is dismissed with 
prejudice and without costs to either party as against the other. 
Dated, Newark, N. J., February 2, 1945. 
PITTNEY, HArpIN & WArpD, 
Attorneys for Plaintiffs, 744 Broad Street, Newark, New Jersey. 
SHELTON PITNEY, 
Of Counsel. 
THORN Lorp, 
United States Attorney for the District of New Jersey, Attorney 
for Defendant. 


AGREEMENT AND RELEASE 


WHEREAS On June 30, 1942, by Vesting Order No. 33, the Alien Property 
Custodian vested Four Thousand Seven Hundred and Twenty-five (4,725) shares 
of stock of the General Dyestuff Corporation represented by stock certificates 
No. 137, 138, and 139 and registered in the names of Elizabeth S. Halbach and 
Franklin H. Stafford, as Trustees under Agreement of Trust made by Ernest K. 
Halbach, dated December 6, 1940, hereinafter referred to as “Trustees”, and 

Wuereas the Trustees on or about January 3, 1944, filed with the Alien 
Property Custodian a notice of claim with respect to the said stock, and on March 
17, 1944, filed suit in the United States District Court for the District of New 
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Jersey to recover said stock, said suit being entitled “Elizabeth S. Halbach and 
Franklin H. Stafford, as Trustees under Agreement of Trust made by Ernest K. 
Halbach, dated December 6, 1940, Plaintiffs, vs. James E. Markham, as Alien 
Property Custodian, Defendant,” Civil No. 3425. 

Now, THEREFORE, in consideration of the concurrent payment by the Alien 
Property Custodian to the Trustees of the sum of Five Hundred Fifty-seven 
Thousand, Five Hundred and Fifty Dollars ($557,500.00), receipt of which is 
hereby acknowledged, the Trustees, for themselves, their heirs, successors and 
assigns, do hereby: 

1. Assign, transfer, and release to the Alien Property Custodian all of their 
right, title, and interest in any claim whatsoever to said Four Thousand Seven 
Hundred and Twenty-five (4,725) shares of General Dyestuff Corporation stock 
and any dividends declared, or to be declared, thereon after June 30, 1942. 

2. Deliver to the Alien Property Custodian acting by his counsel a stipulation 
in the aforementionel action, duly executed by the Trustees’ attorneys of record, 
in accordance with the provisions of Rule 41 (a) (1) (ii) of the Rules of 
Civil Procedure for the District Courts of the United States, providing in terms 
as follows: 

“The above entitled action having been settled by agreement, a copy of which 
is annexed hereto, it is 

“STIPULATED that the above entitled action be and it hereby is dismissed 
with prejudice and without costs to either party as against the other.” 

3. Remise, release and forever discharge the Alien Property Custodian, 
individually and in his official capacity as an officer of the United States, and his 
predecessors and successors in office and all other persons exercising his author- 
ity, individually and in their official capacities, from any and all manner of 
actions, causes of action, suits, proceedings, debts, dues, contracts, judgments, 
damages, claims and demands whatsoever in law or equity which against them 
the Trustees ever had, now have or which they, their heirs, executors or adminis- 
trators hereafter can, shall or may have for or by reason of any matter, cause 
or thing whatsoever from the beginning of the world to the day of the date 
of these presents. 

4. Covenant that they will bring no action against and seek no recovery or 
compensation of any kind from the United States or any Officer or agency 
thereof based on any claim for redress against the acts of the United States, or 
any officer or agency thereof in issuing Vesting Order No. 33 of June 30, 1942, 
in vesting the stock registered in the name of the Trustees at June 30, 1942, 
under such Order (including the taking into possession of and transfer of regis 
tration thereof), in retaining such stock, or in supervising, exercising control 
over, operating, or conducting the affairs of General Dyestuff Corporation from 
June 14, 1941, to the day of the date of these presents. 

5. It is expressly understood that neither the making of this Agreement no 
its consummation constitutes any admission, either express or implied, by either 
party to the Agreement of the correctness of the position of the other party to the 
Agreement on the law or on the facts. 

IN WITNESS WHEREOF, the Trustees have hereunto set their hands and seals 
this 25th day of January, 1945. 

[SEAL] Exvizanetu 8. HaLBacn. 

[| SEAL] FRANKLIN H. STarrorp. 


STATE OF NEW JERSEY, 
County of Esser, 88: 

Br IT REMEMBERED that on this 27th day of January 1945, before me George H. 
Johnson, a Notary Public, personally appeared Elizabeth S. Halbach, of Short 
Hills, New Jersey, who, I am satisfied, is one of the persons mentioned in and 
who executed the above instrument; and, I having first made known to her the 
contents thereof, she acknowledged that she signed, sealed, and delivered the 
Same as her voluntary act and deed. 

IN WITNESS WHEREOF, I have hereunto set my hand and official seal, this 27th 
day of January 1945. 

GrorcE H. JOHNSON, 
Notary Public of New Jersey. 
My Commission Expires June 23, 1947 


STATE of New JERSEY, 
County of Bssex, 88: 
Be rr REM®MBERED that on this 27th day of January 1945, before me Georze H. 
Johnson, a Notary Public, personally appeared Franklin H. Stafford, of Short 
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s, New Jersey, who, I am satisfied, is one of the persons mentioned in and 
» executed the above instrument: and I having first made known to him the 
ntents thereof, he acknowledged that he signed, sealed, and delivered the same 
his voluntary act and deed. 
IN WITNESS WHEREOF, I have hereunto set my hand and official seal, this 27th 

of January 1945. 

Georce H. JOHNSON, 
Notary Public of New Jersey. 


My Commission Expires June 23, 1947. 


RELEASE 


fo all to Whom these presents shall come or may concern, greeting: Know ye, 
at 
Ernest K. Halbach, of Short Hills, New Jersey, does hereby remise, release, and 
rever discharge the Alien Property Custodian, individually and in his official 
pacity as an officer of the United States, and his predecessor and successors 
. office and all other persons exercising his authority, individually and in their 
ficial capacities, of and from all and all manner of actions, causes of action, 
its, proceedings, debts, dues, contracts, judgments, damages, claims, and de- 
mands whatsoever in law or equity which against them the said Ernest K. Hal- 
bach ever had, now has, or which he, his heirs, executors, or administrators 
hereafter can, shall, or may have for or by reason of any matter, cause or thing 
hatsoever from the beginning of the world to the day of the date of these 
presents ; 
And does hereby covenant for himself, his heirs, executors, and administrators 
that he will bring no action against and see no recovery or compensation of any 
ind from the United States or any officer or agency thereof based on any claim 
for redress against the acts of the United States, or any officer or agency thereof 
issuing Vesting Order No. 33 of June 30, 1942, in vesting the stock registered 
at June 30, 1942, in the names of Elizabeth 8S. Halbach and Franklin H. Stafford 
s Trustees under Agreement of Trust dated December 6, 1940, under such Order 
(including the taking into possession of and transfer of registration thereof), 
n retaining such stock, or in supervising, exercising control over, operating, 
r conducting the affairs of, General Dyestuff Corporation from June 14, 1941, to 
the day of the date of these presents. 
IN WITNESS WHERELOF, the said Ernest K. Halbach has hereunto set his hand 
and seal the 26th day of January 1°45. 
[ SEAL] ErRNeEsT K. HALBacn. 


STATE OF New York, 
County of New York, ss: 

Be it remembered that on this 26th day of January 1945, before me Carl W. 
Mueller, a Notary Public, personally appeared Ernest K. Halbach, of Short Hills, 
New Jersey, who, I am satisfied, is the person mentioned in and who executed 
the above instrument; and, I having first made known to him the contents 
thereof, he acknowledged that he signed, sealed, and delivered the same as his 

oluntary act and deed. 

IN WITNESS WHEREOF, I have hereunto set my hand and official seal, this 26th 
day of January 1945. 

Cart W. MUELLER, 
Notary Public. 
Commission Expires March 30, 1948. 


UNITED States Districr Court ror THE Distsict or NEw JERSEY 
Civil Action No. 3425 


Elizabeth 8. Halbach and Franklin H. Stafford, as Trustees under Agreement of 
Trust made by Ernest K. Halbach, dated December 6, 1940, Plaintiffs, v. James 
FE. Markham, as Alien Property Custodian, Defendant 


District OF COLUMBIA, 88: 

James BE. Markham, being duly sworn, deposes and says: 

(1) I am an attorney and counsellor at law engaged in private practice in 
Washington, D.C. I succeeded Mr. Leo T. Crowley as Alien Property Custodian 
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in March 1944 and held that position until October 1946. Prior thereto, I served 
as Deputy Alien Property Custodian under Mr. Crowley from March 1942 until 
I was appointed Custodian. 

(2) I have read the motion papers submitted in this action and particularly 
Mr. Halbach’s affidavit of January 20,1951. Moreover, I am well acquainted with 
the Halbach case, inasmuch as I was a member of the Executive Committee of 
the Office of Alien Property, which in June 1942 unanimously recommended the 
vesting of all the outstanding capital stock of General Dyestuff Corporation (here- 
inafter referred to asGCD). _ I followed the case carefully during my tenure as 
Deputy Custodian and as Custodian. In January 1945, iu my eapacity as Alien 
Property Custodian, I recommended and approved the settlement of the Halbach 
suit which the Department of Justice had negotiated with Halbach’s attorneys. 

(3) At no time did I commit, or observe or learn of the commission by Mr. 
Crowley, or by any other members of the staff of the Office of Alien Property, of 
any acts intended or having the effect of coercing or exercising duress upon Mr. 
Halbach to force him to accept a settlement of his suit for return of the stock 
vested from him. As far as I am aware, his decision to settle his action against 
the Government was a purely voluntary act. 

(4) I deny absolutely and unqualifiedly Halbach’s assertion that I stated to 
his counsel late in January 1945 that Halbach’s opposition to the Government 
qualified him for “a concentration camp.” Mr. Stoddard M. Stevens, of the law 
firm of Sullivan & Cromwell in New York City, is, to the best of my recollection, 
the only attorney for Halbach with whom I ever discussed the case, and I deny 
that I made any such remark to Mr. Stevens in January 1945 or at any other time. 
I never suggested or even hinted that anyone should be put in a concentration 
camp for bringing a suit against the Government. 

(5) After the Office of Alien Property was created in March 1942 Mr. Crowley 
established an Executive Committee to make recommendations in respect to mat- 
ters of policy to be adopted by the Office. I sat on this Committee with several 
other top-ranking assistants to Mr. Crowley. It was the duty of the Executive 
Committee to pass on all matters relating to the vesting and the divesting of 
property by the Custodian. After studying an investigative report on the owner- 
ship and activities of GDC, the Executive Committee voted unanimously in June 
1942 to vest all of the outstanding shares of the company, including the steck 
which was held by the Halbach trustees. The vesting was based on evidence 
gathered by the Treasury tending to show that GDC was under enemy domination 
and control, that Halbach was acting as a cloak for the enemy, and that the enemy 
had beneficial ownership of all of the capital stock of the corporation through a 
series of option agreements to which the stock had been subject. Pursuant to the 
recommendation of the Committee the Custodian issued Vesting Order No. 33 on 
June 30, 1942, vesting all of the GDC stock. Never during my tenure as Deputy 
Cnstodian and Custodian did I come to the conclusion that the vesting was not 
justified or that ways should be explored to return the stock to Halbach. 

(6) As the imposition and lifting of freezing controls was solely within the 
jurisdiction of the Treasury Department, neither Mr. Crowley nor I had anything 
to do with the decision of the Treasury Department to block the accounts of 
Halbach and of the Halbach trustees in July 1942. The views of the Office of 
Alien Property were not solicited by the Treasury Department prior to the 
freezing action. I have had many official contacts with the Treasury officers in 
charge of freezing controls and I have never had the slightest reason to question 
their honesty or their integrity. 

(7) On many occasions, members of my staff urged me to sever Halbach’s 
connection with GDC because they were convinced that he had been a cloak for 
the enemy. I had the highest respect for the ability, judgment, and the integrity 
of these men. I believe that their recommendations were the result of their 
honest convictions. 

(8) My own position with respect to Halbach’s relationship with GDC was 
that it would be an injustice to Halbach to discharge him before the courts had 
passed on the merits of his claim to the return of the vested stock. Moreover, 
did not want to be accused of penalizing Halbach simply because he saw fit 
to file suit against the Government. I believed at the time, and I still do, that 
my decision to permit Halbach to continue as a consultant with the company 
during the pendency of the action was the proper decision. I do not mean to say, 
however, that there was unanimity of opinion within the Government on the 
correctness of my decision. Sharp disagreement was expressed by members of 
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e Treasury and Justice Departments. I withstood this criticism and refused 

alter my position on Halbach because I wanted to give him the benefit of 
every doubt until he had the opportunity to prove his claim in court. 

9) The conduct of all litigation affecting the Office of Alien Property was the 
esponsibility of the Department of Justice. Assistant Attorney General Herbert 
Wechsler was in charge of this work in the Department of Justice at the time of 
the settlement. It was Mr. Wechsler who conducted the settlement negotiations 

th Halbach’s attorney, Stoddard N. Stevens, late in 1944 and early in 1945. 

vas not in charge of the settlement nor did I attend any of the meetings. 
However, I was informed of the step-by-step development of the negotiations by 
\Mr. Wechsler and by my General Counsel, John E. Roe, who was in close touch 

th Mr. Wechsler at all stages of the talks and who participated in most of the 
conferences with Mr. Stevens. As far as I am aware, there was absolutely no 
pressure put upon Halbach at any stage of the proceedings by me or my any 
embers of my staff or by any representatives of the Department of Justice. 
Nor was there the least sign of any coercion or duress by anyone connected 
th the Government to force Halbach to accept the settlement. When I was 
sked by the Department of Justice for my views on settlement at the option 
price of $118 a share, I recommended acceptance of Halbach’s offer because 
was Satisfied that settlement at that price represented a fair settlement both 
for Halbach and for the Government. The settlement price was based on he 
nount that Halbach would have received if the option on his stock had been 
exercised. It also approximated the valuation Halbach had placed on his stock 

r gift tax purposes in December 1940. 

(10) With respect to the newspaper articles appearing in PM in January 1945, 

hich Halbach cites as evidence of an organized pressure campaign against 
him, I can say that no responsible official of the Office of Alien Property had 
any part init. It certainly was not “inspired” by the Government, as Halbach 

harges. I recall that we conducted an investigation at the time the articles 
appeared and discovered that the memoranda from the files of the Office of Alien 
Property Custodian, which were cited in the articles, had in all probability been 
“leaked” to the press in a wholly unauthorized manner. 

(11) In my opinion, Halbach was fairly treated in all respects by the Office 
of Alien Property. While he was forced to resign as President of GDC after the 
vesting in June 1942, nevertheless, he was permitted to continue with the com- 
pany as a consultant at a substantial salary. I did not see fit, for the reasons 
explained above, to follow the recommendation of members of my staff and of 
others in the Government to sever Halbach’s connection with GDC during the 
endency of his suit. Nevertheless, I realized that there was evidence of Hal- 
hach’s long and intimate association with the enemy and of the enemy’s beneficial 
ownership of his stock. His right to resort to the courts for a trial on the merits 
of his claim to the vested stock was never questioned. And, so far as I know, 
Halbach’s decision to waive this right and to settle his suit was an act of his own 
free will. 

JAMES E. MARKHAM. 

Sworn to before me this 24th day of April 1951. 

[SEAL] FREDERICK S. HItr, 

Notary Public, D. C 

My Commission Expires May 31, 1954. 


{Serial A 12329] 
District or CoLUMRBIA 


To all whom these presents shall come, greeting: 


I certify that Frederick 8. Hill, whose name is subscribed to the accompanying 
instrument, was at the time of signing the same a Notary Public in and for the 
District of Columbia, and duly commissioned and authorized by the laws of 
said District of Columbia to take the acknowledgment and proof of deeds or 
conveyance of lands, tenements, or hereditaments, and other instruments in 
writing to be recorded in said District, and to administer oaths; and that I am 
well acquainted with the handwriting of said Notary Public and verily believe 
that the signature and impression of seal thereon are genuine, after comparison 
with signature and impression of seal on file in this office. 
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In witness whereof, the Secretary of the Board of Commissioners of the Dis 
trict of Columbia, has hereunto caused the Seal of the District of Columbia 
to be affixed at the City of Washington, D, C., this 26th day of April 1951. 

[D. C. BEAL] 

ANN GHORNETT, 
Secretary, Board of Commissioners 
By J. W. West, 
issistant Secretary, Board of Commissioners. 


Unrrep Stares District Court FoR THE Disrricr or New JERSEY 
Civil Action No, 3425 


Blizabeth S. Halbach and Franklin H. Stafford, as Trustees under Agreement 
of Trust made by Ernest K. Halbach, dated December 6, 1940, Plaintiffs, y 
James E. Markham, as Alien Property Custodian, Defendant 


STATE OF New YorK, 
County of New York, 88; 

Herbert Wechsler, being duly sworn, deposes and says: 

First: | am a member of the bar of New York. I practise law in New York 
City, and I am a professor of law at Columbia University. From June 23, 1944 
until May 15, 1946, I was an Assistant Attorney General of the United States 
in charge of the War Division of the Department of Justice. At that time the 
Office of Alien Property Custodian was a separate agency under the direction 
of Mr. James E. Markham, Alien Property Custodian, but the War Division of 
the Department of Justice had the responsibility for representing the Alien 
Property Custodian in litigation to which he was a party. 

Before preparing this affidavit, I refreshed my recollection as to the facts 
set forth herein by studying memoranda of meetings which I wrote immediately 
after each meeting, as is my custom in matters of such importance. 

In November 1944, during my tenure of office, there was pending in the United 
States District Court for the District of New Jersey an action instituted by 
Elizabeth 8S. Halbach and Franklin H. Stafford, as trustees under a deed of 
trust of Ernest K. Halbach, against the Alien Property Custodian. The action 
was brought under Section 9 (a) of the Trading with the Enemy Act and 
sought the return of 4725 shares of stock in General Dyestuff Corporation 
which had been vested under the Trading with the Enemy Act some years 
before. This action was approaching trial and it became my duty, in virtue 
of my office, to supervise its defense. I had had nothing to do with the vesting 
of the stock nor had I had any contact of importance with the litigation prior 
to this time. 

I personally conducted all the negotiations for settlement of the Halbach case 
which culminated in the agreements of release, which were dated January 27, 
1945, and were filed with the court on February 2, 1945. All these negotiations 
were with Mr. Stoddard M. Stevens, Jr., of the firm of Sullivan & Cromwell, 
attorneys for the plaintiffs, except for one meeting with Mr. Halbach in the 
presence of Mr. Stevens, as will appear. While Mr. Stevens adverted on various 
occasions to the unhappines that Mr. Halbach and his family felt about the 
fact that their stock had been vested and that the Government viewed his Ger- 
man connections with suspicion, at no point in the entire series of negotiaticns 
was the slightest intimation made that Mr. Halbach or his attorney was under 
any form of duress in initiating the settlement discussions, in continuing them, 
or in the final decision te terminate the litigation upon the agreed terms. 

Second : When I began my work on the Halbach case in preparation for trial, 
I was told by the Alien Property Custodian or his counsel, Mr. John Ernest [oe, 
that from time to time the Office of the Alien Property Custodian had been 
asked by intermediaries acting on behalf of Mr. Halbach whether the Custodian 
would be receptive to offers of settlement. I thereupon told Mr. Markham that 
if the claimants were disposed to make any offers of settlement, I should like 
to know of them before extensive preparations for trial were undertaken by the 
Department of Justice. 

Shortly thereafter and specifically in the latter part of November 1944, I 
received a telephone call from Mr. Stevens asking for an interview. An appoint 
ment was arranged on the afternoon of November 29, 1944, when Mr. Stevens 
appeared at my office in the Department of Justice. Mr. Roe was present. 
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The conference began with a statement by Mr. Stevens that Mr. Victor Emanuel, 
who was then a director of General Dyestuff Corporation, had suggested to Mr. 
Halbach that his counsel communicate with the Department of Justice with 
respect to a possible settlement of the case. I recall that Mr. Stevens said that 
in any litigation the possibility of settlement was necessarily to be envisaged 
and in that his view and in the view of his clients, Mr. Halbach’s place in General 
Dyestuff or any reorganized or successor company that the Alien Property Cus- 
odian might contemplate was the more important objective than the mere settle- 
ment of the pending case. I replied to Mr. Stevens that from the point of view 
of the Department of Justice, it was necessary to separate any possible settlement 
of the case from the problems involved in the future management of the busi- 
ness, Since the Department of Justice was responsible only for the litigation and 
ill management questions were the responsibility of the Alien Property Cus- 
todian. I understood as well and so stated that it was the view of Mr. Markham, 
the Alien Property Custodian, that these two questions should be carefully 
separated in any settlement negotiations. 

I further advised Mr. Stevens that in my view and in the view of the Depart- 
ment of Justice, there was an excellent possibility that if the litigation should 
go to trial and judgment, the plaintiffs would recover nothing. I acknowledged 
that I saw a possibility that the plaintiffs might establish an unvestible interest 
n the stock to the extent of $100 a share, the price at which the stock could be 
purchased by Generali Dyestuff Corporation pursuant to an option to which the 
tock was subject. 

I pointed to the fact that Mr. Halbach appeared to have paid $210,000 for the 
acquisition of the shares, and I added that this figure suggested itself to me as 
a fair basis of settlement, being almost midway between nothing and recovery 
on the basis of $100 a share, which latter figure I regarded as the optimum 
possibility of recovery for the plaintiffs. Mr. Stevens replied that he disagreed 
with my analysis of the case and that in his view the plaintiffs would either 
recover nothing or would recover the stock. I remember commenting that that 
position seemed impossible to me, since I believed that the Custodian could bring 
ibout a situation in which he could exercise the options on the basis of the $100 
figure. I also called attention to the fact that when Mr, Halbach had trans- 
ferred the shares of stock to the plaintiff trustees, the stock had been valued 
at $100 a share for gift tax purposes. I urged therefore that Mr. Halbach 
himself had recognized the validity of the Department’s position that his maxi- 
mum economic interest in the stock, if any, did not exceed $100 a share. Mr. 
Stevens then pointed to the fact that there was a controversy between the 'Treas- 
ury and the Halbach trustees as to the appropriations of this valuation. I replied 
that I felt certain that a settlement of the alien property case upon this basis 
would necessarily be dispositive of any such controversy, since it would establish 
that the correct valuation of the shares was at the most $100. 

This conference ended with Mr. Stevens expressing his disappointment and 
the disappointment of his clients that the future position of Mr. Halbach in the 
ompany could not be considered simultaneously with the problems involved in 
any possible settlement of the claim for the return of the shares. I replied that 
I was obliged to insist upon this separation because of the division of responsi- 
bility, and Mr. Roe stated the Custodian’s view that this separation was essential 
at this stage. In conclusion, Mr. Stevens agreed to advise me whether the figure 
that I had suggested would be acceptable to his clients. 

Third: Some time before December 15, 1944, I received a telephone call from 
Mr. Stevens asking if we could resume our discussion of possible settlement 
of the Halbach case. An appointment was arranged in New York City at India 
House on December 14. 

This conference began with Mr. Stevens stating that he had discussed the 
matter at length with Mr. Halbach and that while Mr. Halbach was disappointed 
that the discussion could not include the question of his future connection with 
the enterprise or any new company that the Custodian might project, he was 
satisfied that this issue had not been prejudged by the Custodian and that it 
could be disassociated from the issues involved in the litigation. 

With respect to the terms of a possible settlement, Mr. Stevens advised me 
that the figure of $100 a share which I had suggested was unacceptable to Mr. 
Halbach. Mr. Stevens made a counterproposal that Mr. Halbach would agree 
to a proposed reorganization of the company by the Alien Property Custodian 
if he were to receive an equal stock interest in the new company, subject to what 
he ealled a “sterilization” agreement. Such an agreement would provide that 
the new shares would for a period of ten years be voted by three trustees to be 





438 AMENDMENTS TO THE TRADING WITH THE ENEMY ACT 


designated by the Government and that the shares could be sold only to a pur 
chaser acceptable to the trustees. This proposal was offered as a means of 
assuring the Government continued control while according the Halbach trustees 
a full economic interest. 

I replied that I would unhesitatingly recommend against any settlement con- 
ceived in these terms. Mr. Stevens then said that if the problem must be viewed 
solely in terms of a possible recovery of money by Mr. Halbach, he proposed that 
any calculations should take account of the increase in the surplus of the cor 
poration from 1939, when Mr. Halbach acquired the shares, to the present. He 
suggested that accepting for purposes of argument the theory that the corporation 
was German prior to Halbach’s acquisition of stock, it became American upon that 
acquisition, with the result that the Government ought not to seek to hold more 
than the antecedent German interests in the corporate assets as a whole. I re- 
plied that any such proposal would necessarily be unacceptable to the Govern- 
ment because it took no account of the option on the Halbach stock which in my 
opinion put a ceiling, in the amount of the option price, on any possible Halbach 
interest : and that Mr. Stevens’ proposal in substance offered to the United States 
a less favorable resolution of the matter than the options had been designed to 
secure in favor of the German interests involved. I recall that a long discussion 
ensued as to the legal theories involved in my view that the option represented 
an interest that the Alien Property Custodian had vested and also a limitation 
on any possible interest that Mr. Halbach had acquired in the company by the 
purchase of his shares. 

There also was a discussion of the problem of time presented by the fact that 
a trial date for the Halbach case would be fixed shortly thereafter, as well as a 
trial date for other cases pending in New York. I advised Mr. Stevens that the 
Government would attempt to press the Halbach case to trial first. Mr. Stevens 
indicated that his effort would be to bring the other cases involving claims for 
the return of General Dyestuff Corporation shares to trial before the Halbach 
ease, It proved to be impossible to reach an agreement on the question of the 
order in which the cases should be tried, in the event that they were not 
settled. 

As we parted, I told Mr. Stevens that any settlement proposal on Mr. Halbach’s 
part that exceeded the option price would not receive serious consideration by the 
Government and that I thought the only real question for Mr. Halbach was 
whether he wished to settle the litigation upon those terms. Mr. Stevens agreed 
to give the matter further attention and to be in touch with me again. 

Fourth: In early January 1945, Mr. Stevens called me on the telephone and said 
that since the ultimate decision cn any settlement proposal would rest with Mr 
Halbach, he wished Mr. Halbach to have an opportunity to present his proposal 
himself. Accordingly, a conference was arranged on January 4 at which Mr 
Stevens was invited to appear with Mr. Halbach. Also present were Mr. Roe, 
counsel to the Alien Property Custodian, and Mr. C. Edward Rhetts, First Assist- 
ant in the War Division of the Department of Justice. This is the only occasion 
on which I ever saw Mr. Halbach or had any conversation with him. 

Mr. Halbach described at length and vigorously justified his connection with 
General Dyestuff Corporation. I recall that he described his connection with 
the company as having been inspired by Colonel Woods’ statement at the end 
of the First World War, that it was a matter of highest importance that facili- 
ties for the manufacture of dyes and chemicals be established in the United States 
so that we would not be dependent upon their importation from Germany. Mr. 
Halbach assured me that this was the objective towards which he had been 
working in attempting to build up the General Dyestuff Corporation. I answered 
that I was aware of Mr. Halbach’s view as to the nature and importance of his 
efforts but that the narrow question before the department of Justice was whether 
the pending lawsuit should be settled or tried and that I understood he had a 
concrete proposal to make. 

Mr. Halbach thereupon produced a piece of paper on which he had written a 
series of figures for each of the years from 1939 to 1944, inclusive, which he 
claimed, represented the earned surplus of the corporation during those years 
He urged that the stockholders were entitled to some participation in this sub 
stantial surplus, in addition to any recognition of their shares in terms of $100 
I asked Mr. Halbach what his precise proposal was, and he replied that while he 
had not set an exact figure in his mind, he thought that in view of the total 
situation the stockholders should receive at least $200 a share. I answered 
that the difficulty with his proposal from the point of view of the Department 
of Justice, and quite apart from the disputed question whether he was entitled 
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to the return of any interest in the stock, was that the outstanding options put 
in upper limit on any possible economic interest in the amount of $100 a share. 
With respect to the surplus after vesting, I called his attention to the fact that 
had the option been exercised on the date of vesting, he could surely have had 
10 claim to the surplus earned thereafter, and it seemed to me that he had no 
arger claim because the Government had for reasons of its own permitted him 
to remain in the corporation at a substantial annual salary. 

Mr. Halbach then stated that if this difficulty existed in recognizing any 
nterest in the surplus after vesting, he would propose instead that the stock- 
holders be accorded an interested in the surplus for the years between 1939 
ind the date of vesting. I asked Mr. Halbach what the dollar figure per share 
would be upon this basis and he replied approximately $169 a share. I then 
asked Mr. Stevens what the legal theory of such a settlement would be and he 
eplied that it would constitute a recognition that the stockholders were in 
indisputed control prior to vesting, but he added that this was the first ime 
that a possibility of settlement in these terms had been indicated to him by 
Mr. Halbach, who in his discussion with Mr. Stevens had previously stated a 
figure in excess of $200 a share. I replied that in discussing the possible settle- 
ment of a case I thought attorneys for the Government were in a different 
position than attorneys for private litigants; that the Government has no 
interest in the retention of property which rightly belongs to a citizen nor can 
t resolve a difference with respect to money merely in bargaining terms. I 
stated that the fundamental difficulty with Mr. Halbach’s proposal in my view 
was that it put upon the stock a higher value than that accorded to it under the 
option which the stockholders voluntarily executed among themselves. Mr. 
Stevens then asked whether it would not be possible to consider Mr. Halbach’s 
proposal nonetheless, since it had been formally presented in good faith, and I 
replied that persons dealing with the Government were entitled to have their 
proposals considered and that I would therefore be happy to take the matter 
under advisement. 

Mr. Halbach then asked whether it would be possible to discuss, in connection 
with the settlement of his case, a pending antitrust suit in which he was a 
defendant. I replied that I had no authority with respect to antitrust prosecu- 
tions and that even if I did, I would regard it as grossly improper to discuss a 
pending criminal case in connection with the settlement of a civil proceeding 
nvolving an entirely different matter. I said that while I knew of the pendency 
of the antitrust proceeding, it was a matter entirely divorced from my own 
responsibility and had absolutely no connection with the Alien Property Cus- 
todian matter under consideration. Mr. Stevens, I recall, supported me in this 
and expressed his own belief that the antitrust suit must be viewed as an entirely 
unrelated question. The conference ended with my statement that [ would 
communicate with Mr. Stevens after consideration of Mr. Halbach’s proposal, 
and he agreed to let me know if he had any further news. 

During this conference, which lasted for a substantial period of time, [ had 
the opportunity to observe Mr. Halbach and to hear his proposais and arguments. 
His presentation was at all times coherent, rational, and forceful. At no time 
did he claim that he had initiated or participated in these negotiations as a 
result of duress or that the negotiations themselves consisted of anything but 
an arm’s-length exchange of proposals and counterproposals designed to deter- 
mine whether a common ground of agreement could be reached. At no time 
did I threaten Mr. Halbach or was he threatened in any way to my knowledge 
by any officer or employee of the Government. His position seemed to me to be 
that of a careful businessman choosing between the alternatives of possible 
defeat in litigation after a protracted and unpleasant trial or a substantial set- 
tlement, and bargaining for the most favorable terms of settlement that he 
possibly could obtain. 

After the conference ended, I asked Mr. Stevens to remain alone and told him 
that I wished him to know that I very much regretted the publicity then cur- 
rently being given to the Halbach matter in the newspaper PM and further that 
I wished to assure him that the Department of Justice had released no informa- 
tion to that or any other newspaper about Halbach. I further told Mr. Stevens 
that T would have regarded it as improper to give any information to the press 
about pending negotiations of this kind. Mr. Stevens replied that Halbach had 
of course been disturbed by the publication, as would have been expected in the 
circumstances, and that he was pleased to have my statement that the Depart- 
ment of Justice had had no part in promoting the publicity involved. 
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Fifth: The following day, January 5, Mr. Stevens telephoned to ask whether 
the Department was prepared to state any view with respect to Mr. Halbach’s 
proposal of settlement at $169 a share. I invited him to come to my office, which 
he did. I then told him that I had taken up with the Bureau of Internal Revenue 
the question whether a settlement at $169 a share would involve for Mr. Halbach 
a tax of the additional $69 as a capital gain or as ordinary income. I pointed out 
to him that if the higher figure would involve a tax at ordinary tax rates, the 
actual monetary difference to the Halbach trustees, between settlement at the 
option price and at $169 per share, would be very small. 

I presented these figures to Mr. Stevens at length. He expressed the view 
that the additional $69 would be taxable only as a capital gain and that the 
difference to the Halbach trustees would be substantial. I told him that I would 
advise him of the position that the Bureau of Internal Revenue would take in 
this matter as soon as I learned of it myself and that in any event I would shortly 
communicate the Department’s position with respect to a settlement on the basis 
of $169 a share. 

The following day I presented to Attorney General Biddle Mr. Halbach’s pro- 
posal of settlement on the basis of $169 a share with my recommendation that 
the proposal be rejected. The Attorney General concurred in this view and 
agreed with me that the only possible basis of settlement was at the option 
price which, with interest for the intervening years, amounted to $118 a share. 
Thereafter, I advised the Alien Property Custodian and his counsel of the position 
taken by the Attorney General, to which they offered no objection. 

On January 15, 1945, following a telephone call to Mr. Stevens in which I ad- 
vised him that the Department rejected Mr. Halbachs’ proposal of settlement 
on the basis of $169 a share, Mr. Stevens and Mr. John Dooling, of Mr. Stevens’ 
firm, conferred with me and my associates at the Department of Justice. Mr. 
Stevens then proposed that a settlement be effected on the basis of the option 
price and submitted a proposed memorandum of terms of settlement which he 
had prepared. He asked whether any aspects of the matter needed to be further 
discussed. I stated that I had requested the views of the Bureau of Internal 
Revenue as to the disposition that they would deem appropriate of the pending 
gift tax controversy in the event that the case was settled by payment of $118 a 
share. I advised Mr. Stevens that my informal information indicated that In- 
ternal Revenue would regard that figure as an appropriate basis for determin- 
ing the gift tax liability. I might add that upon settlement of the alien prop- 
erty case, Internal Revenue agreed to accept a gift tax deficiency payment by 
Halbach based upon a $100 per share valuation on the 4725 shares of General Dye 
held until vesting by the Halbach trustees. 

Mr. Stevens and Mr. Dooling then said that the matter now troubling them 
most was the income tax consequences of a cash settlement since their tax de- 
partment had advised that there was danger that Section 24 of the Trading with 
the Enemy Act would require the entire amount received by the Halbach trustees 
to be treated as normal income rather than_as capital gain. I replied that I 
doubted that the tax consequences would be affected by Section 24, but it was 
agreed that some procedure would be necessary to obtain a contemporaneous rul- 
ing by the Bureau of Internal Revenue before the settlement was formally con- 
summated. I directed Mr. Albert Arent of my staff to arrange with Mr. Dooling 
to be in touch with the Bureau of Internal Revenue and ascertain a mechanism 
for obtaining such a Simultaneous ruling. Mr. Stevens made clear that reason- 
able assurance that at least $100 per share of the projected recovery would be 
v.ewed as a capital transaction rather than as income to the Halbach trustees 
would be necessary to sustain the settlement from his clients’ point of view. 

The conference proceeded to a close discussion of the terms of settlement em- 
bodied in the memorandum submitted by Mr. Stevens. Informal agreement was 
reached subject to the solution of the tax problem and the approval of the Attor- 
ney General himself. 

At this conference there was also reference to the question whether the 
Treasury Department would unblock the funds of the Halbach trustees in the 
event that a settlement were consummated along these lines. I stated that I 
was unable to speak for the Treasury and that the issue could not be included in 
terms of settlement. I did, however, agree to apprise the Treasury of the pros- 
pective settlement and to ask the Treasury to determine the view that they would 
take with respect to unblocking these funds. Subsequently, I advised the Gen- 
eral Counsel of the Treasury of the prospective settlement and asked to be ad- 
vised of the Treasury’s view in the matter of blocking the funds that would be 
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aid. The Treasury took this question under consideration and subsequently 
iotified me that their policy would be to block the funds. I in turn telephoned 
Mr. Stevens to communicate this information to him. In that telephone conver- 
cation Mr. Stevens said that he could see no basis upon which the Treasury could 

istify blocking the funds, that he regarded it as nasty politics, but that he 
would take the problem up with his client. 

On January 27, Mr. Stevens telephoned to say that the Halbach trustees had 
dvised him that they regarded blocking as a temporary restraint which would 
ot in any case interfere with their contemplated investment of the funds and 
hat they would abide by their offer of settlement, notwithstanding the Treas- 
iry’s position. Since the tax problem had been settled in the interim by the 
igreement of Internal Revenue to treat the settlement as capital gain to the 
Halbach trustees, Mr. Stevens added that no obstacles to an agreement now 
emained. I replied that I would promptly submit the proposed settlement to 
he Attorney General, with my recommendation that it be approved. On Janu- 
iry 29, I informally recommended settlement to the Attorney General, who 
ipproved the recommendation. The Attorney General then advised the Alien 
Vroperty Custodian that he considered that there was legal authority to effect 
he settlement through the use of funds available to the Custodian. On Feb- 
wry 2, 1945, the stipulation of dismissal of the action with prejudice was 
igned by counsel for both parties. 

Sixth: After the consummation of the settlement and some time before Feb- 
ruary 7, 1945, Attorney General Biddle told me that the Board of Directors of 
General Dyestuff Corporation would meet in New York to consider the resig- 
nation of Mr. Halbach from the position he held in the corporation. The At- 
orney General further said that he had consulted with the Alien Property Cus- 
todian and that they had agreed that I should attend the meeting to present to 
the directors the reasons why the Attorney General conceived that Mr. Hal- 
ich’s resignation should be accepted. I did attend the meeting and was in- 

ited to make a statement on this subject. As I recall, I advised the directors 
f the terms of the settlement that had been negotiated. I also undertook to 

t before them, in general terms, the analysis and findings of the economic 
ntelligence agencies of the Government as to the plan adopted by the Germans 
ollowing the First World War for the economic penetration of the United 
States and Latin America, a plan carefully formulated to circumvent, if pos- 

ible, the operation of the United States Trading with the Enemy Act as it had 
been enforced by the Government during the First World War. The essence 
f this plan was to avoid the type of direct German economic interest which 
had led to successful seizure and vesting in the First World War, in favor of 
more subtle relationships with friendly American interests of the type illus- 
trated by the option agreements to which the General Dyestuff stock had been 
subjected when American citizens had been permitted to purchase the shares. 
Without expressing any opinion about Mr. Halbach personally, I stated that 
Mr. Halbach’s connection with General Dyestuff typified the type of German- 
(American economic relationship that The Attorney General deemed it impor- 
tant to have terminated; that, in Mr. Biddle’s view, a vested corporation en- 
gaged in American war production ought not to permit itself to be dependent 
1 any way for management or operation on anyone who, whatever his motives, 
had played a part in the development of the German economic penetration plan. 
On the conclusion of my statement, I withdrew and had no further connection 
it any time with Mr. Halbach or any of his activities. 

Sevent.: At no time during my tenure of office in the Department of Justice 
or since, prior to the time I was informed of the pending motion, did I ever 
hear the suggestion or charge that Mr. Halbach had been coerced into the settle- 
ment of his claim that I negotiated with Mr. Stevens. On the contrary, at the 
time of the negotiation the pressures in Washington were against a settlement 
of the Halbach case on any terms by the Government, and I considered that I 
ran substantial risk of adverse criticism in recommending payment to the Hal- 
bach trustees of the sibstantial sum the settlement involved. 

HERBERT WECHSLER. 

Sworn to before me this 21st day of June 1951. 


[SEAL] CAROLYN CHILWORTH, 
Term expires March 30, 1953. 


Now we will proceed to Senator Lucas. Will you identify yourself 
for the record. 
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STATEMENT OF SCOTT W. LUCAS, ATTORNEY, WASHINGTON, D. C. 


Mr. Lucas. Mr. Chairman. 

Senator Dirksen. As I understand you are interested in S. 155, 
which was introduced by Senator Langer and referred to this com- 
mittee. 

Mr. Lucas. My name is Scott W. Lucas. I am ar attorney at law, 
practicing at 1025 Connecticut Avenue, W ashington, D. C. 

Mr. Chairman, I am somewhat reluctant to take the time—— 

Senator Dirksen. Colonel Townsend, did you get a copy of the 
statement ? 

Mr. Townsenp. I have it now. 

Senator Dirksen. Senator Lucas, preceding your statement I think 
it will be well to insert a copy of the bill so that the text will be right 
there in connection with your remarks. 

(S. 155 follows:) 


[S. 155, 838d Cong., 1st sess.] 


A BILL To amend section 32 of the Trading With the Enemy Act of 1917, as amended, so 
is to permit the return under such section of property which an alien acquired, by gift 
devise, bequest, or inheritance, from an American citizen 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 32 (a) (2) (D) of the Trading 
With the Enemy Act of 1917, as amended, is amended by inserting before the 
semicolon at the end thereof a colon, and the following: “Provided, That no citizen 
or national of Germany or Austria shall be considered ineligible for a return of 
any such property or interest or proceeds by reason of this subdivision or sub 
division (C) if such property or interest or proceeds was acquired by such 
citizen or national of Germany or Austria from an American citizen or a mother 
who at the time of her marriage was an American citizen, by gift, devise, bequest, 
or inheritance, and such citizen or national of Germany or Austria shows by 
relis ible, prob: tive, and substantial evidence that he has never been a member oi 
the Nazi party”. 

Sec. 2. Notwithstanding the provisions of section 35 of the Trading With the 
Enemy Act of 1917, as amended, a claim for a return based upon the amend 
ment made by the first section of this Act may be filed at any time within three 
years after the date of enactment of this Act: Provided, That no part of amount 
returned under the provisions of this Act in excess of 10 per centum shall be 
paid or delivered to or received by an agent or attorney on account of services 
rendered in connection with any claims for return under this Act and the same 
shall be unlawful, any contract to the contrary notwithstanding. Any person 
violating the provisions of this Act shall be deemed guilty of a misdemeanor 
and upon conviction thereof shall be fined in any sum not exceeding $1,000. 

Sec. 3. Notwithstanding any other provision of law, the unpaid claims or un- 
paid balances of claims of American citizens against Germany and Austria shall 
be paid respectively and forthwith out of undisbursed German and Austrian 
enemy alien funds vested in the United States under the provisions of the Trading 
With the Enemy Act of 1917, as amended. 


Senator Dirksen. The report of the a oartnant of Justice will 
also be submitted, if there is no objection, on 8.155. Is that agreeable, 
Colonel ? 

Mr. Townsenp. Yes, sir. 

(The report referred to follows:) 


JULY 17, 1953. 
Hon. WILLIAM LANGER, 


Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 
Dear SENATOR: This is in response to your request for the views of the Depart- 
ment of Justice with respect to the bill (S. 155) to amend section 32 of the 
Trading With the Enemy Act of 1917, as amended, etc. 
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This bill would amend section 32 of the Trading With the Enemy Act, as 
ended (50 U. 8. C. App. § 32) to broaden the provisions authorizing the admin- 
trative return of property vested under that act. Section 1 of the bill would 
uthorize the return of certain vested property to any former owner who is 
itizen or national of Germany or Austria, upon a showing by such former 
wner by reliable, probative, and substantial evidence that he was never @ 
ember of the Nazi Party. The property returnable to such former owner is 
t portion of his former property which he originally acquired by gift, devise, 
quest, or inheritance from an American citizen, or from a mother who at 
time of her marriage was an American citizen. 

Section 2 of the bill provides that claims for return of property under its 
rovisions May be filed at any time within 8 years from the date of its enactment 

1 that attorneys and agents for claimants shall be limited to fees of not 
nore than 10 percent of any amount returned. Section 3, which has no apparent 
elationship to the first two sections, provides that “the unpaid claims or unpaid 
alances of American citizens against Germany and Austria shall be paid respec 

vely and forthwith out of undisbursed German and Austrian enemy alien funds 
ested in the United States under the provisions of the Trading With the Enemy 
sot” 

At the outset, it should be noted that enactment of the provisions of section 

of this bill is not necessary to permit return to Austrian citizens or nationals, 
since such nationality is not now in itself a bar to return. Austria was not an 
enemy country, and its citizens are regarded as eligible for return on the same 

isis as the citizens of France, Belgium, The Netherlands, Norway, and other 
cupied countries. Like citizens of those other countries, Austrian nationals 
re eligible for return of all of the vested property formerly owned by them 

d not merely the portion returnable under this bill, provided only that they 
id not voluntarily acquire German citizenship, voluntarily reside within the 
ctual territory of Germany, or voluntarily aid the enemy cause. To the extent 
hat the bill would eliminate these voluntary acts as a bar to return with respect 
» vested Austrian property, it may be observed that it would constitute dis- 

inaion against those nationals of other occupied countries refused return 

n the basis of such voluntary acts. 

The enactment of section 1 would result in a substantia! reversal of United 
tates policy respecting German enemy property vested during World War LI. 
ection 1 proposes to draw a distinction between assets derived from gifts and 
lecedents’ estates of American origin and assets of other types and sources. 
he facet that vested property was originally derived from a source in the United 
states does not make it any the less property formerly owned by enemies or any 

e less available for carrying out the obligations of this Government with 
espect to the disposition of enemy property. 

The United States has subscribed through international agreement to the 
policy of utilizing the external assets of Germany and German nationals as 

he major part of the reparations share it will claim against Germany. In the 
Paris Reparation Agreement of 1946, the United States agreed with 17 other 

itions that German assets.found within the jurisdiction of each signatory 
ountry should be charged by that country against its legitimate reparations 
hare from Germany, whether or not seized. The United States also agreed with 
the other signatory nations to “hold and dispose of German enemy assets within 

s jurisdiction in manners designed to preclude their return to German owner- 
hip or control.” Moreover, this policy has been given recognition in the Con- 
ention on Relations With the Federal Republic of Germany, ratified by the 
enate on July 1, 1952, to which the United States, the United Kingdom and 
France are signatory, subject of course to any arrangements to be negotiated 
1 any final treaty with Germany after unification. 

This policy of withholding German property for reparations was approved by 
the Congress by the enactment of section 39 of the Trading With the Bnemy 
(ct. That section expressly prohibits the return of, or payment of compensation 
for, any property or interest vested as the property of Germany or Japan or 
itionals of these countries. The basis of this general policy was stated in the 
report of the House Committee on Interstate and Foreign Commerce in recom- 
ending enactment of the bill which became the War Claims Act of 1948. 

“For several years before World War II while Germany and Japan were pre- 
paring to make war upon the United States, property owned in the United States 
by the citizens of both of these countries was subject to rigid control of their 
respective governments. While the fiction of private ownership was retained, 
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actually property of German and Japanese nationals in the United States was 
widely used to accomplish the national objectives of those countries. 

“The position of Germany and Japan (with respect to war claims against 
these countries) is somewhat analogous to that of a bankrupt against whom 
claims are apt to be filed in an amount greatly in excess of the bankrupt’s assets, 
The legitimate claims of the United States alone, on account of the expense 
incurred in fighting World War LI, will most likely exceed many times the assets 
available for payment even over « considerable period of years. Under these 
circumstances it is therefore not only expedient but just and fair for the United 
States to marshal all Japanese and German assets which are available in this 
country” (H. Rept. 976, SUth Cong., 1st sess., pp. 2-3). 

By the enactment of the War Claims Act of 1948 the Congress declared that 
the proceeds of vested German and Japanese assets should be utilized for the 
payment of war claims of United States nationals. The payments authorized 
under that act, as originally enacted, included priority claims for compensa- 
tion to American civilians for damages suffered during internment, and to 
American servicemen for the failure of the enemy captors to provide adequate 
subsistence as required by the Geneva Convention. By Public Law 303, 82d 
Congress, April 9, 1952, the statute was extended to permit additional payment 
to military personnel by reason of other inhumane treatment by the enemy cap- 
tors including compulsory labor without compensation; and certain payments 
to American affiliated religious organizations suffering destruction to churches, 
schools, and similar property in the Philippines. As was adduced in testimony 
on the legislation enacted as Public Law 303, the additional payments author- 
ized by that law committed for expenditure substantially all of the proceeds 
which the Office of Alien Property anticipates will be available from German 
and Japanese property vested in World War II. 

The value of the assets which would ultimately be returned under S. 155 
cannot be accurately estimated. It would include at least $77,500,000, which is 
the measure of the vested interests of German enemies in American estates and 
trusts. In addition, there was vested an undetermined amount of German enemy 
assets originally derived from gifts, inheritances, and wills, but not so identi- 
fied in the files of the Office of Alien Property. The returns authorized by this 
bill would reduce the amount ultimately transferable to the war claims fund 
substantially below the amount required to satisfy the claims presently author- 
ized to be paid from that fund. 

The consequences of the 3-year period of limitations prescribed by section 2 
of the bill would be undesirable. The fact that the files of the Office of Alien 
Property in many cases do not show the source from which a former owner of 
vested property acquired it, and the fact that S. 155 affects property received by 
gift, inheritance, or testament at any time prior to vesting would make it im- 
possible to determine in advance of the 3-year limitations period the amount 
of vested German property that would not be subject to claim under section 1 
of the bill. Consequently, it would be impossible for 3 years to close out vested 
property accounts to cover advances that have been made to the war claims fund 
or any additional advances that may be authorized. 

Finally, it must be noted that enactment of this measure would very greatly 
increase the claims program of the Office of Alien Property. Since more than 
5,000 German interests in estates and trusts have been vested, and there would 
be additional claims to property not now identifiable as subject to the bill, 
it may be anticipated that the claims of eligibles under this bill would be at 
least as great as the present title claims program of that Office. This, of course, 
would require additional personnel to process the new claims, and would sub- 
stantially delay the liquidation of the Office of Alien Property. 

The claims referred to in section 3 of the bill, while not exactly identified, 
presumably include those claims of American citizens against Germany and 
Austria which were allowed by the Mixed Claims Commissions after Werld War 
I, as well as other claims of American creditors of those countries. It should be 
noted that general provision has been made for refunding the claims against 
Germany pursuant to debt settlement agreements between this Government and 
the Federal Republic of Germany, signed at London on February 27, 1953, and 
ratified by the Senate on July 13, 1953. 

Whatever the intention of the language in section 3, it would create a new and 
substantial category of claimants eligible for the disbursement of funds derived 
from the vesting of German enemy assets. Inasmuch as the total sums payable 
to persons now eligible under the War Claims Act of 1948 have largely preempted 
the funds available from this source, section 3 would undoubtedly require an 
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appropriation by Congress to provide additional funds and further statutory au- 
thorization of administrative machinery to handle these additional claims. 

For the foregoing reasons, the Department of Justice is unable to recommend 
the enactment of the bill (S. 155) to amend section 32 of the Trading With the 
Enemy Act of 1917, as amended, ete. 

The Bureau of the Budget has advised that there is no objection to the submis- 
sion of this report. 

Sincerely, 
WILLIAM P. ROGERS, 
Deputy Attorney General. 

Mr. Lucas. Mr. Chairman, I am somewhat reluctant to take the 
time of this committee as I am fully cognizant of the many hours that 
you have spent since the beginning of this session of Congress on the 
investigation of various phases of the Alien Property Custodian’s 
Otlice. However, Senate bill 155, to me, is of extreme importance, 
and having given considerable study to the bill, and with the full 
realization that it is highly meritorious, I thought perhaps that I 
might make a slight contribution by testifying before this committee 
with the hope that Members of the Senate and Members of the House 
of Representatives might find time to read what I am about to say now. 

In time of war or national emergency, it is necessary to seize enemy 
property. It is necessary in such circumstances to take it, take it 
quickly, and take it in such a way as to immobilize its usefulness to 
the enemy. 

There is no question that the very nature of such an undertaking 
means that the seizing is done under understandably general and 
sweeping language. But there is similarly no question that in the rush 
to neutralize enemy property, grave injustices are often, if uninten- 
tionally, perpetrated. The strain and duress of war provide no op- 
portunity for a dispassionate reassessment of these injustices. But 
with the end of hostilities and the opportunity for objective analysis, 
there comes a time when a decent respect for our obligations to our 
citizens and the discharge of our moral obligations to those who were 
not our enemies require corrective and remedial action on our part. 

Such an opportunity is afforded by S. 155. Under the ‘Trading 
With the Enemy Act, as amended, provision is made for the return, 
under certain circumstances, of property which had been vested by 
the Alien Property Custodian. 

However, section 32 of that law makes ineligible claimants who. 
after December 7, 1941, were citizens of an enemy nation and also 
makes ineligible claimants who were voluntarily residents at any time 
since December 7, 1941, within the territory of an enemy nation— 
with exceptions for certain types of persecutees. 

The intent of that law is obvious. But, as is inevitable in legisla- 
tive draftmanship, where broad principles rather than specific de- 
tails are the object of the law, unintentional hardships are often visited 
upon certain individuals. It is fortunate that in this case the indi- 
viduals affected are such that the nature of the inequity to them 
permits the establishment of a general category, thus making it un- 
necessary to spell out in too much detail the character of the individual 
types of relief which this bill is aimed at providing. 

Now, what is the nature of the inequities which need correction. 

It isremarkably simple. There are cases, the exact number of which 
and the dollar volume of which are unknown, of citizens or nationals 
of Germany or Austria who are the beneficiaries of property by virtue 
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of its acquisition from an American citizen by gift, devise, bequest, o1 
inheritance. 

Note well what this means. Such property was American property, 
developed by American citizens. It never was Nazi property or prop 
erty of German nationals. It was used not to advance the German w: 
machine, but for our own country. 

As the favorable report of the Senate Judiciary Committee said 
about a predecessor bill in the 82d Congress, S. 172: 

The property concerned therein is not enemy property within the strict sens: 
of the word nor is it enemy property within the spirit of the Trading With the 
Enemy Act. It is intrinsically and inherently American property. Said pro 
erty as amassed and earned in America by American citizens. It remained in 
this country to aid and abet the Government, in the way all property does, to 
a suecessful fruition of the war. Certainly, and no one would contend other 
wise, it Was not the desire of Congress or the people of this country to seize such 
rroperty (S. Rept. No. 572, 82d Cong.). 

A few examples will pe ‘rhaps illustrate why this bill is necessary. 

In the 82d Congress, Senator Butler, of Nebraska, in urging the 
passage of S. 172, gave the example of the Office of Alien Property 
seizing the proceeds of a GI insurance policy upon which there had 
been collected premiums from an American soldier, where it devel- 
on that the beneficiaries of his policy were ineligible claimants 

‘ause they resided in Germany. 

The Senate Judiciary Committee report, earlier referred to, 
pointed out that whereas a German industrial tycoon who owned : 
dye works prior to World War II and converted the plant to muni 
tions which aided the Germans, still controls this plant, yet propert) 
owned by Americans and which aided the American war effort has 
Leen vested simply because the American owner attempted to help 
his sueceeding kin “who, because of ethnic reasons, resided in Ger- 
many.” 

An example similar to the one used by Senator Butler was de 
cribed by Senator McCarran when a predecessor bill, S. 2929, was 
being debated on the Senate floor in the 8lst Congress. . Before th 
passage of that bill by the Senate, Senator McCarran related the 
instance of a young man who immigrated from Germany shortly be 
fore World War II, served honorably in our Armed Forces, took 
out national service life insurance in which he designated his mothe: 
as beneficiary. He was killed in action, whereupon, the Alien Prop- 
erty Custodian seized the proceeds of his GI insurance. 

Today, that American soldier’s mother is prohibited from bene- 
fiting from her son’s munificence, and she cannot even receive the 

bated premiums. 

Several more illustrations of the injustices of section 32 of the 
Trading With the Enemy Act appear in the eloquent statement on 
this subject made by Senator Langer in January of 1950, attendant 

upon his introduction of S, 2929, C ongressional Record, January 26, 
1950, page 971. I urge you all to read Senator Langer’s statement, 
for it presents viv idly the cogent arguments why the bill should be 
enacted. 

I have in mind an even more compelling illustration. What I am 
»bout to describe is an actual case, with the full names and circum 
stances known to me. 

Years ago, a man I shall call George, built up a successful business 
through industry, h: a work, and American know-how. He and his 
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laughter, Anna, were active in charitable causes, strongly dedicated 

» Catholicism. Upon George’s death, he left most of his legacy to 
lioman Catholic institutions. Anna, despite her marriage to a Ger- 

an national, maintained her American citizenship. 

When Anna died in 1937, it was diselosed by her will that she had 

t only left substantial legacies to Roman Catholic institutions, but 

ad also left some property in trust to her son George, a German 
itional, and his children. Her son George was a German national 
virtue of his father’s German citizenship. 

Nevertheless, son George spent his formative years in the United 
States and even during his teens and twenties made many visits back 

the United States where his family and friends were. 

At the outbreak of hostilities, son George was living on a farm in 
Germany. His known American associations, his vigorous adher- 

ce to the Roman Catholic faith, his expressed opposition to the 
National Socialistic Party, his great interest in the United States, his 

ther’s American origin, and his opposition to the ideology of the 
Nzi Party resulted in his becoming the subject of hearings and inves- 

vations by the Gestapo, his deprivations of normal official assistance, 

nstant threats of arrest, and of confinement in a concentration 
camp. 

Similar oppression and persecution were visited upon son George’s 
m, Adolf, who is now a permanent resident of the United States. 
Son George’s property, which he inherited from his American 
other, and which consists largely of real estate in New York, has 
een vested by the Office of Alien Property. The Office of Alien 
Property has since sold some of that real estate. That Office holds 
tself unable to return this property to George for the reason that 
George was a citizen of Germany in December of 1941. 

Let me give you, Mr. Chairman, still another example of a situa- 
tion known tome. Years ago, a third-generation American who had 
become wealthy through a business which he conducted in America, 
died and left a will under which a trust was set up. The trust con- 
isted of securities in American corporations, and an American bank 
was hamed as trustee. 

Under the terms of the will, the daughter was to have the life in- 
ome from the trust, with the corpus of the estate going to her 
children. She married a German and was living in Germany with her 
children when hostilities broke out. Her interest in the trust, as well 
as the corpus of the trust itself, was vested by the Office of Alien 
Property. 

This lady has since reacquired her American citizenship, whereupon 
the Office of Alien Property released her interest in the trust. 

However, the Office of Alien Property has retained the vested corpus 
of the trust and, unless this bill passes, upon her death her children 
will be penniless and unable to realize on the beneficence of their 
\merican grandfather. 

This illustration sharply defines the illogical character of the 
present law, for the grandfather could have provided: for the entire 
estate to go to his daughter, in which event, upon her reacquisition of 
\merican citizenship, the Office of Alien Property’s interest would 
have been entirely released. : 

But because the grandfather felt that his American securities 
would return an adequate income for his daughter and wanted the 
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corpus of the estate to be distributed among her children, the tech- 
nical operation of the law has resulted in leaving the children desti- 
tute. 

I do not believe that the foregoing examples are isolated instances. 
There must have been many Americans who established trusts under 
wills for the express purpose of defeating the possibility that the 
Hitler government, through its control of the heirs, would be able to 
obtain any part of the legacies. Yet the result of the strict construc- 
tion of section 32 of the Trading With the Enemy Act is that the 
natural and designated beneficiaries of American citizens are not 
having their property restored. 

It is important to note that S. 155 is not an unlimited expansion of 
section 32 of the Trading With the Enemy Act. For: 

The exceptions to ineligibles under section 32 must be persons 
who acquired their property, which is now vested, from an American 
citizen 5 

The acquisition must have been by a citizen or national of Ger- 
many or Austria; 

They must have acquired that property only by gift, devise, 
ae or inheritance; and 

They must show by reliable, probative, and substantial evidence 
the ‘i they have never been a member of the Nazi Party. 

Over and above all this, it must be observed that this is not an 
appropriation bill, but merely enlarges in circumscribed areas the 
eligibility of claimants who, if they can qualify as to eligibility, must 
still prove their claims. 

I have already indicated that practically identically worded bills 
have a history in Congress. During the 81st Congress, such a bill 
passed the Senate, but the House took no action. 

In the 82d Congress, the bill was reported favorably by the Senate 
Judiciary Committee, but adjournment prevented consideration of 
the bill. On two occasions, the Senate Judiciary Committee has 
considered such a bill and reported it favorably. I was Senate ma- 
jority leader when the predecessor bill passed the Senate. I know 
that at the time of its passage, there was no voiced opposition to it, 
and it was adopted after a short explanation, without debate and 
without a rolleall. 

I have had an opportunity, Mr. Chairman, to examine some of the 
objections which have been advanced against the bill. It is a curious 
commentary on the objections that they do not attack, as indeed they 
cannot, the wisdom or the equities of the bill. That it is a sound, 
humane, and decent thing for Congress to recognize the hardships 
which flow to claimants of American property who derived that prop- 
erty from American citizens is too clear for argument. It is a harsh 
truth that the objections stem from an issue entirely apart from the 
merits of the bill. I propose to discuss this issue briefly and frankly. 

Under section 39 of the Trading With the Enemy Act, vested prop- 
erty formerly owned by a national of either Germany or Japan is not 
to be returned and the proceeds of German and Japanese property 
are to be made available for the satisfaction of certain reparation 
claims by American nationals, such as American internees and pris- 
oners of war maltreated by the enemy. Under the law, the net pro- 
ceeds available after completion of the administration of German and 
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Japanese property are to be covered into the Treasury, which estab- 
lished a war-claims fund consisting of the money so covered in. The 
administrative expenses of the War Claims Commission and the 
awards which the War Claims Act of 1948 authorized the Commis- 
sion to make are to be paid out of this war-claims fund. 

It is obvious that the smaller the source of property available to 
the fund, the less the fund will have to dispose to awardees. 

But this truism evades the real question, which is: Should the lim- 
itation of funds available for the administration of one act operate 
to defeat the ends of justice which would be served by amending an 
entirely different act? 

It seems to me that in good conscience there is no valid reason why 
the administration of the Trading With the Enemy Act and the ad- 
ministration of the War Claims Act should be so interrelated as to 
prevent the former from doing justice or to prevent the latter from 
obtaining the funds necessary adequately to discharge its obligations. 

If it isa sound policy, as I believe it is, for this Government to permit 
the beneficiaries of American property derivable from American citi- 
zens to claim such property, then Congress should enact legislation 
calculated to make articulate that sense of justice and equity. 

On the other hand, if it is a sound policy, as I believe it is, for Con- 
gress to provide for claims of internees, prisoners of war, religious 
organizations, and other classes of eligibles under the War Claims 
Act, then funds adequate to discharge that obligation should be made 
available. 

There is no good reason, bottomed in logic or in precedent, why the 
administration of these two acts should be so intertwined that the 


stage has been reached where the War Claims Commission, in its 
anxiety to protect the war-claims funds, must resort to warning Con- 
gress that— 


Cognizance must be taken of the fact that at the present time many bills are 
pending in Congress which, if enacted, would further delay the covering of liqui- 
dated assets into the war-claims fund by extending the time for filing claims or 
initiating litigation under the Trading With the Enemy Act of 1917, as amended. 
* * * It is urged that Congress adopt a cautious policy regarding any legisla- 
tion which would permit the return of enemy property and thus deplete the funds 
potentially available for the satisfaction of war claims (Report of War Claims 
Commission, 81st Cong., H. Doc. 580). 

Senator Dirksen. Senator Lucas, may I interrupt? 

This morning we did report a bill providing for a direct. appropria- 
tion of $75 million which added to the balances of the War Claims 
Commission to take care of those needs. 

Mr. Lucas. I knew that, and I congratulate the committee on so 
doing. I had a little note over here later on to do that very thing. 
But since the chairman has mentioned it, I congratulate you on doing 
it, because it is the proper thing to do, in my judgment. 

I say there is no logic in this situation because reason dictates that 
a valid claim under either law ought to stand on its own merits and 
not on any cross-references to sources of money. 

Even the War Claims Commission report from which the foregoing 
quotation has been taken is concerned more with money than with 
equity, for it advises caution on “any” legislation which would “deplete 
the funds potentially available for the satisfaction of war claims.” 
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And I say that the policy is not founded in precedent, for there are 
ample examples of other types of claims arising out of the war which 
are dischargeable by appropriated funds. 

In other words, where Congress has felt there was equity, Congres 
has provided for the discharge of that equity. Thus, under the Mili 
tary Personnel Claims Act of 1945, providing for certain types of 
claims of military personnel and of civilian employees of the Army, 
Navy, and Air Force, the funds for making such payments came out 
of appropriated funds. , 

For still another example, civilian employees of the United States 
under the Federal Employees’ Compensation Act. who suffered dis- 
ability or death after capture or detention have their claims payable 
out of the employees’ compensation fund, established by Congress and 
augmented by appropriations. 

For a further example, under the Defense Bases Act, injury and 
death benefits for a certain category of employees engaged in employ- 
ment outside the continental limits of the United States come from a 
special fund established by Congress under the Longshoremen’s and 
Harbor Workers’ Compensation Act. 

Under the War Shipping Insurance Act: claims were payable out of 
premiums and out of appropriated funds. 

In addition, under the Evacuation Claims Act of July 2, 1948, the 
funds from which the Attorney General disposed of claims of Ameri- 
can citizens of Japanese descent residing in the west coast and moved 
to relocation centers, came from appropriated funds. 

Another example is the appropriation to the Secretary of the Navy 
of funds to pay for certain types of losses in Guam. 

Knough has been said to make it clear that where Congress has been 
insistent that claims in good conscience ought to be paid—and no one 
asserts that any of these claimants has a right as a matter of law— 
Congress has not on the one hand recognized the validity of the claims 
and on the other hand frustrated its discharge by limiting the sources 
of funds from which the claims can be paid. 

The injustice of this situation is perhaps best illustrated by the fact 
that every year Congress recognizes the validity of civilian claims 
against the Government, claims which do not arise out of the war, 
passes private bills and appropriates moneys out of the Treasury to 
pay those claims. 

Yet on certain claims arising out of the war, the present state of 
legislation is such that those claimants must wait years for their 
relief and even that relief is forthcoming only if funds from another, 
a limited and unrelated source, are available. 

Wholly apart from the unpleasant spectacle of executive branches 
of the Government advising Congress against the passage of a bill, 
not because the bill lacks merit, but because its passage would reduce 
funds available to certain agencies, there is the very real mechanical 
and financial confusion which is inevitable in such a setup. 

One need only to look at the recent interim report of the Subeom- 
mittee To Investigate the Administration of the Trading With the 
Enemy Act to the Senate Judiciary Committee, to see some of the 
difficulties. That report points out that $150 million has already been 
transferred by the Office of Alien Property to the war-claims fund, 
that the records do not indicate the amount of free balance in the alien 
accounts, available for transfer to the war-claims fund, and that there 





AMENDMENTS TO THE TRADING WITH THE ENEMY ACT 45] 


is no way of knowing the actual amount of administrative expense 
chargeable against the free balances in the alien accounts for the 
purposes of administering the program. 

ES a matter of fact, Mr. Chairman, you told the Senate on July 9, 

}, that the Office of Alien Property has probably overcommitted 
tool by some $34 million of this $150 million. 

Furthermore, the subcommittee report points out that the records do 
not indicate whether or not funds will actually be available to com- 
plete the program of the Office of Alien Property, or whether there 

ias been an excess of funds transferred to the war-claims fund, or 
whether there are additional free balances available for transfer. 

Finally, the report points out that the Office of Alien Property has 
been negligent in— 
the maintenance of the accounting records in accordance with the act, and the 
Office is in serious trouble if funds have been transferred to the war-claims fund 

excess of the net proceeds after administrative expenses have been charged 
gainst the free balances in the alien accounts. 

The confusion described by the above-referred to interim report is 
nothing compared to what is in prospect. What, for example, is the 
Congress going to do when the demand arises to cover American pris- 
oners of war in the Korean conflict under the benefits of the War 
Claims Act? Is a grateful country going to acknowledge its moral 
obligations to these released prisoners by granting them access to a 
depleted fund and confining their relief to that depleted fund? 

The war-claims fund had approximately $3 million on April 25, 
1953, and it was then reported that the fund would be entirely ex- 
pe by early May 1953, leaving some 60,000 claims under Public 

aw 303 of the 82d Congress still unprocessed. 

Here, then, is an opportunity to face up to the realities of the situa- 
tion; that is, that the objects of the Gov ernment’s bounty are entitled 
to a good-faith discharge of the Government’s obligation. To grant 
a right to relief on the one hand and then to limit that relief to a 
special, exhausted fund, on the other hand, is merely resorting to an 
empty gesture. 

That is why I was disturbed by the bill S. 1765 introduced on 
April 25, 1953, by my good friend Senator Anderson. This bill calls 
for the transfer from the Custodian of Alien Property to the war- 
claims fund of $60 million to complete the payment of claims of pris- 
oners of war for inhumane treatment or forced labor performed while 
prisoners of war during World War II. Why oh not these dis- 
tinctly worthwhile claims be covered by appropriations ? 

As the chairman a moment ago said, I presume what the chairman 
said a moment ago, makes the Anderson bill more or less out of order. 
| thank the chairman for that, because I am satisfied that we have 
done the correct thing. 

To continue on using, or trying to use, the depleted fund to pay an 
honest obligation which accrued to an internee or a prisoner of war, 
is just all out of character as far as the American right of justice is 
concerned. I believe a step in the right direction is Senate bill 2315, 
introduced on July 7, 1953, by Senator Dirksen, for this bill recognizes 
the need of $60 million by the war-claims fund and authorizes an 
appropriation of that amount for that purpose, although the bill also 
calls for the return to the Treasury of a like amount for the net pro- 
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omens remaining upon the completion of the liquidation of the Office 
Alien Property. 

ut S. 2315 has the virtue of recognizing that the way to discharge 
the moral obligation under the War C laims Act is to appropriate 
funds, not to make recovery contingent on the operations of another 
agency. 

In other words, you have appropriated the funds, and if you don’t 
get the money when the Office cf Alien Property is completely liqui- 
dated, nevertheless the Treasury will stand for whatever difference 
there is. 

This position was well expressed a short time ago in the “additional 
views” of six members of the House Interstate and Foreign Com- 
merce Committee in Report No, 742, accompanying H. R. 5741: 

The proposed legislation would direct the transfer of this $60 million now, 
before a disposition of the claims to the funds determines whether they were 
really seized from nationals of Germany and Japan, or whether instead they 
were taken from our own or allied citizens. This change in the statutory order 
of priority might well place a part of the burden of compensating the prisoners 
of war upon a small group of American citizens whose property was vested under 
the Trading With the Enemy Act, rather than upon the American people as a 
whole. It should be noted that the awards authorized by the War Claims Act 
are essentially no different from other veterans’ benefits which are paid out of 
general Treasury receipts. 

Students of this subject have long been concerned about this inter- 
relationship between the two agencies. It is, therefore, of interest to 
note that when the American Bar Association met in September of 
1950, a subcommittee of the Committee on War Claims of the ABA’s 
section of international and comparative law, recommended a pro 
gram for the disposition of enemy property which included: 

The question of war claims should be completely divorced from the problem 
of the administration of enemy property and other blocked foreign property * * * 
the system of determining and paying allowable claims should not be limited by 
the availability of funds arising from vested enemy property, but should be 
limited only by the availability of funds from all sources, including congres- 
sional appropriations. 


Here is a part of what that report has to say on this subject: 


The failure to adopt a coordinate and comprehensive program for disposing 
of the remnants of foreign-owned property seized and controlled by the United 
States Government has produced great administrative confusion and delay which 
should be cleared up as promptly as possible. Moreover, serious complications 
have arisen as a result of a connection between this problem and the whole 
problem of the settlement of war claims. Although these two problems are not 
necessarily or in logic connected, they have become so comingled and confused 
that the effectiveness of both programs has been seriously impaired. It is 
submitted that the time has come to separate these two distinct matters and to 
adopt comprehensive and coordinated, though separate, programs for dealing with 
each of them. 

* * * The basic obstacle to the formulation of an intelligent, comprehensive 
program regarding war claims seems to be the lack of sufficient funds to permit 
payment of any substantial number of claims which justifiably would merit some 
compensation, Instead of considering the basic policy issue of whether in certain 
cases United States nationals should be compensated for injuries to person and 
property resulting from enemy action in World War II and, in the event the issue 
was decided in the affirmative, prescribing the classes of allowable claims, the 
means of adjudicating such claims, and the methods of financing payment of 
allowed claims, by appropriation or otherwise, the Government has gone about the 
matter in reverse. Apparently proceeding from the premise that some undefined 
classes of Americans should receive some undefined amounts of compensation 
for some undefined classes of injuries resulting from World War II, the Congress 
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has heretofore acted as if the classes of persons and injuries to be compensated 
and the amount of compensation to be paid is to be determined exclusively by 
the amount of former enemy property which may become available from time to 
time as a result of the vesting program of the Office of Alien Property, the repara 
tions programs, and similar sources. 

Before closing, Mr. Chairman, let me point out that I am not un- 
mindful of the fact that, as worded, the bill would remove the dis- 
qualification of a citizen or national of Germany or Aust ria, despite 
the fact that such an individual may physically be residing in an Lron 
Curtain country or in the Eastern Zone cf Germany. 

Even if there were no way of preventing a return to such an indi- 
vidual, I would question the wisdom of denying justice to the bulk of 
» category of individuals in order to prevent returns to an extremely 
small portion of that category. wee 

Furthermoree, I would question whether many such individuals 
would or could file claims. However, this question seems to me to be 
peculiarly one for the Executive, acting under advice of the Congress. 
it would be fitting for this committee to suggest to the Office of Alien 
Property, the Treasury Department, and the State Department, that 
if the returns to such individuals are inconsistent with our public pol- 
icy at the time, then by Executive order, now authorized by the Trad- 
ing with the Enemy Act, such returns could be blocked. 

Asa matter of fact, Treasury Department regulations now withhold 
checks or warrants drawn against funds of the United States for deliv- 
ery in the Russian zone of occupation of Germany and the Russian 
sector of occupation of Berlin—Department Circular No. 655, as 
amended, issued under authority of section 5 of Public Law 828, 
approved October 9, 1940. 

Incidentally, the Department of Justice has written reports on 
predecessor bills—S. 2929 of the 81st Congress and H. R. 5467 of the 
s2d Congress—to the House Committee on Interstate and Foreign 
Commerce, and, although both reports express concern about the pos- 
sibility of returns to persons living in the Eastern Zone of Germany, 
neither Juctice Department Letter indicated any awareness of Treas- 
ury Department Circular No. 655, or of the possibility of resolving this 
particular objection by Executive Order. 

At this point, may I inquire, Mr. Chairman, if it is a fair question, 
what the report of the Justice Department is upon the propriety of 
passing this bill? 

Senator Dirxsen. I think it is an appropriate question. 1] believe 
there was an adverse report on this bill. 

Mr. Lucas. I expect, that, Mr. Chairman, but I expect you and the 
committee to overrule the Justice Department. It has been done in 
the past. 

Reliance on an Executive order if the Treasury Department circular 
is deemed inadequate seems to me an infinitely wiser way to handle 
the problem than either to consider the problem so overwhelming as to 
preclude recovery by innocent claimants or to try to exclude such 
individuals by legislation difficult to word. 

For the simple fact is that national policy, reflectable by Executive 
action, is at stake. What amounts to confiscation has taken place. 
Here is an opportunity to show the free world, now linked with us in 
fighting communism, that we are always ready to take corrective action 
in keeping with the best American tradition of justice. 
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As Senator Butler said, in explaining a predecessor bill in the last 
Congress, 8. 172: 

The benefits of this legislation, if enacted, would reach into homes in every part 
of Germany and build more good will for the United States than any other step 
we could possibly take. I hope it may be passed as an indication of our new 
relationship with Germany and as proof of the friendship of the United States 
toward the German people (Congressional Record, July 3, 1952, p. 9180). 

Mr. Chairman, I fully concur in the statement made by Senator 
Butler of Nebraska. It seems to me that this is one of the finest way: 
that could be accomplished by the Congress to further show the people 
of West Germany, the people of this country, who are involved in this 
sort of a bill, that our friendship with them should extend to the point 
of having a bill of this kind passed. 

If they could get their individual property returned, as they seem 
to me to be entitled to, it would do more good, probably, than a lot of 
other things that we are doing for the German people right now. 

We all know that we have spent approximately $ 3 billion in Western 
Germany at the present time. I read not long ago where Mr. Krupp 
was released from jail and his property was returned to him. He can 
get his property back, but an individual who has made all his money 
end has all the property here in the United States, that has been vested 
by the Custodian of Enemy Property, he cannot, under the present 
law, get any relief whatsoever. If there was ever a meritorious bill, 
in view of what is going on throughout the world at the present time. 
and in view of our feeling toward the German people right now, here 
we give, or we send them food, we send them money, we send them 
arms, we send them everything in order to keep a free world together. 
so to speak—yet the individuals living here in America, with all of 
their property here, who happened to marry German nationals, with 
no Nazi taint whatever, cannot get any relief. 

Mr. Chairman, all this bill does is put us in business, and from here 
on, of course, we have to go before the Alien Property Custodian, if 
this bill should pass, and make our plea. A gesture such as this, with 
no cost to us, is certainly one worth making, especially in the light of 
the fact that we consider Germany important enough to have justified 
United States postwar aid to Germany from V-E Day only up to 
Fuiss 30, 1951, to the tune of well over $3 million. 

I was a member of the Senate when the War Claims Act of 1948 
was passed. It is a complicated act, but its purposes were, and still 
are, so laudable that there could be no real opposition to it. 

It never occurred to me at the time, nor, I am sure, did it occur to 
many other Senators, that we were accompanying an offer of com- 
pensation with an uncertain, unpredictable source of funds to dis 
charge that offer. 

It never occurred to us that the relief afforded by the War Claims 
Act of 1948 was only a gesture, nor that this gesture was to operate as 
a leverage to frustrate equitable adjustments ‘of the Trading With the 
Enemy Act. 

In summary, S. 155 is a measure intended to make it possible for 
Congress to do justice to a category of individuals who have been 
victimized by unintentional catch-all language in the Trading With 
the Enemy Act and by overtechnical administration of that act by 
the Office of Alien Property. 
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The bill does not appropriate a cent and does not order the return 
of anything. It merely makes it possible for heirs of American citi- 
zens to prove their claims. No objection to this bill or to its predeces- 
ors have ever been directed at its merits 

Senator DirksEN. Senator Lucas, we thank you for a very excellent 
tatement. Colonel Townsend, do you have any questions with respect 
» this statement ¢ 

Mr. Townsenp. I have only this comment to make: I am certainly 
n sympathy in a general sense with all that Senator Lucas has said. 
(he report of the Department which I presume will be incorporated 

your transcript, is neither for nor against the bill. The report 

intended merely to point out certain problems which are involved 

the bill. The first comment oe is that so far as recovery by 
\ustrian nationals is concerned, it is unnecessary, because Austrian 
ationality is no bar to recovery anyway. 

The other item that is pointed out here is that certain possible over- 
ipping or conflicts may be involved in view of certain international 
creements that have been signed. That may be a technical comment, 
ut it is nevertheless submitted for the consideration of the committee. 
renerally spea cing, I am entirely in sympathy with the objectives of 
ie bill. There is no question about that. 

Senator Dirksen. As I examine the report that was submitted by 

» Department on July 17, I assumed that the language used could 
‘ construed as an adverse report, because the next to the last para- 
raph on page 5 of the letter signed by William P. Rogers, Deputy 
\ttorney General, says: 








lor the foregoing reasons, the Department of Justice is unnble to recommend 
e enactment of the bill 8. 155. 
Mr. Townsenp. That is neither for nor against it. It is simply not 
recommendation for it because of this technical comment I have 
ist made. 
Senator Dirksen. I am quite glad, certainly, to have that inter 
retation of the language. That is a question that comes up so often 
dis used as an argument on the floor. 
So often at the last minute when the Senate is ready to report, some 
ody will interject and say, “I must admonish Members of the Senate 
at there is an adverse recommendation on this bill.” 
in other words, if it wasn’t recommended, one may infer that it was 
adverse report. If that is not the case, then I am more than glad 
be enlightened on it so that if we get that question on the floor, the 
ropriate answer can be made to it. ; 
Mr. Lucas. I am going to use the Colonel over here on that poin 
Mr. TownsEenp. We quote here in the report from previous reports 
committees, and also point out this agreement that was made and 
tified by the Senate on July 13, 1953, that is the debt funding agree 
ent, and so on. The exact paragraph that I have reference there to, 
issing beyond this comment that Austrian nationality is no bar any 
y, the bill is not necessary to enable any Austrian to recover— 
Mr, Lucas. I will say that I was not aware of that fact. The only 
ing I was trying to do was to support Senator Langer in the bill 
he presented here, or has presented for the third time, as I recall 
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Senator Dirksen. Does your associate, Mr. Miller, have anything 
to say ¢ 

Mr. Lucas. Not at all. I want to thank the committee for the time 
that was given here. 

Senator Dirksen. Delegate Farrington was here. 

Mr. Farrinoton. Here I am, sir. 

Senator Dirksen. You may proceed, 


STATEMENT OF HON. JOSEPH R. FARRINGTON, A DELEGATE IN THE 
UNITED STATES CONGRESS FROM THE TERRITORY OF HAWAII 


Mr. Farrtneton. Mr. Chairman, I am the Delegate to Congress 
from Hawaii, Joseph R. Farrington. 

Senator Dirksen. I should amend that by saying this is the Hon- 
orable Joseph R. Farrington, with whom I had the pleasure of serving 
in the House of Representatives. 

Mr. Farrineron. I have a very brief statement to make, Mr. Chair- 
man, with reference to the case of Richard Guessefeldt. 

Senator Dirxsen. Is this with relation to any particular bill that 
is pending ¢ 

Mr. Farrineron. I am going to ask that you hear a brief statement 
from his attorney on the case. He can offer his recommendations as to 
how the problem that is presented can be best met. I am appearing 
us a Witness because the late Richard Guessefeldt was a resident of the 
Territory of Hawaii, His daughter who survives him is still legally 
a resident of the Territory of Hawaii. 

He settled in the Hawaiian Islands in 1896, at the time they were 
governed by a republic, and lived there until he went to Germany, in 
1938, on a visit. He was unable to return in 1939, and likewise in 
1940, so was caught there by the war. He had left his life savings 
with a trust company in Honolulu and they were blocked by action 
- the Office of Alien Property Custodian in June of 1941. In Feb- 

iary of 1948, his property, representing his life savings, was seized. 
The issue as to whether the seizure was legal or not has been taken 
into the court and has not been finally resolved. 

A great deal has been made of the point that, despite his long resi- 
dence in Hawaii, Mr. Guessefeldt never became a naturalized Ameri- 
can citizen. I can say from my knowledge of him and of his family 
that he was always regarded as a good citizen, even though he was an 
alien, and that his daughter, who was born, raised, and educated in 
Hawaii, has always been a woman of very fine reputation and a very 
loyal American citizen. 

T cannot understand how, in his case, he can be regarded as other 
than a friendly alien. I believe that under the stress and strain of 
war he has been made the victim of what is probably an emotional 
interpretation of his record. 

He returned to this country broken in health and almost blind after 
the war and took this case into court, and died in 1952. He is sur- 
vived by his daughter, who is present here, who lives in New York, 
and who is unable to realize any of the benefits of the estate that he 
left for her. 

Senator Dirksen. Did she want to testify ? 
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Mr. Farrineron. I think that I will leave that up to the attorney, 
Mr. Klepinger, who is well informed, and who can present the com- 
mittee with the full details of the case. 

Senator Dirksen. Mr. Klepinger, would you like to come to the 
table, and Miss Guessefeldt? May I express the hope that we can keep 
it on the brief side. 


STATEMENT OF ROBERT F. KLEPINGER, ATTORNEY, 
WASHINGTON, D. C. 


Mr. Kierrncer. My name is Robert F. Klepinger, a lawyer, 1720 
M Street NW., Washington, D. C. I am here to urge the enactment 
of Senate Joint Resolution 92. I listened to Senator Chavez’ com- 
ments at the hearing this morning, and I am in thorough agreement 
with everything he said. That bill would restore the situation as it 
existed after World War I, with a slight amendment where a trust 
has not been administered. The amendment I suggest is at the end 
of my statement, which I will submit in a moment. Under the sug- 
gested amendment, where the Alien Property Office does not adminis- 
ter the trust and there are no administrative expenses, there is no rea- 
son, in my view, to deprive the sole beneficiary, especially an American 
citizen, of 20 percent. 

Now, as an attorney for the Richard Guessefeldt family, we had to 
bring a suit in the district court here, and lost, lost it in the court of 
appeals, then went to the Supreme Court and got it reversed, whereby 
the old rule was restored again, permitting friendly aliens to sue. 
That is the whole story with respect to the Guessefeldt problem as told 
in the brief memorandum. 

Senator Dirksen. Would you like to submit that for the record? 

Mr. Kuierrncer. I would. And I would like to submit also the 
Supreme Court opinion, if you would permit it. 

Senator Dirksen. Is it lengthy ? 

Mr. Kierrneer. It is not too lengthy. It is about as large as that 
[llinois case that was put into the record by an earlier witness. 

My own prepared statement follows, and also the Nagano opinion 
just handed down by your district judge in Chicago. That is the com- 
panion case to the Guessefeldt case. I think your record probably 
should have it in so that you can get the whole picture of this very 
problem. 

(Data submitted by Mr. Klepinger follows :) 


STATEMENT OF Rospert F. KLePrInGer, ATroRNEY AT Law, WASHINGTON, D. C. 
INTRODUCTORY STATEMENT 


Ever since the enactment of the Trading With the Enemy Act in 1917, the 
Alien Property Office has tried, unsuccessfully, to persuade Congress to give it 
increased powers. Congress has summarily rejected all attempts to nullify 
sections 9 and 2 of that act which authorize actions to recover vested property 
ind define an enemy to be a resident of a country at war with the United States. 
These futile efforts have been summarized in an opinion by the United States 
Court of Appeals, District of Columbia, in the case of Uehersee Finanz Corp. v. 
Varkham (158 F. 2d 313, 316, footnote 5). 

The urgency of drastic changes and amendments to that act and its adminis- 
tration will become obvious upon examining the facts in the case hereinafter 
ceseribed. 
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rHE GUESSEFELDT OUTRAGE 


In February 1948, long after the end of World War IT hostilities. the Alien 
Property Custodian seized the life savings of Richard Guessefeldt, an old man 
who had lived continuously for nearly 50 years in Honolulu. He had come from 
Germany in 1896. He began work in Hawaii as a clerk, saved his money, retired, 
and invested his entire lifesavings in 1958 with a Honolulu trust company. 

In April 1938 he took his wife and their only child, a natural-born American 
daughter, to Europe “for a vacation and to visit a mineral spring” as his papers 
and reentry permits from the United States Immigration Service recited. 

The family tried, but failed, to get ship passage back to the United States 
after the war in Europe broke out in September 1939. Their reentry permits 
expired a second time in March 1940. They became reconciled to having to 
remain in Germany. They endured hardships to such an extent it is a miracle 
they survived. They had made trips to Italy for vacation and health. 

Guessefeldt’s entire savings in trust were blocked in June 1941 by Treasury 
General Ruling No. 11, issued under the War Powers Act, Executive Order 8389 
(12 U. 8. C. 95 (a), note) and Executive Order 9198 (50 U. 8S. C. App., see. 6, 
note), 6 months before Pearl Harbor. Use by an enemy was thus impossible. 

On December 5, 1949, he sued in the district court, District of Columbia, to 
recover his property. He had finally managed to return to the United States 
in July 1949, broken in health and impoverished. 

A careful examination of this case file and the decisions, Civil Action No. 
5158-49 (89 FL Supp. 344, 191 F. 2d 6389, 842 U. S. 308) (a copy of the Supreme 
Court decision is furnished to this subcommittee), establishes beyond dispute 
that 

1. The Alien Property Office, deliberately, was far from frank before the Senate 
Judiciary Committee regarding the real intent of that office as to what was 
intended by passing the War Claims Act of July 3, 1948. 

The hearings on that bill show that a lawyer in the APO assured Congress 
that no property was ever seized unless after investigation there was a “sus 
picion” the person was an enemy of the United States. 

I became attorney for the Guessefeldt family early in 1946, but the APO kept 
delaying me as to its attitude although his funds had been blocked in 1941. It 
is now perfectly apparent that Office knew (but I did not) that the Office was 
planning to get the War Claims Act passed in order to circumvent the more than 
25-year-old rule of the Federal courts that friendly aliens residing in the United 
States but who happened to be abroad in an enemy country during war, were not 
enemies, and hence entitled to keep their property. This, regardless of whether 
they ever became American citizens. 

2. The Supreme Court in the Guessefeldt case was too keen—it ferreted out 
the real design of the Alien Property Office and reversed the two lower courts 
which had ignored the point. It even noticed the warning given in a memo 
randum to the Senate Judiciary Committee as to the intent of the Alien Propert) 
Office. 

3. When the case came back to the district court, here is what happened: A 
fine judge, Bastian, saw through it all. He observed that his fellow judge 
had made a mistake. He upbraided the Government for never having investi 
gated the facts after more than 10 years’ opportunity, but gave them 45 days 
to do so. 

By that time Judge Bastian was assigned to another branch of the court and 
the case on for “trial.” Testimony was taken of Guessefeldt, his wife, and 
daughter. The Government did not take testimony of anybody. Typical of th: 
Government lawyers’ attitude was an inquiry as to whether Guessefeldt could 
have come home on the Zeppelin, Hindenburg. That airship had been destroyed 
by fire in New Jersey 2 years before the Guessefeldts left Hawaii on their vaca 
tion. The Government also suggested they might have come home through 
Siberia in 1940. 

One Government lawyer admitted privately to counsel for Guessefeldt that 
when the Government lost the case in the Sapreme Court he personally had 
reeommended in a memorandum in the file that Guessefeldt property be returned 
He has since left the Alien Property Office. 

The following extract is from the record setting forth Judge Bastian’s state 
ments: 

“The Court. If you think that is any attempt to stay there permanently, 

is more than I can figure out. 

Mr. Dinsie. He said he decided to stay there until after the war is over 
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“The Court. Because he doesn't want to be captured; you can’t hate him 
for that. 
“Mr. Dissite. There was no evidence he was going to be captured; it is a volun- 
ary stay on his part. 
“The Courv. It is a voluntary stay with a gun at your head? 
~ a > * * ” + 
“Mr. Kieprncer. Defendants’ own agent in Munich got this letter from Dr 
Paul Vogele. One sentence is enough: ‘I know that Mr. Guessefeldt at the end 
of 1939 and 1940 repeatedly tried in Germany as well as in Italy to get return 
passage to the United States and was unsuccessful.’ 
“The Government comes into court possessed of that information in its own 
files. They must have had it. 
“Mr. Diss_e. This letter was written in 1952. 
“Mr. KLEPINGER. Sure, 3 weeks ago. 
“The Court. It certainly doesn't appeal to the court, Mr. Dibble, I will say 
that. 
cS * * + - * 7 
“The Court. I read the file over. I swear I think the Government has had 
ample time; that it should have had all the information before the case was 
originally filed. 
em a * + * * 7 
“Mr. Dissie. Your Honor isn’t going to expect us to pay back $150,000 on the 
representation of counsel? 
“The Court. That is what I ought to do. 
“Mr. Diesie. I think we have a right to investigate these things. 
“The Court. You don't need 10 years to investigate. 
ce * * * * * » 


t 


‘The Court. Well, I suppose the Government is not to be penalized because 
of a delay in the Department. L think what I will have to do, Mr. Klepinger, 
s to set this down for October with the distinct understanding if it isn’t ready 
then, I am going to advise whoever is hearing it to grant the relief that is asked 
and I want the record to show that. 

“Mr. DipBLe. Your Honor, we fully understand it is a hardship case, this man 
s elderly, his eyes are bad 

“The Court. He may be dead by October.” 

4. In August 1952, after all testimony had been taken concerning the Guesse 
feldts’ trip and stay in Burope, this remarkable circumstance occurred: The 
ame Alien Property lawyers told a Federal judge in Chicago, in substance, that 
Guessefeldt had never given up his Hawaiian home; was in Europe on a vaca- 
tion trip only, ete.; and was therefore not an enemy. 

In other words, the APO lawyers told a Chicago judge on thing one day and 
deliberately came back the next day and told the District of Columbia judge 
exactly the opposite. Thus the very same APO lawyers in their overweening 
and almost maniacal desire to keep Japanese property in Chicago, did not sur- 
luise that we would check on what they represented to the Chicago court. Their 
exact statement to the Chicago district judge reads: 

“Whereas Guessefeldt retained his American domicile, we think it must be 
found on this record that Mrs. Nagano had a Japanese domicile. While Guesse- 
eldt’s stay in enemy territory was short, Mrs. Nagano’s extended over a lifetime. 
The Supreme Court said that the ‘circumstances negative any desire for a per- 
manent or long-term connection with Germany’ on the part of Guessefeldt. In 
the case of Mrs, Nagano the circumstances show an intent to establish a fixed home 
in Japan and to bring up a family in Japanese tradition and as members of 
Japanese society and an effectuation of that intent. Whereas Guessefeldt in- 
tended to leave Germany before the United States entered the war, and, indeed, 
attempted to do so, Mrs. Nagano makes no bones about the fact that the war was 
no factor in her plans; she was determined to raise and establish her family in 
japan no matter how long it should take and in spite of obstacles, and she suc- 
eeded in doing so. Guessefeldt was. in Germany under physical constraint and 
Mrs. Nagano was in Japan by free choice.” 

Confronted here with that situation, those lawyers then tried to justify their 
efforts as follows in their brief: 

“* * * this is the identical quotation which plaintiff's counsel attempted to 
ead to the Court during the trial of this action. At that time the Court stated 
as follows: 


38158—538 
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“*The Court. What is the purpose of reading that to me? 

“‘Mr. Barron. The illustration is absolutely—in other words, these attorneys 
for the Government informed the Chicago court that Guessefeldt’s stay was short. 

“*The Court. Now, listen, when you and I were in the Department of Justice 
at the same time, you wouldn’t think I would want to be bound by anything you 
went out to Chicago and said, do you? 

“*Mr. Barron. Mr. Nolte’s name is signed to this brief handed to Judge Camp- 
bell. Lassume that is his view as to the Guessefeldt case. 

“*The Court. I will not receive that. I am going to have to make up my own 
mind as to this thing. I can’t very well do it by indirect admissions, unless it is a 
stipulation. 

““*Mr. Barron. No; it is not.’ 

“Secondly, the quotation in question, when read in context rather than out of 
context as plaintiff quotes it, refers to the Guessefeldt case only in relation to the 
Supreme Court decision. It refers, therefore, only to the pleadings herein and 
not to the merits. It is by no reasonable stretch of the imagination, an admis- 
sion that any of the allegations of the complaint herein are to be taken as true. 
At most it represents a recital of the dissimilarities between the facts alleged by 
plaintiff herein and those established under the substantially dissimilar allega- 
tions of the Nagano case when viewed in terms of the language of the Supreme 
Court regarding the statutory term ‘resident within’.” 

5. During all of this, Guessefeldt died on November 1, 1952. Judge Bastian had 
predicted that very outcome. 

So his daughter was substituted to carry on the litigation. 

6. Undaunted by having lost the Guessefeldt case in the Supreme Court, APO 
attorneys went right ahead in the district court in Hawaii and seized all the 
personality of this fine girl, an American citizen. This consisted of over 250 
articles including pillows, dresses, dolls, teacups, hairbrushes, mirrors, table 
knives, forks, spoons, photos, cosmetics, toy ukelele, and coffee percolator. 

This girl was employed immediately by the British Navy at Sylt as soon as the 
war was over. If there had been any question about her family, manifestly such 
employment would have been impossible. 

Still undaunted, they kept right on and demanded that $5,000 of the trust due 

widow be turned over too. Another judge there, ignoring the law, and the 
settied cases, granted the demand. 
7. APO lawyers tried to make it appear that Guessefeldt was an enemy of the 
United States by a half-hearted effort to show he had helped a brother continue 
some-many-years-old banking account in Germany. A witness dug up by the FBI 
in Germany knew the Guessefeldt family never intended to stay in Germany and 
so stated in writing. But they abandoned this witness, although they say they 
had other letters from the witness to the contrary. 

8. The reason for the persecution of Guessefeldt is this: The APO became 
incensed when the Supreme Court reversed the Guessefeldt case, thus destroying 
the real objective, orally made to the Supreme Court by an APO lawyer, that that 
Office 
“has absolute power of life or death under the War Claims Act over every 
friendly Japanese and German family in the United States regardless of the fact 
their sons and daughters, natural-born American citizens, may have given up 
their lives in the armed service of this country.” 

Bear in mind, APO lawyers did not put this attitude in written briefs, but 
chose merely to state it orally. Thus, that view cannot be pinned on them in 
written memoranda or briefs. 

9. The Supreme Court decision did not change the law or rule as the APO now 
so desperately contends; otherwise it would have made recovery impossible and 
would have overruled the 25-year-old rule referred to. 

APO lawyers know this, although they say: “With due deference to the Court 
of Appeals for the District of Columbia, this is no longer the law.” The law 
emphatically stated by the District of Columbia Court of Appeals, following all 
other Federal courts, is simply this: 

“A resident of the United States who goes to an enemy country, in time of war, 
who even buys a villa in Germany, is not a resident of Germany and his property 
cannot be kept. This is true although he became a secret agent of Hitler. The 
sole question is whether he gives up his Ame.’ican residence.” 

Plain, simple language is used by the Supreme Court, or any court, when an 
old rule or doctrine is set aside. Thus, in Hrie R. Co. v. Tompkins (304 U. 8S. 64), 
the Supreme Court said: 
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“The question for decision is whether the oft-challenged doctrine of Swift v. 
Tyson shall now be disapproved.” 

The Court concluded that it was compelled “to abandon a doctrine so widely 
applied throughout a century.” The Supreme Court in the Guessefeldt decision 
did not upset any rule. This should be obvious to anyone, even a layman. On 
the contrary, it specifically left the Sarthou, Vowinkel, Stadtmuller, and other 
cases alone. 

10. Except for the Supreme Court decision in Guessefeldt, every German family 
in cities having large German population, such as St. Louis, Cincinnati, Milwau 
kee, Chicago, ete., would face the awful possibility of confiscation of any and all 
property at the mere whim of the Office of Alien Property. 

11. The memorandum of the district judge, dated April 7, 1953, already fur- 
nished this subcommittee, reads as follows: 

“The depositions and exhibits in this case seem to me to make it clear that 
Mr. Guessefeldt could have left Germany without too much difficulty and re- 
turned to Hawaii. 

“Tt seems also clear that he had no yearning to do so, but was rather content 
with his lot in his homeland until it became apparent that the protection of his 
property made his return desirable. 

“I am of the opinion that he was a ‘resident’ of Germany without restraint, 
within the meaning of the cases. 

“Judgment will be for the defendant.” 

It is absurd in the light of the law and particularly the facts in the Guessefeldt 
case, 

iz. When the Supreme Court reversed and granted judgment in favor of Guesse- 
feldt, the Alien Property Office in Hawaii remained silent. But on April 7, 1953, 
it is probable that that Office told the Hawaii press which carried the story and 
eagerly pointed to the district court memorandum, thus intending to embarrass 
the Guessefeldt family and portray a false account of the facts about this family. 

13. The Guessefeldt case came before the local district judge in December 1952. 
The court stated it intended to render an opinion before January 20, 1953, when 
the new administration came into power. It did nothing of the kind. Instead, 
it waited until April 7, 1953, to render its memorandum of that date. An exami- 
nation of the final expressions of the court on July 3, 1953, discloses the state of 
mind of the courts and requires no further comment here. Guessefeldt’s attor- 
neys opposed the Government’s proposed findings and order and formally notified 
this same judge, requesting an argument on the same. The request was refused. 
The court also refused to listen to the Nagano decision that has just been received, 
in which the very views of Guessefeldt’s attorneys had been sustained. 

Lawyers for other claimants have informed counsel for the Guessefeldts of 
experiences strikingly similar. The pattern is the same. 

One of the ablest Members of the House protested the war claims bill as an 
attempt to legalize robbery. 

14. The contention by the Government that Guessefeldt intended to abandon 
his 50-year-old home in Hawaii is ridiculous. The finding by the district court 
that he abandoned his Hawaiian home is capricious and arbitrary. Guessefeldt 
himself testified in July 1952, although blind and helpless: “I always wanted 
to go back to Honolulu. I was so fascinated with Honolulu that I almost called 
myself nearly a Hawaiian.” 


SUMMARY 


In the 80th Congress the House Appropriations Committee castigated the 
Office of Alien Property (H. Rept. 1483, 80th Cong., p. 17). In addition a relief 
bill attempting to cure another outrageous seizure of property wherein a Montana 
lawyer had tried to help a client, was vetoed although passed by Congress based 
on reports so favorable that only prejudice could explain the veto (H. R. 1308, 
H. Rept. 1526, daily Congressional Record, March 16, 1948, p. 3033). 

Miss Guessefeldt must now endure the agony of another appeal and perhaps 
to the Supreme Court unless Congress remedies this situation in the meantime. 

Her attorneys have received no compensation; in fact, they have assisted her 
by advancing court costs and printiung expenses until she could save sufficient 
funds to reimburse them from her meager earnings. 

The enactment of Senate Joint Resolution 92, by Senator Chavez, should be 
amended as follows to correct and prevent this and similar abuses under the 
administration of the Office of Alien Property : 

At the end of section 1 add: “But this provision shall not apply to trust funds 
or other property blocked under Treasury General Ruling 11 (Executive Order 
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S389, 12 U. S. C., see. 95 (a), note: Executive Order 9193, 50 U. S. C. App., 
sec. 6, note) or any other provision of law, or where the Office of Alien Property 
has not Managed or conducted such seized trust property.” 


SUPREME COURT OF THE UNITED STATES 
No, 204.—Ocroser TerRM, 1951 


Petitioner, 


On Writ of Certiorari to the Court of 
Appeals for the District of Columbia 


J, Howard McGrath, Attorney General = : 
Circuit. 


as Successor to the Alien Property 
Custodian. 


[January 28, 1952] 


: delivered the opinion of the Court. 

ught under § 9 (a) of the Trading with the Enemy Act, 40 

.50 U. S.C. App. § 1 et seg., to recover property vested by 

operty Custodian. The District Court granted the Government's 

0 dismiss, holding that plaintiff, while not “resident within’ Germany 

1e meaning of § 2 of the Act, and thus “not an enemy” for the purposes 

a), was precluded from recovering by § 39, which provides that “No 

of Germany, Japan, or any national of either such country vested 

the Government ° pursuant to the provisions of this Act, shall be 

returne! to ‘ormer owners thereof * * *.”’ 62 Stat. 1240, 1246, 50 U. S. C. App. 

(Supp. LV, 1946) § 39 89 F. Supp. 344. The Court of Appeals for the District of 

Columbia Cireuit affirmed. 191 I. 2d 639. We brought the case here for clari- 

fication of the restrictions imposed by and the remedies open under the Trading 
vith the Enemy Act. 842 U. 5. 810. 

Accepting the allegations as true for the purpose of dealing with the legal issues 
raised by the motions to dismiss, the situation before us may be briefly stated. 
(juessefeldt, a German citizen, lived continuously in Hawaii from 1896 to 1938. 
In April of that year he took his family to Germany for a vacation. After the 
outbreak of war, he was unable to secure passage home before March 1940, when 
his reentry permit expired. When the United States entered the war he was 
nvoluntarily detained in Germany, first by the Germans and after 1945 by the 
Russians, until July 1949, when he returned to this country. During that time 
he did nothing directly or indirectly to aid the war effort of the enemy. 


“Spo. 2. The word “enemy,” as used herein, shall be deemed to mean, for the purposes 
such trading and of this Act— 
“(a Any individual, partnership, or other body of individuals, of any nationality, resi- 
lent within the territory (including that occupied by the military and naval forces) of any 
nation with which the United States is at war, or resident outside the United States and 
deing business wihin such territory, and any corporation incorporated within such terri- 
tory of any nation with which the United States is at war or incorporated within any 

ntry other than the United States and doing business within such territory. 

. : . * . * . 

“Sec. 9. (a) Any person not an enemy * * * claiming any interest, right, or title in 
iny money or other property which may have been conveyed, transferred, assigned, deliv 
ered, or paid to the Alien Property Custodian or seized by him hereunder and held by him 
or by the Treasurer of the United States, * * * may file with the said custodian a notice 
of his claim under oath aud in such form and containing such particulars as the said cus- 
todian shall require: * * * [S]aid claimant may institute a suit in equity in the District 
Court of the United States for the Distriet of Columbia or in the district court of the 
United States for the district in which such claimant resides, or, if a corporation, where 
it has its principal place of business (to which suit the Alien Property Custodian or the 


, 


urer of the United States, as the case may be, shali be made a party defendant), to 
h the interest, right, title, or debt so claimed, and if so established the court shall 
the payment, conveyance, transfer, assignment, or delivery to said claimant of the 
ney or other property so held * * * or the interest therein to which the court shall 
termine said claimant is entitled 
2“Spc. 39. No property or interest therein of Germany, Japan, or any national of either 
ch country vested in or transferred to any officer or agency of the Government at anv 
time after December 17, 1941, pursuant to the provisions of this Act, shall be returned ‘o 
former owners thereof or their suecessors in interest, and the United States shalk net pay 
compensation for any such property or interest therein The net proceeds remaining upo 
the completion of admi tration, liquidation, and disposition pursvant to the provisions 
this Act of any such property or interest therein shall be.covered inte the Treasury 
the earliest practicable date Nothing in this section shall be construed to repeal or 
otherwise affect the operation of the provisions of section 32 of this Act or of the Philippin¢ 
Property Act of 1946.” 
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The first question to be decided is whether the claimant was “resident within” 
the territory of a nation with which this country was at war within the meaning 
f §§ 2 and 9 (a) of the Trading with the Enemy Act. He was physically within 
the enemy's territory. He contends, however, that the meaning conveyed by 
‘resident within” is something more than mere presence; at the least a domi- 
ciliary connotation, if not domicile, is implied. 

Legislative history leaves the meaning shrouded. Some use of the term “domi- 
cile” as the touchstone of enemy status is to be found in the Congressional hear- 
ings and reports.’ But on the floor, Representative Montague, one of the managers 
of the bill, unequivocally stated under close questioning that the statutory lan 
guage was intended to cover much more than those domiciled in enemy nations. 
Yet prisoners of war, expeditionary forces, and “sojourners” were not, he said, 
intended to be included. 55 Cong. Rec. 4922. 

Guessefeldt retained his American domicile. Moreover, if anything more than 
iere physical presence in enemy territory is required, it would seem clear that 
he was not an “enemy” within the meaning of § 2. His stay was short. The 
circumstances negative any desire for a permanent or long-term connection with 
Germany. He intended, and indeed attempted, to leave there before this country 
entered the war. Being there under physical constraint, he is almost literally 
within the excepted class as authoritatively indicated by Mr. Montague. To hold 
that “resident within” enemy territory implies something more than mere phys- 
ical presence and something less than domicile is consistent with the emanations 
of Congressional purpose manifested in the entire Act, and the relevant extrinsic 
light, including the decisions of lower courts on this issue, which we note without 
specifically approving any of them. See McGrath v. Zander, 177 F. 2d 649; 
Josephberg v. Markham, 152 F. 2d 644; Stadtmuller vy. Miller, 11 F. 2d 732; 
Vowinckel vy. First Federal Trust Co., 10 F. 2d 19; Sarthou v. Clark, 78 F. 
Supp. 139. 

Guessefeldt has the further obstacle of § 39 to clear before he can succeed. 
Congress in 1948, so the Government's argument runs, adopted a “policy of non- 
return,” ° and prohibited the restoration of vested property to a “national” of 
Germany. A citizen is a national, and Guessefeldt is a German citizen. Thus, 
even though he may, before the enactment of § 39, have been entitled to bring 
suit as a nonenemy under § 9 (a), that privilege has since been cut off. To which 
Guessefeldt counters that § 59 must be construed harmoniously with § 9 (a) ; the 
term “national” in the new section must accordingly be taken to mean only those 
German and Japanese citizens who could not, therefore, have enforced the return 
of their property as of right. Section 39, in the context of its legislative history 
and in the light of the scheme and background of the statute, makes the Goy- 
ernment’s contention unpersuasive. 

It is clear that the Custodian can lawfully vest under §5 a good deal more 
than he can hold against a §9 (a) action. Centra! Union Trust Co. v. Garvan, 
254 U. S. 554; Clark v. Uebersee Finanz-Korp., 332 U. 8. 480. Thus Congress had 
to make provision for the disposal of two classes of vested property. Nonenemy 
property, lawfully vested under §5, was recoverable in a suit against the Cus- 
todian. §9 (a); see Becker Steel Co. v. Cummings, 296 U. 8S. 74. The second 
class, property owned by “enemies” and therefore not subject to recovery under 
§ 9 (a), was reserved for disposition “[a]fter the end of the war * * * as Con- 
gress shall direct.” 40 Stat. 411, 423, 50 U.S. C. App. § 12. 

After both wars, Congress did adopt measures to dispose of this property. 
The Treaty of Berlin, 42 Stat. 1989, 1940, at the end of World War I, confirmed 
the possession of vested enemy property by the United States. Junkers v. Chemi 
cal Foundation, Inc., 287 F. 597; Lange v. Wingrave, 295 F. 565; Klein v. Palmer, 


8 See Statement of Hon. Robert Lansing, Secretary of State, Hearings before the House 
Committee on Interstate and Foreign Commerce on H. R. 4704, 65th Cong., Ist Sess. 3, 4. 
But see id., at 9. Assistant Attorney General Charles Warren, principal draftsman of the 
bill, testified that it had no application to Germans “domiciled” in this country. Jd. at 34 
And the House report speaks of enemy status as being determined “not so much * * * 
by the nationality or allegiance of the individual, * * * as by his * * * commercial 
domicile or residence in enemy territory. The enemy domiciled or residing in the United 
States is not included. * * *” H.R. Rep. No. 85, 65th Cong., Ist Sess. 

*The validity of this construction is additionally suggested by the explanation in the 
Senate report of the parallel term of § 2, “doing business within such territory.” Accord- 
ing to the report that meant “having a branch or agency actively conducting business 
within that country.” 8S. Rep. No. 111, 65th Cong., Ist Sess. 4. That is to say, not 
“domiciled” in enemy territory by American corporation law standards, but having a sub 
stantial, not casual or transitory connection with it. See also Hearings before a Sub- 
committee of the Senate Committee on Commerce on H. R. 4960, 65th Cong., 1st Sess. 
136—137 

°H. R. Rep. No. 976, 80th Cong., Ist Sess. 8. 
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18 I’. 2d 932. For present purposes it does not matter whether this action was 
taken simply to secure claims of American citizens against Germany or was re- 
garded as the rightful withholding of spoils of war. In the Settlement of War 
Claims Act of 1928, 45 Stat. 254, 270, 50 U. S. C. App. §§ 9 (b) (12), (13), (14), 
(16), 9 (m), Congress provided for the return to admittedly enemy owners of 
80% of their vested property. See Cummings v. Deutsche Bank, 300 U. S. 115.° 
Section 32 of the Trading With the Enemy Act, 60 Stat. 50, as amended, 50 U. S. C. 
App. (Supp. 1V, 1946) § 82, enacted after World War II, provided for adminis- 
trative returns of property to certain classes of “technical” enemies who were 
ineligible to bring suit under §9 (a). Thus, if §89 is treated as dealing only 
with property not otherwise subject to recovery, the consistency of the pattern of 
enactment is preserved. On the other hand, if the significant language of the 
section is regarded as requiring the retention of property which would otherwise 
be recoverable in a suit under §9 (a), it would mark the first departure from 
what appears to be a heretofore consistent congressional policy. 

Section 39 was passed as part of a measure establishing a commission on the 
problem of compensating American prisoners of war, internees and others who 
suffered personal injury or property damage at the hands of World War II 
enemies. Congressional attention was focused on the nature and extent of these 
claims and methods of adjudicating them. The issues involved in § 39 were of 
peripheral concern. Reading the legislative history in this light, it lends sup 
port to the view that § 39 was conceived as dealing with property not otherwise 
subject to return. Senate hearings opened with detailed testimony analyzing the 
value of assets which would be left after payments for administration and 
liquidation, returns under § 32, and disbursements in satisfaction of judgments in 
suits brought under § 9 (a). Hearings before a Subcommittee of the Senate Com- 
mittee on the Judiciary on H. R. 4044, 80th Cong., 2 Sess. 12-21. See also id., 
at 44, and Hearings before the House Committee on Interstate and Foreign 
Commerce on H. R. 873, 8Oth Cong., Ist Sess. 264. It seems clear that the legis- 
lation looks to the disposition of this fund, and the conclusion is reinforced by 
the provision of the section that “The net proceeds remaining upon the completion 
of administration, liquidation, and disposition pursuant to the provisions of this 
Act of any such prope rty or interest therein shall be covered into the Treasury 
at the earliest practicable date.” 

The tenor of the hearings demonstrates no purpose to change the existing 
scope of §9 (a). The only reason a proviso to that effect was not included in 
§ 39 as passed seems to be an assumption—unwarranted in the light of other 
evidence before the committees discussed below—that a national of any enemy 
nation had no rights under §9 (a) in any case.’ Indeed, the terms “enemy,” 
“enemy alien,” “enemy national,” and “German or Japanese national” are used 
interchangeably in the hearings, not only by committee members but by wit- 


*The resolution of July 2, 1921, terminating the state of war with Germany, provided 
that “All property of the Imperial German Government * * * and of all German nationals 
which * * * has come into the possession or control of * * * the United States * * 
shall be retained * * * and no disposition thereof made except as shall have been hereto 
fore or specifically hereafter shall be provided by law.” 42 Stat. 105, 106. By the Treaty 
of Versailles, art. 297 (d), “all exceptional war measures, or measures of transfer * * * 
shall be considered as final and binding upon all persons.” In art. 297 (i), Germany 
undertook, “‘to compensate her nationals in respect of the sale or retention of their prop 
erty, rights, or interests in Allied and Associated States.”’ The Treaty of Berlin, 42 Stat. 
1939, 1940, incorporated these provisions of the Versailles Treaty, together with appen 
dices defining ‘“‘exceptional war measures” and cutting off the right of suit by German 
nationals against American officials on account of wartime action. An agreement of 
August 10, 1922, 42 Stat. 2200, established a Mixed Claims Commission to adjudicate claims 
of American nationals against Germany. Provisions for the return of vested property were 
made by successive amendments to § 9 Finally, in the Settlement of War Claims Act, 
45 Stat. 254, 270, Congress provided for the return of 80% of their vested property to 
German enemies who would waive their claims to the remaining 20%. Germany in a debt 
funding agreement of June 23, 1920, deposited bonds with the United States, payments on 
which were to be applied to the settlement of awards of the Mixed Claims Commission. 
When Germany defaulted on these payments, Congress, by Publie Resolution No. 53 of 
June 27, 1934, suspended all deliveries of property under the Settlement of War Claims 
Act to German nationals until Germany should clear up the arrears. 

7 As it passed the House, the bill contained a provision suspending the payment out of 
ve aed assets of debts owed by enemies to citizens. In the Senate hearings, Representative 
Beckworth, who had sponsored that provision, urged the Senate to go further and suspend 
the payment of so-called “title claims” as well. He presented a draft amendment for the 
Senate committee’s consideration which provided that “no property * * * shall be re- 
turned to former owners * * * except as directed by a court under § 9 (a) of the act. 
This was to be an addition to the provision which became § 39. Hearings before a Sub- 
committee of the Senate Committee on the Judiciary on H. R. 4044, 80th Cong., 2d Sess. 
124. Both of these provisions were omitted from the bill reported by the Senate. Al- 
though this bit of legislative history reveals a certain amount of confusion about the 
operation of the Act, it is tolerably clear from it that the operation of § 9 (a) was not 
intended to be affected by the legislation. 
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nesses from the Office of Alien Property, without regard to precise shades of 
meaning in the context of the Trading With the Enemy Act. 

By § 39 Congress was manifesting its “firm resolve not to permit the recut 
rence of events which after the close of World War I led to the return of enemy 
property to their former owners.” H. R. Rep. No. 576, 80th Cong., Ist Sess. 2 
Those events, as we have seen, culminated in the Settlement of War Claims Act 
of 1928 permitting enemies as defined in §2 of the Trading With the Mnemy 
Act to recover 80% of their vested assets. The major controversy on § 39 was 
whether this reversal of post-World War I policy was justifiable as a matter of 
international law or appropriate as a course of action for the United States 
Opponents of the section considered the “policy of nonreturn” as applied to 
admitted enemies illegal, or at least unjust, confiscation of private property. To 
this point—and not to the issue before the Court in this case—were directed the 
references in the reports, H. R. Rep. No. 576, 80th Cong., Ist Sess. 2, and debate, 
94 Cong. Ree. 550-551, on which the Government relies. 

On the other hand, both Senate and House committees had before them testi- 
mony calling attention to the very problem now in issue. Hearings before the 
House Committee on Interstate and Foreign Commerce, supra, at 265; Hearings 
before a Subcommittee of the Senate Committee on the Judiciary, supra, at 197, 
254. And one witness presented a draft substitute for the section, complex to 
be sure, which would expressly have saved cases like Guessefeldt’s from the opera- 
tion of the bill. Jd., at 233-236. This suggestion was not acted upon by the 
committee. Yet, taken as a whole, the testimony on this issue was meagre and 
unimpressive. It was largely in written form, and therefore less likely to have 
been seen by or to have had impact on the committee members or to reflect their 
views. These considerations, taken together with the peripheral character of 
the problem from the committees’ point of view, the consistent failure to appre- 
ciate the technical significance of the term “enemy national” in the framework 
of the Act, and the fact that the matters raised by this testimony were not touched 
upon in floor debate—all go far to overcome any presumption that the claimant’s 
situation was considered by Congress and rejected. 

Moreover, a decision for the Government would require us to decide debatable 
constitutional questions. In suits by United States citizens, §9 (a) has been 
construed over the Government’s objection to require repayment of just com- 
pensation when the Custodian has liquidated the vested assets. Becker Steel 
Co. v. Cummings, supra; Hennkels vy. Sutherland, 271 U. 8. 298; see Central Union 
Trust Co. v. Garvan, supra, at 566; Stoehr v. Wallace, 255 U. 8. 239, 245. Such 
a construction, it is said, is necessary to preserve the Act from constitutional 
doubt. It is clear, too, that friendly aliens are protected by the Fifth Amend- 
ment requirement of just compensation. Russian Volunteer Fleet v. United 
States, 282 U. 8.481. The question which remains is whether a citizen in Guesse- 
feldt’s position of a nation with which this country is at war is deemed a friendly 
alien. More broadly, is any national of an enemy country within the reach of con- 
stitutional protection? The thrust of the Government’s argument is that § 39 bars 
any such claimant on the mere showing of his citizenship. 2x parte Kawato, 317 
U. 8. 69, holds that as a matter of common law as well as interpretation of the 
Trading with the Enemy Act a resident enemy national, even though interned, 
must be permitted access to American courts. And The Venus, 8 Cranch 253, 
seems to say that at common and international law, in the absence of hostile 
acts, enemy status, at least for the purpose of trade, follows location and not 
nationality. Cf. Miller v. United States, 11 Wall. 268, 310-811. 

On the other side is Mr. Justice (then Judge) Cardozo’s careful opinion in 
Techt v. Hughes, 229 N. Y. 222, holding that a national of an enemy country, 
wherever resident, is an enemy alien and that any mitigation of the rigors of 
that status, as in the right to sue, is a matter of grace. He suggests, however, 
that “enemy alien” for the purpose of trade with the enemy may be something 
different than for other purposes, but he had, of course, no occasion to consider 
whether this difference attained constitutional dimensions. In Klein v. Palmer. 
supra, a suit by two resident German citizens, one proclaimed a dangerous enemy 
alien during World War I, against the Alien Property Custodian for damages and 
equitable relief, Judges Hough, L. Hand, and Mack held that “the government 
was under no constitutional prohibition from confiscating the property of the 
enemy’s nationals, whether resident or nonresident.” Jd., at 934. It was the 
court’s view that the class of nonenemies for the purpose of § 2 of the Trading 
with the Enemy Act was broader than the class entitled to just compensation 
under the Fifth Amendment. 
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Certainly the constitutional problem is not imaginary and the claim not frivo- 
lous which would have to be rejected to decide in the Government’s favor. Con- 
sidering that confiscation is not easily to be assumed, a construction that avoids 
it and is not barred by a fair reading of the legislation is invited. 

The concern of the Trading with the Enemy Act is with problems at once com- 
plicated and far-reaching in their repercussions. Instead of a carefully matured 
enactment, the legislation was a makeshift patchwork. Such legislation strongly 
counsels against literalness of application. It indicates a wise latitude of con- 
struction in enforcing its purposes. Cf. Clark v. Uebersee Finanz-Korp., supra ; 
Varkham vy. Cabell, 326 U. 8. 404; Silesian-American Corp. v. Clark, 332 U. 8. 
469." 

None of the considerations we have canvassed standing alone is conclusive in 
favor of the claimant. Perhaps none, by itself, would justify a decision in his 
favor. The cumulative effect, however, places such a decision well within the 
hounds of reasonable construction. We have said enough to show that the qnes- 
tion is not free from doubt. On the balance, however, we think § 39 is properly 
construed as applying only to those German and Japanese nationals otherwise 
ineligible to bring suit under § 9 (a). 

The judgment below is 

Reversed, 


Mr. Justice CLARK took no part in the consideration or decision of this case. 


S Other than those here for review, six district court-cases have involved construction 
of § 39. The Government contends that five of these have accepted the position it urges 
in this case Schill v. McGrath, 89 F. Supp. ): Lippman vy. McGrath, 94 F. Supp. 1016; 
Bellman vy. Clark, Civ. No. 47-229 (S. D. N. Y. Nov. 8, 1948); Mittler v. McGrath, Civ 
No. 3276-48 (D. D. C. Mar. 31, 1950); Janner vy. MeGrath, Civ. No. 3685-49 (D. D. C. 
Mar. 31, 1950). Even if this were true, it would present no such settled line of adjudica- 
tion as to give pause to this Court in upsetting it. But at least three of these cases present 
no conflict with a decision in favor of the claimant here. In Mittler, Janner, and Lippman, 
plaintiffs are enemies within § 2, thus ineligible under § 9 (a), and because they are also 
citizens of Germany must be barred by § 39 whatever the meaning ascribed to the term 

national” in that section. The same is possibly true of Schill, since the plaintiff there 
was interned as a dangerous enemy alien during the war. It might also be added that 
in McGrath v. Zander, supra, decided after the enactment of § 39, the Government appar- 
ently made no contention that the section would bar the suit, although on the Government's 
theory that result would clearly follow Thus, analysis of the cases shows no such near 
unanimity In its favor as the Government contends. 


SUPREME COURT OF THE UNITED STATES 
No. 204.—OcronerR TrerM, 1951 


Richard Guessefeldt, Petitioner, 
v. On Writ of Certiorari to the Court of 
J. Howard McGrath, Attorney General Appeals for the District of Colum- 
as Successor to the Alien Property bia Circuit. 
Custodian. 


{January 28, 1952] 


Mr. Cuter Justice Vinson, with whom Mr. Justice Reep and Mr. Justice 
MINTON join, dissenting. 

I dissent because I would read Section 39 as it is written. That Section plainly 
forbids return of vested property to “any national’ of Germany or Japan.’ 
Petitioner is a German citizen and the Court itself concedes that a German 
citizen is a German national. (Op. p. 12.) Yet the Court permits return of 
property to petitioner, limiting the application of Section 39 to some nationals, 


namely those nationals who are also “enemies” as the term is defined in Section 2 
(a) of the Trading with the Enemy Act. 


1“No property or interest therein of Germany, Japan, or any national of either such 
country vested in or transferred to any officer or agency ef the Government at any time 
after December 17, 1941, pursuant to the provisions of this Act, shall be returned to 
former owners thereof or their successors in interest, and the United States shall not pay 
e>mpensation for any such property or interest therein. The net proceeds remaining upon 
the completion of administration, liquidation, and disposition pursuant to the provisions of 
this Act of any such property or interest therein shall be covered into the Treasury at the 
earliest practicable date. Nothing in this section shall be construed to repeal or otherwise 
affect the operation of the provisions of section 32 of this Act or of the Philippine Property 
Act of 1946." (Emphasis supplied.) 62 Stat. 1240, 1246 (1948), 50 U. S. C. App. (Supp 
IV) § 39. 
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Phe term “national” has also been given legislative definition. “National” 
defined as including “a subject, citizen or resident of a foreign country” in 
lixecutive Order No. S359, a regulation “approved, ratified, and confirmed” by 
s‘ongress in 1941" The Court applies Section 39 by reading out the term 
ational” and inserting the term “enemy” as defined in Section 2 (a). Since 
t is apparent on the face of the statute that Congress in no wise chose to assiimi- 
ate these two clearly defined terms, the Court should net. 
Just the other day, we held that “[wle are not free, under the guise of con 
truction, to amend [a] statute” by reading “carefully distinguished and sepa 
rately defined terms to mean the same thing.” Pillsbury v. United Engineering 
Co., U. S. , (1952), (decided January 2, 1952, op. pp. 3-4). In 
departing from that standard in this case, the Court rewrites Section 39 so that 
the Trading with the Enemy Act of 1917, as amended, will conform more closely 
to its own notions of statutory symmetry. Condemning that Act as a “make 
hift patchwork” does not justify a failure to read the 1948 addition of Section 39 
s it Was written by Congress. Statutory revision by this Court is not consistent 
with our judicial function of enforcing statutory law as written by the legislature. 
In my view, this case should be decided on the basis of the legislatively defined 
anguage of Section 39. But the Court has broadened the inquiry. Even on the 
Court’s own basis, the result in this case cannot be squared with the history of 
he Trading with the Enemy Act, the legislative background of Section 39 or the 
cope of Congress’ war power over enemy property. 
At the outset, it should be clearly understood that when petitioner’s property 
vas vested, he was an alien enemy in every ordinary sense of that term. So long 
his citizenship was German, he became an enemy upon tiie declaration of 
war with Germany, wherever his residence and whatever his personal senti- 
ients, This Court has so held throughout its history.“ The Court today 
icknowledges that Techt v. Hughes, 229 N. Y. 222, 128 N. E. 185 (1920), so held 
ifter an exhaustive review of the authorities. It should be added that this 
Court recently adopted the rationale of Tech? v. Hughes, supra, in Johnson y. 
Kisentrager, 339 U.S. 763, 771-772 (1950). Nor need we look only to judicial 
elinition of petitioner’s status. Congress has defined “alien enemies” as includ 
ng “all natives, citizens, denizens, or subjects of the hostile nation or govern 
nent.”’ As we so recently said, the classification between friend and enemy 
based upon citizenship, if ever “doctrinaire,”’ has now been “validated by the 
actualities of modern total warfare.’ Johnson vy. Lisentrager, supra, at T72 
When, in 1917, Congress detined the term “enemy” solely “for the purposes of” 
the Trading with the Enemy Act, it was aware that such status was ordinarily 
determined by “nationality or allegiance of the individual” rather than by 
domicile or residence.” * However, at that time, Congress chose to limit the 
definition of “enemy” to include only those persons “resident within” enemy 
territory—a definition which does not include petitioner on the pleadings in this 
ase. Section 2 (a) of the Trading with the Enemy Act. This represented a 
eliberate “relaxation” and “modification” of Congress’ power over enemy prop- 
erty.’ This policy of modification was followed throughout the World War I 
lien property program, culminating in the Settlement of War Claims Act of 
1928 which authorized return of 8O% of seized property to its former ownets 
World War II legislation over alien property represented a complete reversal 
f the soft policy of World War I. In 1941, Congress extended the power of 
izure and vesting to all property of “any foreign country or national thereof’ 
exercising its war power “to affirmatively compel the use and application of 
reign property in a manner consistent with the interests of the United States.” ” 


8 


5 (EB) (i), 6 Fed. Reg. 2897, 2898 (1941). 
tat 


{ 
55 Sts R38, 840 (1941) 

‘The Rapid, 8 Cranch 155, 161 (1814); White v. Burnley, 20 How. 235, 249 (1857): 
The Venice, 2 Wall. 258, 274 (1864): The Benito Estenger, 176 U. 8S. 568, 571 (1900); 
Herrera Vv. United States, 222 U. S. 558, 569 (1912). 

5 Alien Enemy Act of 1798, 1 Stat. 577, now 50 U. 8S. C. § 21. A similar definition of 
“alien enemies” had also been used in the naturalization laws. 2 Stat. 153, 154 (1802); 
R. S. § 2171. In World War I, Congress specifically exempted “alien enemies” from the 
lraft, a context in which the term “alien enemy” would be meaningless if it did not 
include nationals of enemy nations residing in this country. 40 Stat. 76-78, 885, 955 
(1917-1918). 

*H. R. Rep. No. 85, 65th Cong., Ist Sess, 2 (1917). 

7 Thid.; S. Rep. No, 111, 65th Cong., Ist Sess. 2 (1917); 55 Cong. Rec. 4842 (1917). 
See Pa parte Kawato, 317 U. 8S. 69, 76-77 (1942). 

845 Stat. 254, 270-274 (1928), 50 U. S. C. App. §§ 9 (b) (12)—(14) and (16), 9 (m). 
Returns of German property were postponed in 1934 when it appeared that Germany was 
in default in the payment of war claims. 48 Stat. 1267 (1934). 

*55 Stat. 838, 839 (1941), 50 U. 8. C. App. §5 (b): 8. Rep. No. 911, 77th Cong., Ist 

s. 2 (1941). See Clark v. Uebersee Finanz.Korp., 332 U. 8. 480 (1947). 
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In 1946, Congress added Section 32 to the Trading with the Enemy Act author- 
izing administrative return of vested property subject to certain conditions, one 
of which prevented administrative return to a “citizen or subject of [an enemy] 
nation” who was “present * * * in the territory of such nation.” Finally, 
in the War Claims Act of 1948, Congress added Section 39 to the Trading with 
the Enemy Act, thereby expressing its “firm resolve not to permit the recurrence” 
of the World War I policy of returning enemy property.“ The House Committee 
on Interstate and Foreign Commerce, in reporting favorably upon the bill, stated ; 

“The policy of nonreturn and noncompensation is a sound public policy which 
shovld be enacted into law. It does not violate any concepts of international 
law or international morality. No essential difference exists between private 
property and public property in the case of Germany and Japan. For several 
years before World War II while Germany and Japan were preparing to make 
war upon the United States, property owned in the United States by: the citizens 
of both of these countries was subject to rigid control of their respective govern- 
ments. While the fiction of private ownership was retained, actually property 
of German and Japanese nationals in the United States was widely used to accom- 
plish the national objectives of those countries. 

“The position of Germany and Japan (with respect to war claims against 
these countries) is somewhat analogous to that of a bankrupt against whom 
claims are apt to be filed in an amount greatly in excess of the bankrupt’s assets. 
The legitimate claims of the United States alone, on account of the expense 
incurred in fighting World War IT, will most likely exceed many times the assets 
available for payment even over a considerable period of years. Under these 
circumstances it is therefore not only expedient but just and fair for the United 
States to marshal all Japanese and German assets which are available in this 
country.” ” 

Under this reversal of World War I policy, the property of German nationals, 
including petitioner’s, was to be retained to satisfy war claims arising out of 
German aggression. The policy of nonreturn of vested property to German na- 
tionals restricts the scope of Section 9 (a) as to returns to German nationals 
such as petitioner who are not “enemies” as defined in Section 2 (a). The pri- 
mary purpose of Section 9 (a)—to provide for judicial return of property mis- 
takenly seized from American citizens or nationals of friendly countries—is 
preserved.” Such an interpretation of Section 39, reading the word “national” 
as meaning “national” and not “enemy,” is far more harmonious with the entire 
Act and particularly the World War II legislation on alien property “ than the 
Court’s reading of the statute. 

Looking to the legislative history of Section 39 itself, the Court notes that 
congressional attention was focused on the problem of compensating prisoners of 
war, internees, and others injured by our World War II enemies. With the 
claims of the victims of aggression pressed upon it, it is not surprising that when 
Congress balanced those claims against the rights of enemy nationals to property 
lawfully vested by the Alien Property Custodian, it prohibited return of prop- 
erty to enemy “nationals” and not merely to “enemies” as restrictively defined 
in Section 2 (a) of the Trading with the Enemy Act of 1917. It cannot be fairly 
suggested that congressional tse of the term “national” was inadvertent. Ob- 
jections to the restriction on recovery of property under Section 9 (a) resulting 
from the use of the term “national” instead of “enemy” in Section 39 were 
pressed upon Congress in a written statement and in oral testimony before a 


1 60 Stat. 50 (1946), 50 U. S.C. App. § 32 (a) (2) (D). 

1H. R. Rep. No. 976, 80th Cong., Ist Sess., 2 (1947). 

12 Jd., at 2—3. 

%* Section 9 (a) was orginally designed to protect American citizens, S. Rep. No. 111, 
65th Cong., Ist Sess., 8 (1917), and apparently the bulk of the claims filed under § 9 (a) 
are those of American citizens. Hearings before Senate Committee on the Judiciary on 
H. R. 4044, 80th Cong., 2d Sess., 44 (1848). 

441946 patent legislation likewise conforms to this pattern. In 1921 Congress barred 
claims based upon World War I use of patent rights of an “alien enemy.” 41 Stat. 1313, 
1314, 35 U. S. C., § 86. In 1946 Congress barred claims for patent infringement during 
World War II brought by a “national” of an enemy country. 60 Sat. 940, 944, 25 U.S. C 
§ 111. The failure to use the term “enemy” was deliberate. The- next section of the 
1946 Act refers to “rights of any enemy * * * as defined by the Trading With the Enemy 
Act * * *” 60 Stat. 940, 944. 85 U. 8S. C.. § 112. And the bill as drafted in the House 
Committee on Patents, H. R. Rep. No. 1498, 79th Cong., 2d Sess. (1946), used the term 
“national” as used in proposed bill H. R. 2111 (8 9), rejecting the term “alien enemy” as 
used in the 1921 legislation and in proposed bill H. R. 4079 (§ 10). This was done after 
the difference in meaning of the term was calle’ to the attention of the Committee by the 
Office of Alien Property Custodian. Hearings before the House Committee on Patents on 
H. R. 2111 and H. R. 4079, 79th Cong., Ist Sess., 105 (1945). 
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congressional committee.” A witness offered a proposed amendment to Sec- 
tion 39 that would have limited its application to certain described enemy na- 
tionals.” Even this amendment would not have saved petitioner’s claim. It 
would not have substituted the term “enemy” as narrowly defined in Section 2 (a) 
of the Act and hence would not have limited the operation of Section 39 as 
drastically as the Court does today. 

The Court closes with the statement that its construction of Section 39 avoids 
a constitutional problem which, it says, “is not imaginary.” As discussed above, 
it is settled that petitioner is an alien enemy in every sense of the word but 
the purposely restrictive definition of Section 2 (a) of the Trading with the 
Enemy Act. “There is no constitutional prohibition against confiscation of 
enemy properties.” United’States v. Chemical Foundation, Inc., 272 U. S. 1, 11 
(1926), and cases cited therein. The suggestion that the relaxed legislative 
definition of “enemy” in 1917 could limit the constitutional war power of Con- 
gress over enemy property finds no support in decisions of this Court.” 

Petitioner, a German citizen present in Germany during the war, is certainly 
as much an enemy alien as was Ludecke, a German citizen lawfully resident in 
this country during the war. We found no constitutional barrier to Ludecke’s 
summary removal without judicial scrutiny under the Enemy Alien Act of 1798. 
Ludecke v. Watkins, 335 U. 8. 160 (1948). That opinion relied upon an excerpt 
from a paragraph by Chief Justice Marshall in Brown v. United States, 8 Cranch 
110, 126 (1814), a case dealing with confiscation of property. 335 U. S. at 164. 
The full paragraph reads as follows: 

“War gives an equal right over persons and property: and if its declaration 
is not considered as prescribing a law respecting the person of an enemy found 
in our country, neither does it prescribe a law for his property. The act con- 
cerning alien enemies, which confers on the president very great discretionary 
powers respecting their persons, affords a strong implication that he did not 
possess those powers by virtue of the declaration of war.” 

Any doubts as to Congress’ “equal right over persons and property” of enemy 
aliens should have vanished with the Ludecke decision. The Just Compensation 
Clause, like the Due Process Clause, is found in the Bill of Rights. As we said 
in our Ludecke decision, “it would savor of doctrinaire audacity now to find the 
statute offensive to some emanation of the Bill of Rights.” 335 U.S. at 171. In 
addition to what was said in Ludecke, the admonition of Chief Justice Marshall 
in United States v. Brown, supra, is appropriate in this case: 

“Respecting the power of government no doubt is entertained. That war gives 
to the sovereign full right to take the persons and confiscate the property of the 
enemy wherever found, is conceded. The mitigations of this rigid rule, which the 
humane and wise policy of modern times has introduced into practice, will more 
or less affect the exercise of this right, but cannot impair the right itself. That 
remains undiminished, and when the sovereign authority shall chuse to bring 
it into operation, the judicial department must give effect to its will. But until 
that will shall be expressed, no power of condemnation can exist in the Court.” 
8 Cranch at 122-123. 

The will of Congress having been expressed in unmistakable terms in Section 39, 
I would enforce, not frustrate, the legislative command. 


Senator Dirksen. Will you suspend for a moment ? 

(Brief recess.) 

Senator Dirksen. The committee will resume. Will you proceed ? 
Mr. Kuxrrncer. Thank you. 


% Hearings before the Senate Committee on the Judiciary on H. R. 4044, 80th Cong., 2d 
Sess., 197-198, 233-234 (1948). See also id., at 254-255, and 94 Cong. Rec. 551 (1948). 

% JTd., at 235. 

17 Re parte Kawato, 817 U. 8S. 69 (1942), in holding that an enemy alien’s right of access 
to federal courts was not barred by common law or statute, did not touch upon the consti- 
tutional power of Congress over enemy property. The extension of that power to include 
property of an American citizen resident in an enemy country, The Venus, 8 Cranch 253 
(1814), hardly supports a restriction of that power in case of petitioner, an enemy citizen 
present in an enemy country. 

In Silisian-American Corp. v. Clark, 332 U. 8. 469, 475 (1947), the Court said: 

“There is no doubt but that under the war power [Art. I, § 8, cl. 11], as heretofore inter- 
preted by this Court, the United States, acting under a statue, may vest in itself the prop- 
erty of a national of an enemy nation. Unquestionably to wage war successfully, the United 
States may confiscate enemy property. United States v, Chemical Foundation, 272 U. S. 
1,11.” (Emphasis added.) 

In discussing the requirement that just compensation be paid for seizure of property of 
“friendly aliens,” the Court had obvious reference to the nationals of friendly nations. 332 
U. S., at 475-476, 479-480. 
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We had gotten to the point where the Supreme Court decision in the 
Guessefeldt case was rendered. 

Senator Dmxsen. Yes 

Mr. Kierrcer. I should like to introduce the opision of Federal 
Judge Campbell in Chicago in the companion case. That is very 
short. I just got it this morning. There was some question that arose 
in the litigation as to the availability of ship passage. A letter to 
Congressman Bush from the Maritime Commission, which is brief, 
will conclude the insertions that I have for the record, if you will 
permit that. 

Senator Dixksen. Thank you, sir. 

(Data submitted by Mr. Klepinger follow :) 


IN THE UNITED States Disrricr Cocrr FOR THE NORTHERN District OF ILLINOIS 
EASTERN DIVISION 
No. 47 C 1830 


Kaku Nagano, Plaintiff, vs. Herbert Brownell, Jr., Attorney General as Successo) 
tu the Alien Property Custodian, Defendant 


FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER 


CAMPBELL, District Judge 

The Court of Appeals has decided that plaintiff is entitled to recover her stock 
interest in the Fuji Trading Company if, at a trial, she could support the aver 
ments in her complaint. Aaku Nagano v. MeGrath (137 F. 2d 759). That 
decision was affirmed by an equally divided Supreme Court (342 U. S. 916). 

At the trial, counsel submitted a comprehensive stipulation of facts. Many 
of the court’s findings outlined below are based in large measure upon that 
stipulation; other findings are based upon testimony adduced at the trial. 


Findings of Fact 
1. On February 2, 1943, the then Alien Property Custodian, acting under the 
provisions of the Trading With the Enemy Act of 1917, as amended (50 U.S. C. A. 
Appendix pars. 1 et seq.), vested in himself plaintiff's entire stock interest in 
the Fuji Trading Company, an Illinois corporation. Said corporation manu 
factures and sells Chinese and Oriental food products, and was founded in 1910 
by plaintiff's husband, Shinsaku Nagano, On the date plaintiff's stock was vested 
by the Alien Property Custodian, the shares of said corporation were owned 
as follows: 
Shares 
Plaintiff ; , : i pemgchel oe BO 
Shinsaku Nagano ; ons nities 
Y. S. Miva : Pon ce as Sh 15 


2. The Attorney General of the United States, defendant herein, is now hold 
ing, pursuant to said vesting order, Certificate 60 for 5.670 shares of the capital 
stock of the Fuji Trading Company. Prior to the vesting thereof, plaintiff was 
the owner of record of said shares 

3. Plaintiff is a native-born citizen of Jepan. She was married in Japan in 
January 1914 to one Shinsaku Nagano, who was also a native-born citizen of 
Japan. 

4. Shinsaku Nagano immigrated to the United States for permanent residence 
in 1906. At the time of his marriage to plaintiff, and at all times since then, 
until his death on September 15, 1951, Shinsaku Nagano was resident of the 
United States in Chicago, Illinois. 

5. In December 1914, a daughter, Masako, was born to plaintiff in Japan. 

6. In January 1915, plaintiff immigrated to the United States, entering with 
her husband for permanent residence, leaving her child, Masako, in the eare of 
her grandmother, plaintiff's mother, in Japan. 

7. In September 1916, a son, Chigeo, was born to plaintiff in Chicago, Tllinois 

8. In March 1919, plaintiff, with her son Shigeo, went with her husband to 
Japan. In August 1919, a daughter, Takako, was born to plaintiff in Japan. 
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9. Plaintiff returned to the United States, reentering as a permanent resident, 
with her husband and American-born son Shigeo, on or about October 24, 1919, 
leaving the two Japanese-born daughters in the care of their said grandmother. 
Thereafter plaintiff remained with her husband in Chicago, Illinois, until about 
February 15, 1924. 

10. On or about February 15, 1924, plaintiff and her husand, together with their 
son Shigeo, went to Japan. Plaintiff's husband returned to the United States in 
the Autumn of 1924, plaintiff and their children remaining in Japan. 

11. Plaintiff's husband traveled to Japan each year after 1924, including 1941 
During such trips, (a) he rejoined his wife and children, and (b) he purchased 
the raw material required for the business of Fuji Trading Company. 

12. On or about September 8, 1982, plaintiff returned to the United States, 
remaining with her husband in Chicago, [linois, until about Jume 20, 1983, when 
she went to Japan. 

13. In 1934 plaintiff's husband acquired a house in Tokyo which he provided 
for the use of plaintiff and their children. The house was designed and con- 
structed at a cost of $15,000.00, and sold in 1945 at a price of approximately 
$37,000.00. 

14. The plaintiff’s husband owned another house at Shizuoka in Japan which 
plaintiff occupied with her children prior to 1984 and to which she returned in 
1945, 

15. Since 1930 the assets of plaintiff’s husband have amounted to approximately 
500,000.00. Except for the above two houses in Japan, these assets consisted of 
commercial real estate and personal property, including the stock of Fuji Trading 
Company, located in Chicago, Tllinois. 

16. In 1924, while plaintiff and her husband were in Japan, they decided that 
each of their children should receive a Japanese education. Plaintiff and her 
husband were particularly anxious that their son Shigeo should learn the Jap- 
nese language, since they believed he would some day manage the affairs of the 
Fuji Trading Company. 

17. In 1924, plaintiff and her husband decided that plaintiff should remain in 
Japan until each of their children completed his or her education. 

18. In addition, plaintiff and her husband decided that plaintiff should remain 
with her daughters in Japan until each was married. 

19. Before the war between Japan and the United States, Japanese marriages 
were customarily arranged by the parents of the parties, and by an intermediary, 

r “matchmaker.” ‘The presence of at least one parent each of the parties was 
essential to the arrangement of a marriage. 

20. Plaintiff was particularly concerned about the marriage prospects of Masako, 
ier older daughter. Masako was not married until 1950. Plaintiff's prolonged 
stay in Japan was occasioned primarily by her lack of success in arranging for 
the marriage of Masako. ‘Throughout her stay in Japan, plaintiff often expressed 
in intent to return to her husband in the United States. 

21. Plaintiff's daughter, Masako, was married on April 23, 1950. On that date, 
plaintiff applied for a visa to return to the United States as a returning resident, 
and she did return on June 26, 1950. Her admission for permanent residence 
under the immigration laws of the United States was confirmed by order of the 
\ssistant Commissioner, Adjudications Division, Immigration and Naturalization 
Serviee, on Angust 11, 1950. 

22. At all times since 1915, plaintiff regarded Chicago, Illinois, as “her home,” 
and she intended to return to her home immediately after the marriage of her 
daughters. 


"2 


23. At all times since 1915, plaintiff was a resident of Chicago, Illinois. 
Conclusions of Law 


1. Section 7 (c) of the Trading with the Enemy Act of 1917, as amended (50 
U. 8S. C. A. Appendix Sec. 7 (c)), authorized the Alien Property Custodian, under 
the direction of the President, to seize property belonging to or held for an 
enemy. 

2. The term “enemy” is defined by Section 2 of said Act to mean “Any indi 
vidual * * * of any nationality, resident within the territory * * * of any na- 
tion with which the United States is at war * * *.” 

3. Plaintiff was not “resident within” Japan at any time since 1915, and was 
therefore not an “enemy” as that term is used in the Trading with the Enemy 
Act, 

t, Section 9 (a) of the Trading with the Enemy Act provides: 

“Any person not an enemy * * * claiming any interest, right, or title in any 
money or other property which may have been conveyed * * * to the Alien 
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Property Custodian or seized by him hereunder and held by him * * * may 
institute a suit in equity * * * in the district court of the United States * * * 
to establish the interest * * * so claimed, and if so established the court shall 
order the * * * conveyance * * * of the money or property so held by the Alien 
Property Custodian * * *.” 

5. Under the provisions of said Section 9 (a), plaintiff is entitled to an order 
of this court requiring defendant, as successor to the Alien Property Custodian, 
to convey to plaintiff all property seized through the vesting order of 1943. 


ORDER 


Defendant Herbert Brownell, Jr., Attorney General of the United States, as 
successor to the Alien Property Custodian, is hereby ordered to assign and trans. 
fer to plaintiff Certificate 60 for 5,670 shares of the capital stock of the Fuji 
Trading Company, an Illinois corporation, seized pursuant to a certain vesting 
order issued on February 2, 1948, by the Alien Property Custodian, within 30 days 
hereof. 


Judge. 


JUNE 24, 1953. 


UNITED STATES DEPARTMENT OF COMMERCE, 
MARITIME ADMINISTRATION, 
Washington, D. C., July 26, 1952. 
Hon. ALVIN R. Bus, 
House of Representatives, Washington, D. C. 

DeaR CONGRESSMAN Buss: Acknowledgment is made of your letter of 18th 
instant with reference to transportation facilities available to American and 
friendly nationals of other countries by which they could return to their resi- 
dences in America upon the outbreak of the war in Europe, September 1939; also 
upon the entrance of the United States in the war, December 1941. 

In the closing days of August 1939, in view of the prospect of war, the German 
lines took steps to return to their homeland as many of their ships as possible. 
In general, this meant that eastbound vessels in the transatlantic trade 
tinished their voyages, whereas westbound sailings were held in abeyance and 
eventually canceled. In the circumstances, visitors in Germany or other hinter- 
land areas served by German ports sought such transportation as could be ob- 
tained from Western Europe or from the Mediterranean, Westbound sailings 
of the Hamburg-America Line and North German Lloyd had certainly ceased 
before September 1, the date Germany invaded Poland, or September 3, the date 
Britain and France declared war on Germany. 

Simultaneously, passenger service from Great Britain and France was greatly 
reduced but under different circumstances. To assist overseas operations these 
governments immediately took the larger and faster vessels for use as transports, 
armed auxiliary cruisers, hospital ships, etc., and eventually requisitioned all 
tonnage. Subsequent to the outbreak of the war on September 3, 1939, space in 
any available passenger vessels of these nations was controlled by the govern- 
ments and generally subject to priorities based on contribution to the war effort. 

In view of cancellations of passenger sailings, the Maritime Commission, in 
conjunction with the Department of State, arranged to evacuate as many persons 
as possible on freighters sailing under the United States flag, both Government- 
owned and private-owned. Regulations were waived so that vessels normally 
allowed to carry up to 12 passengers could carry 40 or 50 persons. (Earlier in 
1939 the Department of State had transmitted authority to consuls to amend the 
safety limitations in vessels’ certificates.) Several such sailings took place from 
western ports of Europe during the closing days of August and also after the 
outbreak of war, until the passage of the Neutrality Act of November 1939, which 
prohibited United States-registered vessels from entering the war zone. 

Additional neutral-flag facilities were available from the Low Countries and 
Scandinavia. But such service was limited after hostilities began in view of 
sea risks involved, the possibility of invasion, and related factors. 

Many passengers were evacuated from Italian ports during the latter months 
of 1959 and early months of 1940 on Italian vessels and United States-flag vessels 
of American Export Lines, American President Lines, and United States Lines. 
When Italy entered the war in June 1940 all Italian lines’ service was canceled 
Subsequent to that date the Neutrality Act was extended to include the Medi 
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terranean, and American Export Lines maintained service weekly from Lisbon 
and until about the time the United States entered the war in December 1941. 

Under special safe-passage arrangements with belligerent nations, the United 
States Government provided several evacuation voyages from Lisbon and from 
Galway on United States-flag vessels in June and July 1940, including steamship 
President Roosevelt and steamship Washington. There were primarily for the 
repatriation of Americans who had not been able to leave Europe under existing 
arrangements prior to that date. 

When the United States entered the war in December 1941 there were no 
facilities by Italian vessels whose services had been canceled 6 months earlier or 
by German vessels whose services had been canceled 15 months earlier. 

In the course special transportation facilities to and from the United States 
were provided by the United States Government for repatriation of American 
diplomatic and consular officials and their families in exchange for similar-status 
belligerents and families in this country. Lisbon was the point of exchange for 
several of these voyages which eventually included American citizens in exchange 
for foreign citizens, in addition to diplomatic personnel. These arrangements 
were handled by the Department of State for whose use the Maritime Commis- 
sion chartered and/or operated steamship Gripsholm and steamship Drottning- 
holm (Swedish flag), in addition to one voyage of the steamship West Point, 
United States Naval Transport (steamship America). Further particulars of 
these exchange voyages are available at the Department of State. 

During the balance of the war, Lisbon continued to be one of the principal 
ateways for Europe and a certain amount of service was maintained at that 
port by Portuguese vessels and other neutral vessels. These facilities were 
supplemented by air services between Lisbon and the United States, including 
Pan American Airways. 

Above paragraphs present salient features of the situation referred to in your 
letter. While transportation was difficult to obtain, it is our belief that American 
tourists or summer visitors to Europe were evacuated by one means or another 
during the late summer and fall of 1939, and that subsequent repatriates were 
mostly those persons stationed in Europe for longer periods of time for business 
or other reasons. If other information is desired, we will endeavor to either 
provide it or suggest sources where it may be obtained. 

Sincerely yours, 
Ear. W. CLarK, 
Deputy Maritime Administrator. 


Mr. Kuirrincer. The gist of the Guessefeldt case is that this old 
man took a vacation to Europe in April 19388 accompanied by his 
daughter and wife. His reentry permit stated that he was going for 
a vacation and to visit a mineral spring. He got caught in the war, 
he made every reasonable effort to get home to Hawan, couldn’t, got 

stuck in Europe, almost died. He had saved his money by thrift over 
a period of about 50 years in Hawaii. He retired, invested it in a 
trust company (the Bishop Trust Co., in Honolulu) and there he left it. 
When the war in Europe became imminent and he couldn’t get ship 
passage back, he had trouble and his reentry permits expired after 
being extended twice. The Treasury, under General Ruling 11, froze 
every dollar in his trust fund in June 1941, long before Pearl Harbor. 
Therefore, he could not get any money from the trust sent to Europe 
and he was stuck. The “Treasury general ruling and blocking order 
has never been lifted. 

The Alien Property Office waited until February or March of 1948, 
almost 3 years after the war was over, to seize the trust. In June 
or July of 1950, the Alien Property Office really pulled the coup de 
grace, They seized, then, all the personal property of his daughter. 
a natural-born American citizen. That consisted of laces, dessert 
spoons, child’s dresses and toys, that sort of thing, even her toy ukulele. 
I could never figure out the reason for that seizure. 

They have never been returned. Now that the litigation is over 
in the district court, I feel that I violate no proprieties or confidence 





174 AMENDMENTS TO THE TRADING WITH THE ENEMY ACT 


by ma) ing that at the time of the hearing of the depositions of this 
girl, her father and mother in Jamaica, Long Island, July 1950, that 
the attorney for the Alien Property Office said that upon the coming 
down of the Supreme Court mandate, he had written a letter “up- 
stairs” (presumably to the Alien Property Custodian) recommending 
the return of this property. That is the situation as it exists now. 

At the recent hearing before the district court here, the trial judge, 
even after his court had been reversed once by the Supreme Court 
till apparently cannot understand what the rule is that has never 
been disturbed, namely that friendly aliens who are in an enemy 
country under the circumstances that Guessefeldt was, are entitled 
to sue under section 9 (a) of the Trading With the Enemy Act, and 
are entitled to recover, assuming there is no taint to their property 
and that they have committed no act that is inimical to the interests 
of the United States. 

If the Chavez bill is passed, that will end this outrageous injustice 
and avoid the necessity of this girl going through the : agony of another 
appeal to the Court of Appeals, because in my judgment the findings 
are so clearly erroneous the judgment will have to be reversed a second 
time. She can tell her own story. 

Senator Dirxsen. Your first name is what? 


STATEMENT OF CHRISTEL GUESSEFELDT, CORONA, N. Y. 


Miss Guesserevpr. Christel. 

Senator Dirksen. And you are presently residing where ? 

Miss Guesseretpr. Corona, N. Y. 

Senator Dirksen. Do you concur in the statements made by Dele 
gate Farrmgton and Mr. WKlepinger, and is there anything you want 
to say in addition thereto? 

Miss Gursseretpr. In addition I just want to say that we never. 
never had any intention of living abroad and staying abroad. First of 
all we had all the property in Honolulu, the life savings of my father 
and there was never ‘ny intention of staying over there in Europe. 

Unfortunately the situation arose and we couldn’t come back. We 
have all the personal property and household goods stored in Hono 
lulu. I think that is enough reason to show “that there was never 
any intention of staying abroad. 

Senator Drrxsen. Is that as much amplification as you care to 
make ¢ 

Miss GurssereLpr. Yes. 

Senator Dirksen. We thank you very much. Joe, thank you. 

Let me inquire here for a moment. 

Mr. Mahony is here. Mr. Mahony, I understand you want to appear 
with reference to Senate Joint Resolution 92. That is the resolution 
introduced by Senator Chavez of New Mexico. 

Mr. Manony. I was asked to appear. 

Senator Dirksen. Oh, yes. 

Did you want to testify at length? 

Mr. Manony. I understand counsel had some questions to address 
to me with respect to the bill. 

Senator Dirksen. Let me inquire also of Mr. Thiesing. 

Is Mr. Thiesing here? Mr. Thiesing, you wanted to appear on 
S. 2171. 

Mr. Turestne. Yes. 
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Senator Dirksen. Did you want to testify at length? 

Mr. Turestne. Briefly. 

Senator Dirksen. And Mr. Fredric Emmerich, also an attorney 
from New York. 

Mr. Em»ertcu. My statement will be made with Mr. Thiesing. 

Senator Dirksen. I am afraid it will be impossible to conduct a 
hearing tomorrow. I am so saddled with work of the Appropriations 
Committee and we have a meeting of the full Judiciary Committee 
tomorrow afternoon. I want to get those bills out that I referred to. 
I think it is important, I believe you will agree. 

Mr. Townsenp. I certainly do. 

Senator Dirxsen. I will try to stay on and hear all of you. Then 
I want to hear Mr. Berger also before we conclude the session today. 

Let us start then with Mr. Thiesing and Mr. Emmerich and see 
whether we can hold this very much on the brief side. Would you 
just be seated for a moment ? 

Mr. Thiesing, will you state for the record, your name, your busi- 
ness, and your present residence. 


STATEMENT OF THEODORE H. THIESING, ATTORNEY AT LAW, NEW 
YORK CITY, AND STATEMENT OF FREDRIC E. EMMERICH, ATTOR- 
NEY AT LAW, NEW YORK CITY 


Mr. Trrestne. Theodore H. Thiesing. I am an attorney. 

Mr. Townsenp. We were in law school together. 

Mr. Turestne. Many years at Columbia. We graduated in 1913, 
many years ago. 

I am a member of this bar since 1918 and a member of the New 
York Bar since 1923. 

I have lived with this act since its inception in 1917. As a matter 
of fact, I was consulted when they drafted it and I lived with this 
act ever since up to this present minute so I know a little bit about it. 

I represent particularly a Swiss bank for the return of seized prop- 
erty. The Swiss bank owns about 99 percent of stock in an ee 
company, a New York company. This stock was seized allegedly a 
German property. I personally also had two shares of stock in the 
same company which was likewise vested under the allegation it was 
cloaked. That was part of the great conspiracy. 

However, we have German names and descent, have suffered during 
two wars, but, on the other hand, there is no bitterness left. The only 
thing we want is a fair deal and justice, and particularly this hope 
that we are going to get it, particularly on the part of neutrals, is 
based on certain statements which were made by my friend, Mr. 
Townsend, when he took office and I believe a new spirit is entering 
that office. 

Senator Dirxsen. I can assure you on that point. 

Mr. Trresine. I have heard it said today and we hope we, therefore, 
will ultimately get some justice. 

However, we are opposed to bill No. S. 2171 which proposes to give 
the power of sale to the Alien Property Custodian of property that 
is vested and in litigation. If you permit me, Senator, I would like 
to read this brief statement. 


88158—53——31 
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This bill proposes to amend section 9 (a) of the Trading With the 
Enemy Act by authorizing the Attorney General to sell vested prop- 
erty in suits pending for its recovery without the consent of the 
claimant. 

This memorandum will not discuss in detail the constitutional ques- 
tions involved. They have been ably saverets in the memorandum sub- 
mitted by Messrs. W ‘hiteford, Hart, Carmody & Wilson on behalf of 
Interhandel, in which we concur. 

The case in which I am interested as attorney is not as large as the 
Interhandel but I believe it is second in line. 

Senator Dirksen. What is the name? 

Mr. Turesinc. Bank Waedenswil. It is a small country bank out- 
side of Zurich in Switzerland. 

We object to the provisions of this bill for the following additional 
reasons : 

To permit the Attorney General to sell vested property in liti- 
gation not only destroys the purpose of section 9 (a) of the Trading 
With the Enemy Act. which gives a friendly alien or a United States 
citizen the right to recover ‘his unlawfully confiscated property in 
kind, but converts a res in litigation into cash at the instance of only 
one of the litigants, the Attorney General, and destroys an existing 
re medy or substantive right retroactively without due process of law. 

The Attorney General would be the arbiter of the value of a 
business and could sell for an inadequate price a business which might 
be in the formative state of development with tremendous growth 
prospects. For example, the property involved in the suit of Bank 
Waedenswil vy. Brownell, now pending in the United States District 
Court for the District of Columbia, was advertised for sale in August 


1946, before suit was commenced. The sale did not take place but 
if it had, the property would have been sold for several millions of 
dollars less than it would undoubtedly bring today, its net worth hav- 
ing since increased many times. 

3. In any case, the substitution of cash for securities or other prop- 
erty interests to be held by the Treasury Department for an indefinite 
period pending the results of aba: acted litigation would deprive 


claimants of all earnings from t 
in value. 

4. A sale by the Attorney General would impose an involuntary 

capital gains tax liability upon claimants without their consent which 
is tantamount to a further confiscation of their property. 

Senator Dirksen. But increment in the form of earnings on property 
together with enhanced value could be taken into account, however, by 
the rule of just compensation, could it not? 

Mr. Turestnc. After you have sold the property, there is nothing 
but cash and the cash does not earn anything. 

Mr. TowsEnp. What the Chairman has in mind is that the optional 
elective remedy would involve just compensation on which there would 
not be the question or with respect to which you could not have the 
question of capital gainstax. Is that what you had in mind? 

Senator Dirksen. Yes. 

Mr. Turesine. That perhaps might involve additional legal steps 
in a law suit in order to recover all that. 


1eir property, let alone enhancement 
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+. The sale of a claimant's property deprives him of the right to 
continue an investment in this country which is the antithesis of the 
position of the United States under the point 4 program wherein 
American citizens are encouraged to invest in foreign countries and 
foreign countries in turn are persuaded not. to confiscate American 
investments and are aided toward a more stable economy which would 
foster a policy of nonconfiscation. 

6. If one of the purposes of the bill is to wind up the Office of Alien 
Property, the conversion of property in litigation into cash will not in 
any way facilitate the disposition of pending suits. The chief obstacle 
to the winding up of that office is pending litigation. The test of the 
constitutionality of this proposed legislation will further extend the 
life of the Office of Alien Property. 

7. No wartime Congress, even under the stress of grave emergencies, 
ever saw fit to deprive claimants of their right to recover vested prop- 
erty in kind. Congress in time of peace has heretofore refused to 
enact legislation similar to the bill in question, 

8. It is inconceivable that the interest and welfare of the United 
States would in any way be served by converting property in litiga- 
tion to cash in litigation, particularly when it is understood that the 
aggregate amount in litigation is relatively small. If this country is 
still at war, that alone is not sufficient cause to deprive friendly aliens 
and citizens of the United States of their constitutional rights to 
recover their property in kind. 

As a supplemental statement also in support of Senator Chavez’ bill 
for the return of property, may I read the following ? 

Senator Dirksen. Is it a lengthy statement ? 

Mr. Turestne. It is a few pages. 

Senator Dirksen. I wonder if you could summarize it for us? 

Mr. Turestna. I can summarize it. 

Senator Dirksen. We will insert your statement in its entirety in 
the record. Then you summarize it for us. 

Mr. Turestna. I go into the question of the litigation. The suit is 
pending here in court. It has reached the pretrial stage. We have 
submitted with great difficulties and many trips to Switzerland all the 
documents which we can lay our hands on in order to prove our case 
that this property is Swiss property and not enemy property and was 
hever enemy property ever since it was acquired by a sale to the Swiss 
bank on April 19, 1914, about 18 months before we got into the war. 

The property of the Swiss bank was vested on a mere allegation of 
this pending property or afterward they invented a nice term. They 
call it tainted, whatever that is. ] don’t know what it is. The Depart- 
nent of Justice still requires additional documents and proof similar 
as in the case of the Interhandel. Some of these documents probably 
we will not be able to get at all. because there are certain Swiss laws 
which prohibit the documents outside of Switzerland because it vio- 
lates the penal statutes as well as the so-called Bank Secrecy Act. 

Whether we will ever be able to talk about the merits of this case 
in court, I really do not know. However, as I said before, under the 
hew management of the Alien Property Office under the direction of 
Colonel Townsend, perhaps we might be able to settle this case on a 
fair basis, which my Swiss clients would also like to have to get it out 
of the way instead of continuing a most expensive litigation for 
years to come. 
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The general purpose of Senator Chavez’ bill we are in accord with 
and we would like to see in order to eliminate all of the difficulties 
which exist today in the management of the Alien Property Custodian 
by return of the property to the rightful owners. The war is over. 

Senator Drrxsen. Mr. Emmerich, do you concur in the statement 
made by Mr. Thiesing ? 

Mr. Emmericn. Yes, I do, Senator Dirksen. I have nothing fur- 
ther to add. 

Senator Dirksen. We will insert your statement in the record. 

The statement referred to follows :) 


MEMORANDUM IN OpPposITION TO 8. 2171 
This bill proposes to amend section 9 (a) of the Trading With the Enemy Act 
by authorizing the Attorney General to sell vested property in suits pending for 
its recovery without the consent of the claimant. 

This memorandum will not discuss in detail the constitutional questions 
involved. They have been ably covered in the memorandum submitted by Messrs. 
Whiteford, Hart, Carmody & Wilson on behalf of Interhandel, in which we 
concur 

We object to the provisions of this bill for the following additional reasons: 

1. To permit the Attorney General to sell vested property in litigation not 
only destroys the purpose of section 9 (a) of the Trading With the Enemy Act, 
which gives a friendly alien or a United States citizen the right to recover his 
unlawfully confiscated property in kind, but converts a res in litigation into cash 
at the instance of only one of the litigants, the Attorney General, and destroys 
an existing remedy or substantive right retroactively without due process of law. 

2. The Attorney General would be the arbiter of the value of a business and 
could sell for an inadequate price a business which might be in the formative 
stage of development with tremendous growth prospects. For example, the 
property involved in the suit of Bank Waedenswil v. Brownell, now pending 
in the United States District Court for the District of Columbia, was advertised 
for sale in August 1946, before suit was commenced. The sale did not take 
place but if it had, the property would have been sold for several millions of 
dollars less than it would undoubtedly bring today, its net worth having since 
increased many times. 

3. In any case, the substitution of cash for securities or other property inter- 
ests to be held by the Treasury Department for an indefinite period pending 
the results of protracted litigation would deprive claimants of all earnings 
from their property, let alone enhancement in value. 

4. A sale by the Attorney General would impose an involuntary capital-gains- 
tax liability upon claimants without their consent, which is tantamount to a 
further confiscation of their property. 

5. The sale of a claimant’s property deprives him of the right to continue an 
investment in this country which is the antithesis of the position of the United 
States under the point 4 program wherein American citizens are encouraged 
to invest in foreign countries, and foreign countries in turn are persuaded not 
to confiscate American investments and are aided toward a more stable economy 
which would foster a policy of nonconfiscation. 

6. If one of the purposes of the bill is to wind up the Office of Alien Property, 
the conversion of property in litigation into cash will not in any way facilitate 
the disposition of pending suits. The chief obstacle to the winding up of that 
office is pending litigation. The test of the constitutionality of this proposed 
legislation will further extend the life of the Office of Alien Property. 

7. No wartime Congress, even under the stress of grave emergencies, ever 
saw fit to deprive claimants of their right to recover vested property in kind. 
Congress in time of peace has heretofore refused to enact legislation similar 
to the bill in question. 

8. It is inconceivable that the interest and welfare of the United States would 
in any way be served by converting property in litigation to cash in litigation, 
particularly when it is understood that the aggregate amount in litigation is 
relatively small. If this country is still at war, that alone is not sufficient 
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cause to deprive friendly aliens and citizens of the United States of their con- 
stitutional rights to recover their property in kind. 
Respectfully submitted. 
Theodore H. Thiesing, Attorney of Record, and Frederic E. Emmer- 

ich and Paul D. Nulle, of Counsel, 2 East 54th Street, New York, 
N. Y., for Bank Waedenswil, a Swiss banking institution, 
former owner of, and present plaintiff in a section 9 (a) action 
to recover approximately 9914 percent of the capital stock of 
Kalio, Ine., a New York corporation: and for Theodore H. 
Thiesing, a United States citizen, former owner and present 
plaintiff in a section 9 (a) action to recover shares of the 
capital stock of Kalio, Ine. 


SUPPLEMENTAL MEMORANDUM IN OPPOSITION TO S. 2171 


With respect to the two suits already mentioned the first one in which 
Rank Waedenswil, a Swiss bank, is plaintiff, seeks the recovery of approximately 
914 percent of the capital stock of Kalio, Inc., purchased by it in Switzerland 
from a German national on April 19, 1940, for full value. The Alien Property 
Custodian seized these shares on September 2, 1943, upon the mere suspicion 
hat the purchase by Bank Waedenswil was “sham” and entered into for the 

e purpose of “cloaking” the real ownership by the German national. Although 

ore than 18 years have passed and neither the seller nor his heirs have ever 
sserted any claim against the bank for the return of these shares, the Litiga- 

mn Department of the Office of Alien Property insists that there must be 
ne secret agreement to such effect. There is no such agreement nor was 
here ever such an agreement. 

Theodore H. Thiesing, a citizen of the United States, seeks the return of 
two shares of capital stock of Kalio, Inc., which he received from Richard 
Lieberknecht, a German national, in 1940 in payment of a bill for legal services, 

nd the value of which he reported in his 1940 income-tax return. In the 
prospectus for the sale of 2,485 shares of capital stock of Kalio, Inc., prepared 
hy the Alien Property Custodian, dated December 26, 1945, which sale was 
alled off, the following statement appears at page 21: 

“An option has been procured from Theo. H. Thiesing to purchase the 2 shares 
owned by him for the sum of $1,000 in favor of Kalio, the Alien Property 
Custodian, and/or any purchaser of the stock which the Custodian owns in 
Kalio. The option, which was executed on September 19, 1945, is valid for a 
period of 6 months from date.” 

Nevertheless, although 3 such 6 months’ options thereon were obtained by 
the Custodian, he seized the stock in 1946 while the last option was still in 

rece. The Office of Alien Property also claims that the transfer was “sham” 
ind to “cloak” the real ownership of the German national. Yon will vnder- 
stand that the plaintiff in this suit, as an attorney of over 35 years’ standing 
as a member of the bar of the District of Columbia and over 30 years as a 

ember of the New York bar must eradicate this smear by winning this suit 
y obtaining voluntarily the return of his property. 

Both suits were filed on April 29, 1949, after claims had long been on file 
with the Custodian without action being taken thereon, in order to stay the 
sale of the property involved and to prevent the running of the statute of 
limitations. A motion by the Office of Alien Property to dismiss the complaint 
of Bank Waedenswil was denied by the court in June 1950. Thereafter, the 
Office of Alien Property obtained a broad discovery order which required 
counsel to make several protracted trips to Switzerland to assemble and 
deliver to the Office of Alien Property thousands of documents which comprise 
all of the evidence of the case. 

The right of a friendly foreign national, as well as of a United States 
itizen, to recover his property unlawfully confiscated is’ protected by the 
fth amendment to the Constitution. To implement this constitutional right 
Congress granted a remedy by section 9 (a) for the return of their property. 
In so doing, Congress undoubtedly intended to grant such friendly foreign 
national a real opportunity for the determination of his claim on the merits 
and not an illusory remedy. 

Yet for the Swiss, the remedy may well prove to be illusory and they may 
never have a hearing on the merits of their claims because of legal technicalities 
exploited to the fullest extent by the litigation department of the Office of Alien 
Property. The Swiss appear to be playing in a game with the dice loaded against 
them. The position of the Office of Alien Property is relatively simple: 





480 AMENDMENTS TO THE TRADING WITH THE ENEMY ACT 


(a) It summarily seizes Swiss property upon mere suspicion of “enemy taint.” 

(6) When suit is bronght under section 9 (a) of the act for the return of 
the property, it interposes substantially a general denial and a defense that the 
Swiss are “cloaking” and that the property is really owned by Germans. 

(c) In pretrial stages, under the liberal Federal rules designed for domestic 
lawsuits, the litigation department of the Office of Alien Property obtains orders 
requiring Swiss claimants to produce documents or divulge information involving 
transactions with third parties which it knows cannot be produced without vio- 
lating Swiss penal laws. This they do on the theory that the Swiss have availed 
themselves of the privileges of suing in our courts and must consequently comply 
with our procedural rules. The fact that a Swiss claimant is ordered to commit 
a crime in Switzerland under Swiss law is not considered by the Office of Alien 
Property, nor at its insistance, by our courts to be of any significance. The net 
result may be a denial of justice to Swiss claimants 

Swiss corporate claimants must prove that they were not owned or controlled 
by the enemy. In order to facilitate this proof, the United States and Swiss 
Governments entered into an agreement in May 1946, the so-called Washington 
accord, which provided a method for the establishment of the Swiss character of 
the claimant and the property as Swiss owned. The Swiss compensation office 
was appointed the agency to certify such proof after a complete investigation. 
Such certifications have always been accepted by the Treasury Department and 
Swiss property in this country which had been blocked, such as bank accounts, 
were thereupon released. Under this procedure our client, Bank Waedenswil, 
was certified by the Swiss compensation office as a Swiss national without enemy 
taint, and has heretofore secured the release of certain funds which it had on 
deposit in the United States and which had been blocked. Now, when it comes 
to property that has been vested, the Office of Alien Property refuses to recognize 
the certification as having any effect whatsoever. The Office of Alien Property 
has denied that Bank Waedenswil is Swiss owned and controlled and has suc 
ceeded in obtaining an order requiring the bank to reveal the names, addresses, 
and stockholdings of its stockholders. The bank keeps no registry of its stock- 
holders, its shares being bearer shares. To comply with the order, it must violate 
the provisions of the Swiss Penal Code. In short, the United States Government 
admits that the bank is Swiss owned and controlled with respect to some property 
in this country, but denies that it is Swiss owned and controlled with respect to 
other property. The Swiss are unable to understand this fantastic distinction. 

The Swiss are further confounded in view of the fact that the property of 
Italians was returned years ago and that since April of this year confiscation of 
German-owned properties in the United States has been ended. The insistence 
of the litigation department of the Office of Alien Property that Switzerland 
permit section 9 (a) claimants to violate its laws is antagonizing a friendly 
country at a time when our foreign policy is directed toward winning friends 
in Western Europe 

This country is greatly indebted to Switzerland. OSS maintained headquar- 
ters there during the late war. Switzerland was a haven for refugees and 
persecutees. It is the guardian of the Hague and Geneva Conventions and the 
parent body of the League of Red Cross Societies. It has represented this coun- 
try in belligerent countries. It has consented to our request to act on the 
prisoner of war committee when and if the Korean truce is signed. Without 
cost to the United States, it is a “neutral ally” and serves as a barrier to any 
Communist expansion in that direction, being able to mobilize 15 divisions in 4S 
hours. Why should we continue to treat it worse than former enemies? 

It is natural for any litigation department to have a vested interest in litiga 
tion for the jobs of its numerous personnel depend on litigation. However, 
if the United States Government is really serious about its expressed desire 
to get the Government out of business and liquidate the Office of Alien Property 
the result can be accomplished, not by selling the claimant’s property without 
his consent but by returning the property to its rightful owner or compromising 
and settling pending suits on a fair and equitable basis. 

Respectfully submitted. 
Theodore H. Thiesing, attorney of record, and Frederic E. Emmerich 
and Paul D. Nulle, of counsel, 2 East 54th Street, New York, N. Y., 
for Bank Waedenswil, a Swiss banking institution, former owner 
of, and present plaintiff in a section 9 (a) action to recover ap 
proximately 9914 percent of the capital stock of Kalio, Inc., a 
New York corporation; and for Theodore H. Thiesing, a United 
States citizen, former owner and present plaintiff in a section 9 
(a) action to recover two shares of the capital stock of Kalio, Inc 
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Senator Dmxksen. For the record here we will note the presence 
here of Francis A. Mahony. 


Your home is where? 


STATEMENT OF FRANCIS A. MAHONY, ATTORNEY AT LAW, NEW 
YORK, N. Y. 


Mr. Manony. New York City. 

Senator Dirksen. You are by profession ? 

Mr. Manony. A lawyer. 

Senator Dirksen. You are interested, I take it, in the Chavez reso- 
lution, Senate Joint Resolution 92? 

Mr. Manony. Counsel has indicated they would like to interrogate 
me respecting that. 

Senator Dirksen. I will let counsel take over while I do some very 
necessary telephoning. 

Mr. Hayes. Do you have any official position in the Government 
at any time connected with the Office of Alien Property, Mr. Mahony ? 

Mr. Manony. I did, sir. 

Mr. Hayes. You have given your full name to the reporter, have 
you not? 

Mr. Manony. I have. 

Mr. Hayes. Tell the committee what your official position was. 

Mr. Manony. My official position with the Office of Alien Property 
Custodian at first was secretary of the Office and as secretary I per- 
formed the general functions of a secretary of any fairly busy and 
large organization, namely, acted as the conduit through which infor- 
mation was gathered and funneled to various divisions of the agency 
and acted as liaison officer with the various agencies and departments 
of the Government. 

After that I was made assistant to the Alien Property Custodian. 
That is not to be confused with Deputy Alien Property Custodian. 
There were 5 or 6 men with identical titles who were assistants to Mr. 
Crowley and then later to Mr. Markham, who succeeded him. 

Mr. Hayes. Were you there during all the regime of Mr. Leo 
Crowley as Administrator? 

Mr. Manony. I was. 

Mr. Hayes. Or Director, as he may have been called then. 

Mr. Manony. I was. 

Mr. Hayes. Did you stay under Mr. Markham very ee" 

Mr. Manony. I remained until September 1, 1945, r perhaps it 
was the close of business August 31. I am not entire sly ert ain. 

Mr. Haynrs. Thereafter you have had no connection with the Office 
except as a representative of others in dealing with it, is that right? 

Mr. Manony. Precisely. 

Mr. Hares. What do you do now? 

Mr. Manony. I am a lawyer. 

Mr. Hayes. And connected with a particular firm ? 

Mr. Manony. My firm is Leon, Weill, and Mahony, of New York 
and Washington. 

Mr. Hares. Have you had any matters pending before the Office of 
Alien Property for that firm ? 

Mr. Manony. I have, sir. 
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Mr. Hayes. Tell for the record what those matters are in general 

Mr. Manony. One is a matter involving a claim for the return of 

a rty in the name of a Swiss organization known as Henkel and 

A. G., Konsortial- font of Basel, Switzerland, and more recently 

we ices filed on behalf of Sturzenegger and Cie., A. G., Basel, Switzer- 

land, a claim for property vested on July 30,1951. Unfortunately, I 
don’t remember the vesting order number. It was fairly late. 

Mr. Hayes. Just for the record, did your firm have anything to do 
with a series of negotiations involving the Swiss Government which 
ended in some kind of a settlement of a number of other types of 
claims # 

Mr. Manony. We had negotiations in the course of our private 
representation of the Swiss claimants with the Swiss Government in 
respect of an effort to resolve difficulties which had arisen under what 
has come to be known as the Washington accord, which was an agree- 
ment, evidenced as I recall it, by an exchange of letters. Certain 
annexes were negotiated between Switzerland and the United States 
in May of 1946. The Washington accord was preceded in 1945, the 
early part of 1945, by a mission to Switzerland headed by one Lauchlin 
Currie, who later on was identified with the Foreign Economic Ad- 
ministration, and I am not establishing cause and effect; I am merely 
mentioning the sequence of events. 

In February of 1945, February 16, the Swiss Federal Council, which 
is roughly equivalent to our legislature, promulgated what is known 
as the provisional blocking, or Bundesrat decree of February 16, 
1945, which provisionally blocked in Switzerland property belong- 
ing or suspected of belonging to Germans resident in atime In 
the Washington accord, among other things, there was provision made, 
as I recall it—I have not looked at the accord for quite a long time— 
for the liquidation of the property thus frozen. The arrangement or 
the agreement was that half of the property would be taken and 
liquid: ited by Switzerland and used for its immigrant relief war fund, 
that is, for the relief of persons of Swiss nation: ality who had suffered 
damages as an incident to the war and the balance would be paid over 
to the allied nations, and the relationship of payment was defined in 
the Brussels reparations agreement. The net effect of it was that the 
property to be liquidated would be divided among some 18 allied 
nations, of which the United States would be one, and the United 
States percentage as I recall it was to be 28 percent. 

Mr. Hayes. The reason that question was asked for the record, Mr. 
Mahony is, I would like you to tell the committee your own suggestion 
as to an overall solution of this whole problem. 

Mr. Manony. I was coming right to that. 

Mr. Hayes. The Senators have had before them and they have be- 
fore them now, Senate Joint Resolution 92 presented by Senator 
Chavez of New Mexico. If you will give for the record, with that 
background and experience, your suggestions with relation to that we 
will appreciate it. 

Mr. Manony. If you will permit me to go back just briefly, the 
actual working of the Washington accord was never very satisfactor y 
to any of the ‘countries involved, that is, in our observation. 

There was a continual dispute as to how the property in Switzerland 
of Germans residing in Germany was to be hquidated. Switzerland 
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had insisted that the German owners be compensated, but the question 
of how this was to be accomplished raised many knotty and contentious 
difficulties. The rate of exchange question itself was an extremely 
difficult one which was not settled until March 5, 1951; it turned upon 
what relationship was to be established between the Swiss franc, in 
terms of which the values of the expropriated properties were deter- 
mined, and the German medium—whether currency, bonds, or other 
property—in which the expropriated owners were to be compensated. 
Finally a rate of 100 Swiss francs to 95.88 German marks was agreed 
upon. Another problem was whether Germany should tax all of its 
citizenry to repay the owners for their expropriated Swiss holdings or 
whether the German Government should pay the erstwhile owners in 
long-term bonds or partly in long-term bonds and partly in cash de- 
rived from tax revenues, and whether it had the constitutional power 
to do any of these things. 

There was a series of conferences between representatives, prin- 
cipally of England, France, and America on one side, and Switzer- 
land on the other, which came to no practical solution. 

When a proposal was made that instead of carrying out the literal 
terms of the Washington accord, the same practical result could be 
achieved by having Switzerland pay to the allies a lump sum, which 
would in effect be equivalent to what would be paid if all the properties 
were liquidated, but would have the advantage of preserving Switzer- 
land’s position regarding the inviolability of private property within 
its borders, would remove one irritant in relations between Switzerland 
and United States, and would go a long step toward reestablishing 
normal trade, commerce, and fiscal relations between Switzerland and 
Germany. 

After prolonged and frequently very delicate negotiations between 
the Swiss and the Germans, the Germans were prevailed upon to ac- 
cept the idea of a lump-sum settlement, and in 1952 a consortium of 
Swiss bankers raised the funds, which was 12114 million Swiss francs, 
and in 1953 the lump-sum payment was actually consummated by 
acceptance on the part of the allied governments. 

Using that as a roughly analogous precedent, the thought has oc- 
curred to some of us who think seriously about such problems that 
perh: “ps in respect of those properties which have been vested in the 
United States which the Swiss claim were not German, although they 
were vested as German, but are Swiss, a similar solution would be 
in order; in other words, that analogously to the Swiss offering the 
allies a lump sum to avoid liquidating the properties in Switzerland 
of Germans residing within Germany and then Germany agreeing to 
make Switzerland whole in respect of that, the Swiss could come to the 
United States and say, 

“You have X number of cases which vou have vested.” 

I wish to emphasize, Senator, and counsel, that I speak in no sense 
officially for the Swiss Government. I am merely a working lawyer 
who has some contact with Switzerland, therefore, I am not author- 
ized to speak for or bind the Swiss Government, but I have received 
certain expressions of sentiment which I think I can rely upon. 

The intimation has been given that if the Government of the United 
States was not hostile to the idea, the Swiss would be willing to initi- 
ate steps looking toward the resolution of the conflicts involving prop- 
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erties which the Swiss claim are theirs which have been vested by the 
Office of Alien Property as German. 

As I started to say before, the Swiss say they are prepared to 
establish that approximately 85 percent of those cases are Swiss and 
should be returned, but without debating that one way or the other, 
cin thought has occurred that one way to solve coaiedichy and prac- 
ically a great burden of contentious cases, not all of which are in 
litigation. some of which are merely subject to claims, would be to 
have a complete, if I may use the vernacular, across the board settle 
ment, in which Switzerland would give us a portion of the value and 
the United States would return the rest. It would be a Government- 
to-Government settlement. 

The natural question may be raised as to how that can be done under 
the terms of the Trading With the Enemy Act in view of the require 
ment that the national interests of the United States be considered in 
connection with any returns where there is not a technical reason for 
returning it. I think the answer is to be found in the quid pro quo, so 
to speak, which exists in any case and in which two contending parties, 
each one claiming that he is right, each gives up a certain portion 
or percentage to the other. 

That is really the sum of it, and realizing that any general state 
ment of this kind naturally overlooks many troublesome and diffi 
cult details, and not for one ne trying to oversimplify them 
in the generality of the statement, it can be said that if such a sug 
gestion found favor in this country, the details I think could be worked 
out as practical lawyers sitting across the table frequently work out 
the details of difficult and complicated cases. 

The benefits to the United States, among other things would be, 
in the first place, the United States has already received from the 
lump-sum settlement in relation to the Washington accord approxi- 
mately $8 million. It has been estimated that the so-called Swiss 
eases account for about $200 million. I have no way of knowing 
whether that is a terrible exaggeration or whether it is substantially 
true. 

Analogizing this to the settlement of the War Claims Act of 1928, 
and to the resolution of Senator Chavez, if 20 percent of the funds were 
given up, that would yield another $40 million, so you would have 
roughly $48 million already received by the United States. That, in 
my opinion, is a relatively unimportant item, not that $48 million 
is not an impressive figure to me—it is—but more important is the 
fact that you would have an improvement in relations between 
Switzerland and the United States. 

This I can tell you from my own experience: That the Swiss are 
very sensitive to the fact that the property which they regard 
theirs has been taken and that they have thus far been unable to get 
it back. The Swiss public is a very enlightened public in the sense 
that their public is very literate and very much given to reading the 
newspapers, and a situation of this kind is constantly written up in 
the newspapers over there. 

The people are very sensitive and alert to it. It would have that 
beneficial effect and you might say, “Well, aside from the benefit of 
good relations between countries, which is something always to be 
desired, what immediate practical benefit has it?” It has this, I con- 
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ceive: Switzerland is overwhelmingly pro-West in its political orienta- 
tion. It is not at all pro-Soviet. It is entirely a prowestern commu 
ity. In addition to that, it has one of the best trained and largest, for 
country of its size with only about four and a half million population, 
irmies in the western communities. It has been estimated, and I 
— not with any exaggeration, that on 3 days’ call of mobilization 
: Swiss Army could put 600,000 men expertly trained into the field. 
That is not a small thing in relation to the total picture in which we 
are so interested these day S. 

Thirdly, it would wind up a lot of nettlesome, troublesome, in- 
volved, and contentious litigation, claims, disputes, and what-have 
you, involving the various vested properties. It would accelerate, of 
course, winding up the Office of Alien Property, if that much was taken 
out of their business. 

Mr. Nairn. Mr. Mahony, draw ing on your background there in the 
Office of Alien Property, one of the things you discussed with us in 
the staff rooms was your reaction at the time of your employment 
back in the early days of the Trading With the Enemy Act, a comment 
made to us with respect to the unde rstanding of the pe ople there in the 
oflice as to this vested property, whether it was confiscated or taken 
as a custodial proposition. I wish you would comment on that. 

Mr. Manony. Mr. Nairn, our understanding at the time—that goes 
back to May of 1942 when I was first employed in the oflice—was that 
the purpose of the vesting program was really twofold and in a sense 
threefold, but one of them is subordinate to the other two, and that was 
that property was taken in the first place to prevent our enemies using 
itagainst us. That was in a negative sense. 

Secondly, in a positive sense, it was taken to put us in a position to 
use such property against our enemies; in other words affirmatively to 
use it in our war effort. 

Thirdly, which I treat as a subsidiary really to the first reasons, there 
was a theory of protective vesting. That is where, for example, a 
country like France, which was demonstrably friendly to the United 
States, was overrun by the enemy, and Frenchmen there had property 
n the United States—for example, patents—if we did not vest and pro- 
tect them the rightful owners could have been the subject of forced 
transfer by the conquerors of France at a time, and therefore such 
properties could, in line with our first purpose, have been used to help 
the enemy in its war effort. That was one of our primary goals, so 
that in that third sense, we sometimes took property—I do not recall 
any specific case, but I recall that we took a number of French pat- 
ents—for that reason and subsequently, as 1 recall, returned them. 

The feeling was at the time, and I have to be « ‘completely candid and 
say that nobody sat around and said, “What is going to happen 10 
years from now?” or anything of that kind—it is like discussing a 
man’s reputation for veracity and truth; you very seldom sit down 
and talk about a man that way—in the office, if you can accept that 
expression from me, that certainly we were fighting a terrible war 
and we had to take everything we could lay our hands on that we had 
reason to believe was enemy owned, whether it was directly enemy 
owned or by somebody cloaking it. 

Quite a few of us felt who sat around and talked shop that ulti- 
mately Congress would return the property when the war was over. 
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We recognized that where there was a valid vesting, in other words, 
where property was enemy and it had been properly taken by the 
Alien Property Custodian, under the decisions of the Supreme Court 
we were powerless to return it regardless of how we felt about it until 
we had congressional sanction for it, but we thought that eventually 
that would be the history. 

Our feeling was based on three things. I am very close to the end 
of my statement, Mr. Senator. I will put it on two things: First, on 
precedent and, secondly, on policy. I mention precedent ‘first because 
I consider it basically of less importance than the policy itself. The 
precedent really articulates the general policy of our country. The 
precedents that we had were, first, the Winslow Act, which was passed 
by the 67th Congress, which was Public Law 536, and returned prop 
erties not exceeding $10,000. Those estates were returned completely. 
There was no diminution of them, as I recall it, for custodial or ad- 
ministrative charges. That was in the 67th Congress. 

Then, in the 70th Congress, by Public Law 122, you had the settle 
ment of the War Claims Act of 1928 which returned all of the vested 
property minus 50 percent for custodial and administrative charges, 
but the interesting thing there, as in Senate Joint Resolution 92, was 
that there was not even a technical confiscation there. There was a 
provision that there would be no return unless the claimant waived 
the 20 percent for custodial fees. You might say it was a sort of 
situation in which he did not have much choice if he wanted to get his 
property back. However, there was no technical confiscation. 

That is important because the traditional policy of our Government, 
as of many other governments, was, strange as it may seem in this 
middle of the 20th century, to regard private property of enemy 
nationals, that is, private property within our borders of enemy na- 
tionals, as inviolable and not subject to seizure at all. 

As to Trading With the Enemy Act, that policy was evidenced i 

\any treaties to which the United States was an adherent during the 
i Oth century and was also specifically evidenced in the Hague Con- 
vention of 1907 to which both Germany and the United States were 
signatories. 

It is very interesting to note that in considering the Trading With 
the Enemy Act of 1917 there was a very considerable concern in Con- 
eress with whether or not this new act marked a departure from our 
traditional policy of nonconfiscation of enemy private property within 
our borders, and I have just a couple of very brief references here 
from the Congressional Record which I would like to read if you are 
interested. 

From the Congressional Record, volume 55, these references are gen 
erally to pages 4845, 4846, 4851, and 4857. These were the delibera- 
tions of July 9,1917, presumably in the House. 

Mr. Steere. In the discussion of this morning reference was made to some 
provisions of this act being confiscatory— 

“this act” being the Trading With the Enemy Act, which was then 
under consideration. 

The Hague Convention of 1907 to which the United States and Germany were 
both consignatory parties provided against the confiscation of private property 
in the event of war. 

Mr. DEWA _rT. Yes. 
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Mr. STEELE. Are any of the provisions of this bill in violation of that con- 
vention? 

Mr. DEWALT. Absolutely none. I think it was in conformity with that idea 
that the proclamation of the President as early as last June was made reaffirm- 
ing the doctrine that private property should not be confiscated. If the gentle- 
nan has studied the bill he will see clearly that instead of being confiscatory in 
ts nature, it is in the nature of a requisition of property and a conservation 
of the property in the hands of the trustee, who is to hold it in escrow until the 
termination of the war when this property is to be returned to the legal owner 
thereof subject to the equities existing between the parties— 


which presumably justified the deduction of 20 percent in the settle- 
ment of the War Claims Act of 1948. Continuing: 


Mr. STEELE. Under the provision of this bill, uo property is forfeited to the 
public? 

Mr. DEWALT. No property is forfeited. 

Mr. Steere. The holding of the property is only for the benefit of the owner of 
the property? 

Mr. DEWALT. Precisely so. 

Mr. StaFForD. While the Government has the right to take the property of an 
alien living in its jurisdiction, no government has in recent times gone to that 
extent and all authorities on international law recognize the fact that individual 
properties should not be taken during a state of belligerency. 

Mr. Snook. I think the property would be just as much safeguarded and all 
rights as well protected if it is left for Congress to dispose of after the war 
as it would be to give the party a right to bring suit in the Court of Claims. 

Those sentiments are reflected in the text writers on the subject and 
| would simply like your indulgence to read two very brief quotations 
which I consider pertinent. 

In the introduction by Prof. Edwin Borchard, late of Yale Univer- 
sity, to James A. Gathings’ International Law and American Treat- 
ment of Alien Property, published by the American Council on Public 
Affairs in Washington in 1940, Professor Borchard at page 1 had this 
to say: 

When property was first sequestrated in October 1917 assurance was given by 
President Wilson that the obligations of international law would be respected 
and that it would be returned to its owners in accordance with law and treaty. 
Che first Alien Property Custodian, A. Mitchell Palmer, announced that “there is 
no thought of a confiscation or dissipation of property thus held in trust.” 


[ am continuing now with Professor Borchard’s quote: 


The Trading With the Enemy Act of October 6, 1917, provided that the Cus- 
todian was to hold the property as a “common-law trust” and to manage the 
property. 


Continuing it now with VI of the introduction : 
To this day— 
meaning 1940— 


Congress has carefully avoided any imputation that it contemplated the con- 
fiscation of any of the property sequestrated, but overzealous administrators 
appear to have found a way of invoking the broad powers vested in them to 
circumvent the intentions and instructions of Congress. How bas the United 
States of America thus become afflicted with a policy so contrary to international 
law? In 1914, when the European war began, probably no rule of international 
law had been more firmly established than that which protects from spoliation 
or confiscation private property within the jurisdiction owned by enemy nationals. 
Over 40 treaties made by the United States of America during the 19th century 
have confirmed what in modern times has become an impregnable rule, nor was 


the rule based on any sentimental considerations. 


Gathings himself in the book proper at pages 44 to 45 says: 


It: might well be stated that the conception of the lawmaking power and the 
treatymaking power of the United States of America before the World War— 
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meaning the First World War— 


was that private property of enemy nationals found on land at the outbreak 
of war was inviolable according to the principles of international law. This 
policy has been referred to as the “historic American policy.” 

The conclusion is borne out by the opinion of the text writers and authors in 
the field of international law. These authorities are unanimous in their views 
that the rules of international law prohibit confiscation of private property of 
enemy nationals located within the United States of America during the war 
and they maintain that such property is immune from seizure by the Govern- 
ment. Thus, the definite policy which had been adopted by the United States 
of America prior to the World War was that private property of enemies was 

le during the war. 

It was with reference to that concept of our historical policy that 
I say the feeling existed that ultimately Congress would return the 
property, because the events which gave rise to the necessity or the 
justification for its taking would have passed. As Mr. Crowley 
said earlier today, and in which I certainly coneur, any vesting that 
was made lawfully was a definitive vesting. We had no concern with 
the return of that property. That was for Congress to order, but 
our feeling was that the taking was to serve the triple purpose of 
preventing our enemy from using the property, using it’ ourselves 
affirmatively against the enemy, and protecting friendly overrun 
aliens from having their property used by the enemy to our detri- 
ment, but that when the war or the hostilities were over, when the 
hostilities ceased and those needs were no longer served by a retention 
of the property Congress in the fullness of time and in its wisdom 
would direct a return of the property. 

In respect to World War II, there is already precedent for the 
return to former enemies of their vested American property. This is 


to be found in the so-called Lombardo Agreement of August 14, 1947, 
providing for the return of all Italian property. (See Public Law 
370, 80th C ong., 1st sess.) 

Commenting upon this agreement, the annual report of the Office 
of Alien Property, Department of Justice, for the fiscal year ended 
June 30, 1948, stated at page 5 as follows: 


This is in keeping with the Government's overall policy for the economi 
rehabilitation of Western Europe under the European Recovery Program. 

Mr. Narrn. Mr. Mahony, that leaves us at a position that I hope 
sometime Senator Dirksen will see fit to explore, as to why that policy 
changed and who changed it. The staff has done some work on that. 
as Senator Dirksen indicated here before. I know we are not in a 
position to go into it now, but we took this opportunity of having the 
man who was associated in the beginning with Mr. Crowley and whi 
had talked with us, to lay a background of his opinion to show that this 
act. was not confiscatory in its inception; that it came later on. 

Senator Dirksen. Had you concluded your statement ? 

Mr. Manony. Yes. I was only about to say that I was not aware 
of the change in policy until Mr. Nairn told me that there had been 
a change. In other words, the policy that I have mentioned is, ac 
cording to my best present recollection, the policy. if it can be said 
to be a policy, or the feeling or the sentiment which existed while I 
was with the agency. 

Senator Dirksen. We thank you, sir, for a very enlightening 
discussion. 

Mr. Manony. Thank you. 
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Senator Drrxsen. Mr. Berger, the chairman wants to conclude by 
6 o'clock if we can contrive it. First, Mr. Berger, will you identify 
yourself for the record ? 


STATEMENT OF RAOUL BERGER, ATTORNEY AT LAW, 
WASHINGTON, D. C. 


Mr. Bercrr. My name is Raoul Berger. I was formerly the gen- 
eral counsel to the Alier, Property Custodian. Since October 
of 1946, I have been engaged in the private practice of law in 
Washington. 

Senator Dirksen. You appear with respect to any one of the pend- 
ing resolutions or some other related matter ¢ 

oan Bercer. I appear first with respect to Senator McCarran’s bill, 

od. 

a want to say at the outset, you have heard a great deal today aa 

doing something for Germans, with which I would have sympathy : 
a general matter. However, I am addressing myself to claims of 
Americans. I am addressing myself to the right of an American 
claimant to have a day in court before he is finally deprived of his 
property. 

I have a statement here which I should like to submit for the record 
because of the lateness of the hour as to this particular matter. I shall 
confine myself to hitting some of the highlights because I believe, 
Mr. Chairman, it merits your own consideration. 

Senator Drrxsen. May I say, Mr. Berger, at this point, we will 
include the text of S. 34 introduced by Senator McCarran on Janu- 
ary 7, 1953, which relates to an amendment to section 32 of the act 
‘Then we will insert your statement in its entirety. 

(The bill and statement referred to follow :) 


[S. 34, 88d Cong., 1st sess.] 


A BILL To amend section 32 of the Trading oe the Enemy Act to provide for judicia) 
relie 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 32 of the Trading With the 
Enemy Act, as amended, is further amended by adding after subsection (g) 
thereof the following new subsection: 

“(h) Any person eligible for a return under this section who has timely filed 
a notice of claim for return or who may hereafter file a notice of claim within 
two years from the date of seizure by or vesting in the Alien Property Custodian. 
may institute a suit in equity to recover such money or other property in the 
manner provided by subsection 9 (a) hereof and with like effect : Provided, That 
said suit may be filed within one year from the date of enactment of this sub- 
section, anything in section 33 hereof to the contrary notwithstanding, but in 
computing such one year there shall be excluded any period during which there 
was pending a claim for return: Provided further, That the court in which suit 
is filed shall advance the cause for hearing and determination with all possible 
dispatch.” 


STATEMENT BY RAOUL BERGER 


My name is Raoul Berger. I was formerly General Counsel to the Alien 
Property Custodian and resigned in October 1946 to engage in the general prac- 
tice of law in Washington, D. C. 

My object is to commend to you S. 34, a bill introduced by Senator McCarran, 
which is identical with 8. 2544 that was passed by the Senate in the 2d session of 
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the 824 Congress. Let me borrow from Senator McCarran’s explanation of the 
bill. He stated to the Senate that— 

“this bill permits the institution of suits in equity by persons who are eligible 
under section 32 of the Trading With the Enemy Act for the return of property 
vested by the Office of Alien Property. At the present time, vested property 
may be returned administratively under section 32 * * *. This authority is 
permissive, not mandatory * * *. The committee felt that the persons who are 
entitled to the return of their property under section 32 should be permitted to 
have their day in court in a manner similar to that already provided in section 
% (a) of the Trading With the Enemy Act for other claimants” (98 Congressional 
Record p. 2740, Mar. 24, 1952). 

Among the claimants included under section 32 are American citizens who 
were in Germany during the war and whose property was vested by the United 
States for protective purposes. Americans who invoke section 32 seek the return 
of their own property. I should add that section 32 includes persons who were 
persecuted by the Nazis. 

S. 34 is designed to insure a judicial remedy both to American and persecutee 
claimants. In the words of Senator McCarran with respect to the predecessor 
bill 

“It springs from the creeping pace at which returns to eligible claimants are 
being made, from the arbitrary manner in which some American claimants are 
being denied returns, and from the fact that the section 33 limitations provision 
has been read to deny existing judicial review to those Americans who relied on 
the administrative remedy to secure a return. In consequence, many Americans 
are being stripped of their property contrary to the intention of Congress and 
without a day in court. 

“The proposed amendment is modeled after section (9c) of the Trading With 
the Enemy Act. The provision for advancement of the cause on the dockets of 
the district courts is copied in haec verba from 22 United States Code, section 403 
(formerly sec. 240), which provides for the restoration of certain property seized 
by the Government. In many cases claimants have been waiting 5 years or more 
for restoration and in numerous instances the seized property is all that will 
shield the claimant from destitution. It is well known that district court cal- 
endars are crowded and that an early return of property can be insured only by 
awarding such cases a priority on the court calendars” (98 Congressional Record, 
p. 565, Jan. 29, 1952). 

Senator McCarran adverted to the “creeping pace at which returns to eligible 
claimants are being made * * *.” He advised the Senate that “as of June 30, 
1951, only 4,631 claims under section 32 had been disposed of by the Office of Alien 
Property out of a total of 14,272 claims filed with the Office” (98 Congressional 
Record, p. 2740, Mar. 24, 1952). From the interim report filed by your valued 
subcommittee on January 16, 1953, it appears that little progress has been made 
since June 1951. Your committee stated in that report, it “is a reasonable con- 
clusion that 9,000 claims left out of the 15,000 claims filed will require approxi- 
mately 20 additional years to process * * *” (p. 7). 

Senator McCarran likewise referred to the “arbitrary manner in which some 
American claimants are beiug denied returns.” Let me give you one case history 
with which I am personally familiar: 

Carl G. Pass, a native-born citizen, returned to the United States in August 
1946 and filed his claim with the Alien Property Custodian on September 23, 1946. 
At first he could not obtain a return because the Custodian construed section 32 
to deny returns to so-called dual nationals, i. e, Americans, who Germany might 
claim were also German nationals by reason of marriage or parentage. This 
indefensible interpretation was set aside by Public Law 859, 81st Congress, 2d 
session. Thereafter the Claims Branch of the Office of Alien Property advised 
that Pass could not obtain a return for the reason that he had violated Nazi ex- 
change laws in an effort to conceal his American assets from the Nazis so as to 
escape Nazi coercion to transfer the assets to Germany. 

Meanwhile, Pass instituted suit under section 9 (a) of the act. The suit was 
dismissed under section 33 as coming too late, because of a joker that was tucked 
away in an amendment to the limitations section. 

As Senator McCarran pointed out to the Senate: 

“Section 9 permits a citizen to seek either administrative or judicial relief, or 
both. It contains no warning that administrative relief is a mantrap, that claim- 
ants should avoid it in favor of the judicial remedy. Originally section 33 pro- 
vided that the period for bringing suit should be tolled by the filing of an 
administratice claim. Senate Report No. 1839 (79th Con., 2d sess.), which ac- 
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companied section 33, said (p. 3), that ‘fairness requires’ that the period during 
which a claim was pending before the administrator be subtracted from the time 
for filing suit. When section 33 was amended in 1948 the tolling clause was inad- 

ertently omitted with respect to some claimants, but retained with respect to 
others. The legislative history shows that this discriminatory omission was never 
intended. The consequence is that Pass, a resident American who owns the vested 
property, will be deprived of his life work, contrary to the intention of Congress, 
unless the inadvertence respecting tolling in section 33 is corrected so that he may 
ask judicial protection of his rights” (98 Congressional Record, p. 565, Jan. 29, 
1952). 

For the convenience of your committee, the legislative history is collected in 
an appendix attached to this statement. 

Section 32 corrects yet another deficiency in the present law. As Senator 
McCarran pointed out: 

“The amendment goes beyond relief to American citizens in that section 32 
includes refugees and persecutees. It is almost 6 years since Congress provided 
relief in section 32 for those unfortunate victims. In the interim the mountain 
of those claims has not been appreciably reduced. If the Congress wishes these 
claimants to enjoy their property during their lifetime, it must open the court- 
room doors and order that their cases be advanced for hearing” (98 Congressional 
Record, p. 565, Jan. 29, 1952.) 

Let me emphasize, in conclusion that the Trading With the Enemy Act was 
designed to weaken the enemy—not to destroy Americans. To provide a day 
in court for American claimants not only comports with our fundamental prin- 
ciples of fair play, but it avoids the necessity of repeatedly running to Congress 
to save the administrators from their own crippling and wrongheaded misinter- 
pretations of the law. 

Your committee recommended enactment of the bill at the last session and the 
Senate passed the bill. I ask you once more to report the bill favorably. 


APPENDIX 


The original text of section 33 of the Trading With the Bnemy Act, as enacted 
on August 8, 1946 (c. 878, § 1, 60 Stat. 925, 50 U. S. C., App. § 33) provided that: 


“No suit pursuant to section 9 (a) may be instituted after the expiration of 
two years from the date of seizure * * * or from the date of enactment of this 
section, whichever is later, but in computing such two years there shall be ex- 
cluded any period during which there was pending a suit or claim for return 
pursuant to section 9 (a) or 32 hereof.” 
rhe limitation for filing suit therefore was tolled equally whether the adminis- 
trative claim was filed two years “from the date of seizure” or two years “from 
the date of enactment.” The reason for the tolling clause, said Senate Report 
No. 1839 (79th Cong., 2d sess.), which accompanied the measure, was that— 

In computing the 2-year period, however, fairness requires that there be ex- 
cluded any period during which a claim for return has been pending pursuant to 
section 9 (a) or section 32 * * *” (p. 3). 

A claimant who was in Germany during the war could not have filed his claim 
under the original section 33 nor under the 1948 amendment, i. e., the present act, 
within 2 years from the date of a seizure made, for example, in 1942, because 
communication with the United States was then impossible. But under the 
original section 33 he could have filed his claim within 2 years “from the date 
of enactment,’ August 8, 1946. The 2-year period for filing suit would thereby 
be tolled by the pendency of his claim so that under the original section 33 suit 
today would still be timely. 

When section 33 was amended in 1948 and the “after April 30, 1949” phrase 
was substituted for the earlier phrase “or from the date of enactment,” the 
draftsmen overlooked the need of making some corresponding change in the 
2-year tolling clause in order to preserve the tolling for those who filed within 2 
years from “the date of the enactment,” thereby effectuating the congressional 
policy of “fairness.” 

If the administrators were seeking to cut down the rights of divested American 
claimants in the 1948 amendment by blotting out the existing tolling provisions, 
certainly no hint of it was revealed to the Congress.’ To the contrary, the Senate 
report, which incorporated the principal parts of the House report, said: 


*In outlining the three main purposes of the bill, the Assistant to the Attorney General, 
Peyton Ford, omitted all mention of any intention to curb the right to file suits by those 
who had already filed claims (S. Rept. No. 1532 (set forth in 2 U. 8S. Cong. Serv.), 80th 
Cong., 2d sess., pp. 2263-2265 (1948)). 


38158—53- 32 
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“The purpose of the amendments is to extend the time for filing suits and 
claims pursuant to the Trading With the Enemy Act until April 30, 1949. This 
extension of approximately 6 months will enable many claimants who other- 
wise would be precluded because of insufficient time allowed under the present 
section 33, to file their claims and suits * * *” (S. Rept. No. 1532, supra, note 
1 at 2263). ' 

We cannot attribute to Congress an intention by the 1948 amendment to deprive 
an American of the right to toll suit by the filing of a claim in the face of its 
expressed intention to expand, not to contract, the time for bringing suit. A 
restrictive intention is further rebutted by the advice of the Assistant Attorney 
General, Peyton Ford, to the Senate committee that: 

“Unless the statute of limitations is extended the purpose [to restore property 
taken from American claimants] of Congress will be frustrated in many deserving 
cases” (S. Rept. No. 1532, supra, note 1). 

Finally, having invited claimants to file their claims for administrative relief, 
it was utterly pointless to compel them in midcareer to abandon the adminis- 
trative remedy and to resort en masse on April 30, 1949, to judicial suit... From 
the beginning Congress desired as far as possible to enable claimants to procure 
a return without resort to judicial process.’ It scarcely intended to entrap claim- 
ants who had the misfortunte to rely on the administrative remedy. 

Senator Dirksen. Suppose you take a little time to highlight this 
statement. 

Mr. Bercer. Of course, none of the things to which I refer can be 
laid at the door of Colonel Townsend, who has just taken over. I may 

say, from the fairminded and reasonable remarks he made this morn- 
ing, I would anticipate that we would not have such problems in the 
future. 

First, let me remind you that S. 34 was passed by the Senate at the 
prior session after being favorably recommended by the Judiciary 
Committee in the form of S. 2544. So you are dealing with a bill 
which is identical with S. 2544, which was passed at the last session. 
What I am saying to you is drawn largely from the explanation of 
the bill given by Se nator McCarran to the Senate. 

Br iefly , the bill affords judicial review to claimants who are eligible 
for administrative relief under section 32 of the act. 

Senator McCarran gave three reasons for the bill. First, he re- 
ferred to the “creeping pace at which returns to eligible claimants are 
being made.” He referred to administrative returns. Your com- 
mittee concluded in an interim report filed on January 16, 1953, that 
“9,000 claims left out of the 15,000 claims filed will require approxi- 
mately 20 additional years to procs That just s ells heartbreak 
for a man that must wait for administrative action. For that reason, 
os Senator felt that the judicial doors should be thrown open to 

‘laimants who could press for a hearing after waiting for 10 years 
altteds: 

Second, the Senator referred to the “arbitrary manner in which 
some American claimants are being denied returns.” 


2In rejecting a parallel administrative construction cf another provision of section 33, 
it was said in First Nat. Bank of Portland v. McGrath (97 F. Supp. 77, 80 (Oreg.)) that: 
“Thousands of claimants have filed timely claims, confident that, as long as such claims 
were pending and undetermined, the alternative method provided in section 9 (a) was 
available to them. If the Government's contention is correct, however, these numerous 
claimants would be prevented from filing an action because of the inadequacy of the Gov- 
ernment’s administrative machinery to decide their claims promptly. A claimant who, in 
good faith, filed a timely claim and wh», after years of waiting, has been unable to get an 
administrative determination thereof, should not be precluded from filing an action to 
obtain a determination of his rights.” 

* Congressman Good, in explaining the amendment to section 9 (a) contained in the act 
of July 11, 1919 (c¢. 6, § 1, 41 Stat. 35), which extended the categories of relief, stated 
that “this amendment simply gives the Alien Property Custodian the right to restore the 
property of such neutral citizens * * * without the necessity of their presentine their 
cases in the court’’ (58 Cong. Rec. 1233 (66th Cong., ist sess.) ). 
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Let me give you an example, because such judicial review would 
have avoided appeal on 2 or 3 different occasions to the Con- 
gress for remedial legislation The act permits returns to the Ameri- 
can citizens, but it forbids returns to German nationals. The admin- 
istrators found that some Americans could be regarded by the Ger- 
mans as German citizens by virtue of marriage, or of parentage, and 
they came up with a hybrid called the dual national. 

They said, “We have an ambiguity here. We have to resolve it 

against the Americans.” They said to this dual national, “We will 
make no returns to you.” They could have resolved that ambiguity 
in favor of returns to Americans. 

We want to emphasize what was stressed this morning, that the 
function of the act was to weaken the enemy, not to destroy Ameri- 
cans, and that this long-drawn-out agony of getting back vested prop- 
erty has just done that: It has destroyed Americans. If you would 
have had judicial review, in my judgment, that ambiguity would have 
been resolved without a three-time appeal to Congress, which I will 
not burden you with now. 

Let me give you another example. In a recent opinion, the agency 
held as one ground of its opinion that it could not make a return 
because there had been violation of the Nazi foreign-exchange laws. 
1 know personally of one such case. I have a client who is involved 
in just that situation. He is an American who lived in Germany and 
neglected to report that he had hidden his American assets from the 
Nazis. He would be held by the administrator as not entitled to a 
return. I submit that if you have a judicial remedy you would not 
come up with that sort of a case, and I am going to talk to you on the 
administrative position respecting German law later. 

There is another problem. Some Americans who were in Germany 
during the war came back, filed their claims, and invoked the admin- 
istrative remedy. They relied on administrative justice. Born 
Americans, native Americans, for one reason or another then got no 
return. Then they filed a suit, and in reliance on either a joker that 
was inserted in the limitations provision in 1918 or an inadvertent slip 
in legislation, the agency said, “That is too bad. You relied on the 
administrative remedy. You cannot come into court.” 

So you have, what to me as a lawyer and American citizen, is a 
hideous spectacle. You have an American laying claim to his own 
property and the agency saying, “It is just too bad. You came to the 
Administrator. For you there is no judicial justice.’ 

Senator McCarran called that to the attention of the Senate. I have 
merely sketched the outline. I submit to you that no American ought 
finally to be divested of his property without having a chance to be 
heard by a court, That is justice, and it is conductive to confidence in 
American institutions. 

I just wanted to say on this finally that Senator McCarran’s amend- 
ment is modeled after section 9 (c) of the act. It has a precedent that 
was applied after World War I when returns were being made to 
Germans and others and the right was given to claimants to go into 
court. 

Secondly, you will notice that there is a provision for advancing the 
cause on the calendar. That is modeled in exact language : after an 
existing statutory provision likewise cited in my statement, the reason 
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for that being that court calendars are congested. In New York, it 
takes 48 months to get to trial. If aman has already waited 6 or 7 
years for a hearing, his case ought to be advanced because what is in- 
volved is the return to him of his own property, without which in some 
cases he is just a beggar. 

So much for that, Senator, and here I am going to beg to impose on 
your kindness because the hour is late. The reason I am doing that 
is because you are here engaged in a comprehensive review of deficien- 
cies of the act with the objective, I believe, of coming up with a package 
of legislation that will remedy the most glaring deficiencies. 

There are two deficiencies which I can describe to you in short order 
which I believe should commend themselves to you. 

Senator Dirksen. Let the record note the presence of Senator 
McCarran. 

Mr. Beroerer. Senator, I regret that you have come in at the close. 

Senator McCarran. Iam verysorry. I have been busy with many, 
many things. 

Mr. Bercer. I have been addressing myself to your bill, S. 34. Now, 
I am moving over. 

The first of these bills I can describe in 5 minutes. The second I 
can describe in 10 minutes. I had the privilege of discussing these 
bills with Mr. Hayes, your chief counsel, and Mr. Nairn, his associate 
counsel, and I believe I may say that they viewed them sympathetically 
and they met with their approved. I believe they are deserving of 
your personal attention. The first bill has to do with this problem of 
German law which I mentioned. 

Senator Dirksen. You are referring now to proposed bills that have 
not been introduced ? 

Mr. Bercer. That have not been introduced. Since this first. bill 
is only six lines, I would like your indulgence while I read it. I 
propose it as section 41: 

Rights asserted pursuant to this act shall be governed in every respect solely 
by the applicable laws of the United States or of the several States thereof. No 


violation of any law of Germany, Japan, Bulgaria, Hungary, or Rumania shall 
deprive any claimant of a right to a return under this act. 


I have a short, two-page memorandum that I beg to submit for the 
record. 

Senator Dirksen. The copy of the proposal that you make may be 
inserted and your memorandum accompanying it. 

(The material referred to follows :) 


[S. —-—] 


A BILL To amend the Trading With the Enemy Act to provide that American law shall 
govern 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Trading With the Enemy Act, as 
amended, be further amended by adding the following new section: 

“Sec. 41. Rights asserted pursuant to this act shall be governed in every respect 
solely by the applicable laws of the United States or of the several States thereof. 
No violation of any law of Germany, Japan, Bulgaria, Hungary, or Rumania shall 
deprive any claimant of a right to a return under this act.” 


MEMORANDUM RE PROPOSED SECTION 41 


The amendment embodied in section 41 seeks to prevent the frustration of the 
relief afforded by Congress through the application of German or other enemy 
law. 
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For example, Margarethe Woy was required in 1939 under Nazi law to turn 
her American savings account over to the Nazi authorities. Instead she assigned 
it to her American sister. The Office of Alien Property held as one ground of 
the decision that the assignment without a license from the Nazi authorities 
was void under “controlling law of Germany” and was therefore not “effective 
to transfer title to the bank account in New York.” In re Caroline B. Woy, 
Docket No. 1075, denvers 8 23, 1952. 

In another case, Carl G. Pass, an American citizen resident in Germany, con- 
cealed his American assets from the Nazi authorities to avoid being compelled 
to liquidate and convert the American assets into German marks. One would 
think that an American who balked Nazi efforts to obtain American exchange 
for the Nazi war machine had advanced our own national interest. But he has 
been advised by members of the Office of Alien Property that his violation of 
Nazi exchange rules will prevent a return to him of his American assets. 

It is difficult to reconcile such interpretations with the congressional mandate 
in section 32 (a) (2) (B) to disregard Nazi “purported divestments or limita- 
tions of such [American] ownership.” It is difficult to see how the “national 
interest” is in any way served by giving effect to the regulations of an enemy state 
which were designed to promote its war potential, particularly in the teeth of a 
repeated congressional mandate not to confiscate the property of American citi 
zens. The Swiss courts, I am advised, have steadily refused to give effect to 
Nazi restrictions on the transfer of foreign assets. 

Thus on one foreign law technicality or another, American citizens are de 
prived of the property that Congress sought to return to them. Principles of 
conflicts of laws were not meant to abort American remedial legislation. In- 
deed, American tribunals are— 

“free under international law to choose our own theories of conflict of laws, 
1nd that is particularly true where the acts to which we refuse recognition are 
the acts of an enemy.” Aboitiz v. Prince (99 F. Supp. 608 (Utah, 1951) ). 

In refusing to give effect to Japanese exchange regulations, the court said in 
the Aboitiz case: 

“This court should not take the absurd position after we have fought a war 
to put an enemy down that it will give effect to the invader’s decree directed 
against our citizens. Id. at 626. 

In McGrath v. Zander (177 F. (2d) 649, 652 (App. D. C. 1949)), a case in- 
volving the effect of marriage in Germany to a German on the eligibility of an 
American citizen to claim a return of vested property, the court stated that- 
‘the law of this country should govern the case, involving as it does, the con- 
struction and application of an act of Congress concerning an American citizen 
in respect to property within the United States. 

Section 41 is merely declaratory of this rule. 

Mr. Bercrr. I would have said as a former Government adminis- 
trator, Mr. Chairman, that such a bill should be unnecessary for two 
very good reasons. One was the case of McGrath versus Zander i in 
our own circuit court of appeals here in the district. That was a case 
involving the effect of marriage in Germany to a German on the eligi- 
bility of an American citizen to claim a return of vested property. 

An American citizen married a German in Germany, and the ques- 
tion was, What was her status to claim under the act?) The Govern- 
ment said that German law applied. The Government said: “She is 
a German national. She has no rights under the German law.” That 
was rejected by the court of appet als. The court said: 

The law of this country should govern the case, involving as it does, the con- 
struction and application of an act of Congress concerning an American citizen 
in respect to property within the United States. 


You have that. You would think that was enough. But it was not 
enough for the administrators. 

I know of one case of a holding of a trial examiner where an Amer- 
ican who was resident in Germany hid his American assets from the 
Nazis. He violated a Nazi exchange law. However, consider what 
he was doing. He was thwarting the attempt of the Nazis to grab 
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American dollars for their war machine. Would you consider that 
was a ground on which to deny the return of American property to 
him?’ Yet 1 have to say to you that is the position that has been taken 
DY the staff. 

Here is what the Utah District Court said in a situation like that 
in the Aboitiz case, which is cited in my statement. It refused to 
give effect to Japanese exchange regulations and the court said: 


This court should not take the absurd position after we have fought a war 
to put an enemy down that it will give effect to the invader’s decrees directed 
against our citizens. 

I say to you that the test of whether an American whose property 
was taken in America by the United States has title to get the prop- 
erty back should be American law, not Nazi law. Since we set aside 
all of those discriminatory laws, it is just silly to go back to any 
German law. The sole test of American rights, as our court of ap- 
peals held, should be American law. I submit to you, Mr. Chairman, 
you could not do a better thing to keep the courts from being clogged 
with litigation about this proposition than to lay down the simple 
principle: Americans who are trying to get their property back should 
have their rights determined under American law. 

Mr. Townsenp. I agree with that 100 percent. ‘That is sound. 
I have already so decided in matters that have come up before me. 

Mr. Bercer. I heard you just for 5 minutes, Colonel Townsend, and I 
would have confidence that you would show - disposition. 

Mr. Townsenp. It is perfectly illogical to pay attention to German 
law. 

Mr. Hayes. Your idea is that it should be presented first to the 
Administrator and that there should be the opportunity for judicial 
review without legislation { 

Mr. Bercer. Yes. I do not lay that at the door of Colonel Town- 
send. ‘That is why I have asked for judicial review. I want to be 
sure that a claimant that runs up against this sert of thing does not 
have the task of seeking legislation from the Congress, but that it is 
clear that his case can get into the courts. He should not have to 
come back to Congress at every turn and say, “Look at what is happen- 
ing here,” just as you have been clogged all day with claimants. 

I want to come to one more bill. This proposed bill is longer than 
eight lines and, therefore, 1 am not going to clog the record by read- 
ing it. Simply put it involves this: It involves the right again of 
American citizens, who are the equitable owners of enemy corpora 
tions, to assert derivatively their rights to the property that was taken 
from their corporation. Under our law, a shareholder is the owner 
of the corporation. Again we did not fight this war to take away 
the property of the American shareholders. We are inviting our 
Americans today by point 4 to invest abroad. Now comes a war and 
the American Government says, “You poor fellow, you invested in a 
German corporation. You are a cooked goose. Your property is 
going to be confiscated by American administrators. 

My bill is offered to avoid such absurd results; it is an amendment 
proposed as section 40. I ask your leave to proffer that for the record. 
| have a statement here which is a little too elaborate to read into 
the record. 

I am going to ask your permission, Mr. Chairman, to insert that 
in the record. 
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Senator Dirksen. The bill and the statement will be inserted in 
the record. 
(The material referred to follows:) 


STATEMENT BY RAOUL BERGER 


My name is Raoul Berger. I was formerly General Counsel to the Alien Prop- 
erty Custodian and am now engaged in the general practice of law in Washington. 

Let me commend to you a proposed section 40 which seeks to clarify the right of 
American and other eligibie shareholders of foreign corporations to assert a pro 
rata claim to property seized by the United States from the foreign corporations 
which the latter are barred from asserting. It also clarifies the right of such 
shareholders to assert pro rata the claim of the corporation to payment of its 
debt out of assets seized from its enemy debtor. 

It is a pleasure to state that the position I am espousing today is the position 
I fought for while I was with the Government. On September 23, 1944, I sent 
a memorandum to Assistant Attorney General Wechsler which maintained that 
the agency should “look behind the corporate veil so that American stockholders, 
who are in practical effect the ‘owners’ of the corporate assets, and whose interest 
Congress did not intend to confiscate, may be protected” (pp. 9-10). 

The position I then pressed upon the Attorney General is the position I am 
maintaining now. For Congress sought by the Trading With the Enemy Act to 
weaken the enemy, not to injure Americans, 

A predecessor bill, S. 3901, was passed by the Senate during the 2d session of 
the Sist Congress. Roughly speaking, it authorized American shareholders and 
Nazi persecutees of enemy corporations to recover property taken from the 
corporation in this country by the Government. The Senate Committee on the 
Judiciary stated that S. 3901 was designed to correct an obvious “inequity, in 
the form of an unwarranted discrimination” (S. Rept. No. 2051, p. 2). 

The discrimination consisted in the fact that, to quote the report, “an enemy 
alien whose property has been vested directly by the Alien Property Custodian 
can secure return of such property upon qualifying under the law as a perse- 
cutee. However, the same person is barred from recovery * * * if such property 
happens to consist of a minority interest in a vested corporation.” 

Let me transpose this into terms of an American citizen. Presently section 
32, which deals with so-called title claims, authorizes an American citizen to 
obtain the return of property vested by the Government. Section 34, which 
deals with debt claims, authorizes payments of debts owed by enemy debtors to 
American creditors, out of property which the Government seized from the 
debtors. An individual American can therefore procure a return of his property 
or obtain payment of his debt. 

The alien property administrators have construed the ban on returns and 
payments of debts to enemy corporations to preclude returns and payments 
of debts to their American shareholders. Thus an administrative exception, 
excluding American shareholders, is grafted on the authorization to pay Amer- 
can citizens. The resulting inequity led the President to declare with respect 
to title Claims on June 253, 1950: 

“T hope that the Congress, with the assistance of the executive agencies con- 
cerned, will develop and enact appropriate legislation at an early date.” 

Why should the fact that Americans own property in America through the 
medium of a foreign corporation subject them to confiscation at the hands of 
American administrators? To permit such confiscation is to be blinded by a 
fiction—the corporate fiction. For shareholders are the beneficial owners of 
corporate assets. Congress never intended that there should be open season 
on the equitable interests of American citizens. The debates on the First War 
Powers Act of 1941 bulge with demands for protection of American rights. 

The heart of the problem arises from a basic administrative misconception 
of the purpose of the Trading With the Enemy Act. That act was designed 
to weaken the enemy, not to hurt Americans. It was early stated in Mayer v. 
Garvan (278 Fed. 27, 35 (C. A. Ist, 1921)): 

“It was not the purpose of Congress in the passage of the act to deprive an 
American citizen of his property rights or to so administer the act as to cause 
him unnecessary financial loss.” 

This, you may think, is well enough, when the issue is the right of an Amer- 
ican shareholder to regain assets taken in the United States from his foreign 
corporation. But why, you may ask, should the American shareholder be en- 
titled to assert the corporate claim to be paid a debt out of the assets seized 
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from an enemy creditor. Basically the answer is the same. The American 
shareholder is the beneficial owner of the debt. To refuse payment because it 
is owed formally to the enemy corporation is actually to injure the American 
shareholder. This was never the purpose of Congress. Indeed, section 9, the 
original debt claim remedy provided in 1917, was a “substitute, in place of the 
previously existing remedies by attachment * * * by which citizens of this 
country could formerly have recovered against alien enemies * * *.” Koscinski 
Vv. White (286 Fed. 211, 216.) 

In 1946, the Alien Property Custodian, said both the House and Senate reports, 
“emphasized to the committee that he is anxious to satisfy the proper claims 
of creditors and the committee concur in the view that there exists a strong 
moral obligation to satisfy them inasmuch as, but for the vesting of their debtor’s 
property, they would have presumably been able to pursue ordinary remedies 
against the debtors” (S. Rept. No, 18389, pp. 3-4; H. Rept. No. 2398, p. 10, 79th 
Cong., 2d sess.). 

As a rule, shareholders are permitted to assert rights when the corporation 
is unable to do so. But for the Custodian’s seizures, American shareholders 
could have brought attachment suits to secure payment of the debts. The act 
cannot therefore be read to deprive them of this right without doing violence 
to the intention of Congress. My proposed section 40 is designed to put the 
matter beyond the reach of illiberal administrative interpretation. 

rhere is nothing new in protecting American shareholders of foreign corpo 
rations against confiscation of their beneficial interests. It has long been the 
policy of this country to protect the rights of such shareholders. In treaty 
after treaty, American shareholders have been safeguarded against foreign 
expropriation, and authorized, as Senate Report 800 (81st Cong., Ist sess., p. 11) 
points out, to “claim individually to the extent of their American interests in 
the foreign corporation whose property was nationalized or otherwise taken.” 

The Senate report had reference to the Yugoslav agreement of 1948, There 
is a similar provision with respect to shareholders of Nazi despoiled corpora 
tions in Military Law No. 50 promulgated by the American army of occupation 
in Germany. Why must we attribute a split personality to the United States, 
an intention on the one hand to protect American shareholders from expropria 
tion by foreign governments and on the other hand to authorize American 
administrators to strip them of their beneficial interests? 

Finally, on April 7, 1952, the Supreme Court declared in Kaufman vy. Societ: 
Internationale (96 L. Ed. 522, 524), that “the innocent stockholder may not 
have title to corporate assets, but he does have an interest which Congress 
had indicated should not be confiscated * * *.” 

In providing that no American shareholder of a foreign corporation is barred 
from obtaining a return of a pro rata portion of the corporation’s assets, the 
bill is therefore merely declaratory. 

In summary: 

(1) The prohibition on returns of vested property or payment of debts from 
vested property to enemy corporations does not cancel out the mandate to 
pay debts and return property to American citizens. American shareholders 
of enemy corporations are nonetheless American citizens. We did not wage 
war to destroy them. Congress never intended to hurt them. 

(2) It is the policy of the United States to protect American shareholders 
of foreign corporations against confiscation by foreign governments. We call 
on the Congress to make clear that American shareholders are equally pro 
tected aaginst confiscation at the hands of American administrators. It requires 
only a clariying amendment to put the asserted power to confiscate underlying 
heneficial interests of American shareholders beyond the reach of illiberal ad- 
ministrative interpretation. 


A BILL To Amend the Trading With the Enemy Act 


Be it enacted by the Senate and House of Repre sentatives of the United States 
of America in Congress assembled, That the Trading With the Bnemy Act, ap- 
proved October 6, 1947, as amended, is hereby amended by adding the following: 

“Sec. 40. Nothing contained in this Act shall prevent any person or corpora- 
tion, eligible to assert a claim under sections 32 or 34 of this Act and the owner 
of stock of a corporation or association which is ineligible to obtain a return under 
section 32 or payment of a debt under section 34, from (1) asserting derivatively 
under section 32 hereof a claim, proportionate to his or its shareholder’s interest, 
for the return of the property or interest or proceeds thereof vested from such 
ineligible corporation, or (2) asserting derivatively under section 34 hereof a 
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laim, proportionate to his or its shareholder’s interest, for the payment of any 

t owing to such ineligible corporation or association by a debtor person or 
orporation, where such debt was owed immediately prior to the vesting of prop- 
erty from such debtor person or corporation, and where the beneficial ownership 

such stock existed immediately prior to vesting in or transfer to the Alien 
Property Custodian and continuously thereafter to the date of return (without 
regard to purported divestments or limitations of such ownership by any one 

more of the Governments of Germany, Japan, Bulgaria, Hungary, or Ru- 
mania): Provided, That such owner or owners shall succeed to those obliga- 
tions, limited in aggregate amount to the value of such property or interest or 
proceeds, Which are lawfully assertible against the corporation or association 
by persons not ineligible to receive a return under this Act: Provided further, 
hat the action of the Alien Property Custodian disallowing in whole or in part 
iny claim hereunder shall be subject to judicial review in the manner provided 
by section 34 (e) hereof.” 

Mr. Bercer. I ask your leave to take a few minutes to explain it 
to you so that you will have the highlights of it. 

Mr. Townsenpb. I have not seen this before so I have no opinion 
on It. 

Mr. Bercer. You have not seen that. Let me explain that a prede- 
cessor bill in different language was enacted by the Senate. I have 
the number of it in my longer statement. I cannot give it to you, but 
it is there. A predecessor bill was recommended by your committee 
and passed. I want to explain it to you. 

What my proposed section 40 does is to brush aside the corporate 
fiction so that American shareholders of enemy corporations may 
derivatively assert their equitable interests in properties of such 
corporations. 

Mr. Townsenv. That is the Kaufman case ? 

Mr. Bercer. That is right. The Supreme Court there held in the 
midst of a tangled procedural question of intervention that, of course 
American shareholders in a so-called enemy corporation had rights 
which the Congress never intended to confiscate and therefore they 
had a right which they could assert under section 9. But under your 
predecessor, Colonel, that opinion has already been cut down by a dis- 
trict court. Your staff is fighting it and trying to cut it down. 

That is why I say again: The principles are simple. Do not compel 
litigants to fight their way up to the Supreme Court on a proposition 
so simple. A property of an American should not be destroyed by 
confiscation. 

As you were reminded by Mr. Nairn this morning, Mr. Chairman, 
there are two classes of claimants. There is the so-called title claim- 
ant. That is the situation in which the property is taken from him. 
As Mr. Nairn reminded you, there are also debt claimants. Debt 
claims were created because Congress said, and you will find this 
language in my statement: “having taken property of your enemy 
debtor which you could have attached, having deprived you of the 
right of attachment in protecting your creditor’s position, we are 
giving you a substitute remedy.” So it was an act of justice to Ameri- 
can creditors, and Mr. Nairn was quite right in pointing out to you 
that any legislation has to keep in mind the preservation of those 
rights. 

An individual American today can come in as a title claimant under 
section 32 or as a debt claimant under section 34 and get his property 
back. 

Here, Colonel Townsend, you will again see one of the myopic quali- 
ties of your predecessor or staff. I attribute it to leaning over back- 
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ward all the time. When you constantly lean over backward a lot 
of Americans get hurt. 

Mr. Townsenp. I do not want to express any disapproval of my 
predecessor 

Mr. Bercer. It would be unfair for you to do that, but I labor under 
no such inhibition. 

I want to say to you, Mr. Chairman, I am not here merely in the 

capacity of a lawyer. In some cases the time I have expended for 
some claimants in this field has been gratis. In others, I will never be 
repaid for my efforts. While we are talking about civil liberties, 
there have been Americans who have rotted away in obscure corners 
for the “crime” that they lived in Germany during the war. To me, 
to throw an American into a concentration hag is no worse than to 
take away all the property of an American. That frightens me. | 
am here today because I feel strongly about t 1at and I impose upon you 
at this late hour because this is a segment of that problem. 

The Alien Property Administrators had a problem. They saw, 
again, just as in the case of dual nationals, a ban upon the return of 
properties to enemy corporations, but they also had an instruction to 
return properties to American citizens. They could have resolved any 
ambiguity by saying, “We will not return to the enemy corporation, 
but we will respect the equitable rights of the American citizen as a 
shareholder.” It was as simple as that. They could have done that, 
but did not. 

May I say that the prior bill which tried to remedy that, in fact 
was recommended by President Truman in order to remedy the in- 
equity of discriminating between shareholders and other individual 
Americans. That was S. 3901. 

Senator Dirksen. Senator McCarran, that was S. 3901 in the 2d 
session of the 81st Congress. Did you introduce that? 

Senator McCarran. I do not recall the number. 

Mr. Berger. It was Senator Ellender, but it was your committee 
that reported it favorably, Senator, and it was passed by the Senate. 

Let me quote to you a three-line statement of a Sti ite Department 
officer, Ely Maurer, who wrote an article for one of the law journals. 
He says, reviewing all of the activities in this field: 

It has been the established policy of the American Government to look be- 
hind forms and to the substance in discovering and protecting the interests of 
American nationals. 

He showed many treaties where that had been done. For example, 
the Yugoslav treaty is one. America said to Yugoslavia, “You can 
confiscate the property of Yugoslav corporations, but you cannot con- 
fiseate the property of American shareholders in Yugoslav corpora- 
tions.” So they made a treaty where the Yugoslavs were compelled 
to honor the rights of American shareholders in Yugoslavia cor- 
pany ations. I say it is just folly, Colonel Townsend, to protect Ameri- 

‘ans against. depredations by Yugoslavs and leave them defense- 
leon against being skinned by American administrators. 

Why should we not apply a policy at home that we insist that 
governments should apply abroad, foreign governments. Colonel 
Townsend adverted to the Kaufman case where the Supreme Court 
said on this very issue : 

The innocent stockholder may not have title to corporate assets, but he does 
have an interest which Congress had indicated should not be confiscated. * * * 
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American claimants would have rested on that, but it has been 
one of the unfortunate things that no sooner do you get an opinion 
handed down than you are at once engaged in a series of litigations 
with the Government. Now we have the Albert case in California, 
where I think the judge wrongfully construed the Kaufman case. 
The Supreme Court may reverse it, but I submit there should be no 
question that an American shareholder who is an American citizen is 
presently entitled, under the act to assert his rights. The Kaufman 
case says so with respect to title claims. With respect to debt claim- 
ints, it is just the same. It is the same logic. 

All I am asking you to do here is to clarify. This is a clarifying 
amendment. I genuinely do not believe you are making new law. 

believe you are telling the administrators, “Look, when we told you 
not to return property to an enemy corporation, we did not mean that 
you should take the skin off the American shareholders. He is an 
American citizen. We told you to return property to American citi- 
zens. We mean an American shareholder is an American citizen like 

anybody else.’ 

I tried to do this job hastily and too inadequately. However, I 
wanted to express to you, Senator, my deep appreciation and I hope 
you personally will take a look at these two bills and my statements 
and that you will introduce them and embrace them in your package, 
because I believe they are in line with the long policy of conserving 
the rights of Americans under this very statute. 

Thank you. 

Senator Dirksen. Mr. Berger, I want to thank you for your pa- 
tience. I know you have been here all day. We have had occasion 
to discuss this a little bit and I can assure you that this will have very 
good consideration. 

I was delighted indeed to hear Colonel Townsend concur in the 
sentiment expressed by you with respect to the so-called No. 1 bill 
that you have presented here for the record. You may be assured 
that these will all have very good attention. 

Your whole statement has already been inserted in the record. 

Mr. Townsenp. I assume that the reports put in by the Department 
of Justice will be incorporated in your transcript with respect to each 
bill. 

Senator Dirksen. That is correct. 

Mr. Townsenp. Also I would like to have an opportunity to add to 
vour transcript a letter opinion from a lawyer that I know in New 
York. I wanted to extract from it the legal part of it. It is a per- 
sonal letter. It comments on some of these hills. The comment is 
from a very competent source who is disinterested entirely. 

Senator Dirksen. Without objection, that will be included. 

(The letter which follows was submitted in lieu of the personal 
letter referred to above :) 

Katz & SOMMERIOCH, 
New York 5, N. Y., July 31, 1953. 
Hon, Everett M, DIRKSEN, 
Chairman, Senate Judiciary Subcommittee 


on the Trading With the Enemy Act, 
Washington, D. ¢ 
DeAaR SENATOR DrrKseEN: IT am writing this letter in support of the Senate 
ills pending before your committee which are referred to hereinafter. 
I. S. 34, introduced by Senator McCarran to amend section 32 of the Trading 
With the Enemy Act so as to provide for judicial review of an adverse determina- 
tion in a section 32 title claim proceeding, merits committee approval. 


} 
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A section 32 claim involves the most important type of right in property, 
namely, an ownership right. If a claimant under section 34 of the act, who 
does not have a property right in vested property against which the claim is 
asserted, is permitted a judicial review in a debt-claim proceeding, and if an 
agent, attorney, or representative of a claimant has the right under section 
20 of the act to the review of a determination with respect to compensation, 
surely a claimant asserting an ownership right in vested property is entitled 
to a similar remedy A denial of judicial review in a section 32 title-claim 
proceeding works an inequity and is manifestly a discrimination against such 
claimant. 

ll. 8. 378, introduced by Senator Hunt to extend the time for filing claims for 
the return of vested property, should be approved by your committee in order 
to avoid hardship in many cases due to the fact that the time for filing claims 
expired before persons entitled to claim a return of the property were aware 
of the fact that that they had an interest in vested property. In other situations, 
years passed before a determination was made establishing the interests of 
foreign nationals in estates and trusts and the time for the filing of claims by 
such nationals has expired In fairness, such persons should be permitted 
to assert their claims 

In view of the fact that the Department of Justice had in 1951 expressed 
its approval of a then proposed bill to extend the time for the filing of claims, 
it is reasonable to suppose that the Department has no objection now to such a 
bill 

In this connection, consideration should be given to an amendment of the 
second sentence in section 33 of the act so that suits pursuant to section 9 may 
be instituted 1 year after the date of the enactment of the amendment. Originally 
the 2-year limitation on the filing of a suit for the recovery of property after the 
date of vesting in the Custodian was designed to prevent the filing of stale claims. 

III. S, 2171, introduced by Senators Smith of New Jersey and Hendrickson to 
amend section 9 (a) of the act so as to eliminate the provision thereof enjoining 
the sale of vested property against which title suits or claims are pending, merits 
not only approval but also strong support of your committee. 

By section 12 of the act the Custodian is not only vested with all the powers 
of a common-law trustee but he is given the power to manage the vested prop- 
erty “and do any act or things in respect thereof or make any disposition thereof 
or of any part thereof, by sale or otherwise,” and the power to exercise “any 
rights or powers * * * thereto or to the ownership thereof in like manner as 
though he were the absolute owner thereof: * * *.” 

Since the Congress gave him complete power to sell or dispose of vested prop- 
erty, but only to American citizens, it is difficult to understand the reason for 
enjoining him from exercising such power by the injunctive provision of section 
9 (a), merely because someone files a title suit or claim involving property which 
he, in the interest of the United States, seeks to sell. The power of the Custodian 
to sell, given him by section 12, should be absolute and incontestable. 

I do not believe that any serious constitutional question can arise by removing 
the injunctive provision of section 9 (a), in view of the decision of the Supreme 
Court in the Russian Volunteer Fleet case (282 U. S. 481), which held that the 
taking of property of alien friends, as well as that of citizens, is constitutional 
if they receive just compensation for their property. 

If a title claimant under section 32 or plaintiff in a 9 (a) suit finally prevails, 
payment of the value of the property at date of vesting—the date when the prop- 
erty was transferred to the United States—with interest from that date to date 
of payment, would be just compensation, and in determining such compensation 
within the meaning of the applicable constitutional provisions that property 
shall not be taken without just compensation, anticipated profits lost because of 
the taking would not be included or used as a measure (Cudahy Bros, Co. v. 
U. 8., 155 Fed. (2d) 905). 

As section 9 (a) now reads, it apparently limits that complete power of sale 
which section 12 gives the Custodian. He should be free to sell under section 12. 
The sale of vested property, including business enterprises, would be expedited. 
The sale of business enterprises would be to the advantage of the Government, 
for it would be getting out of business. 

Respectfully submitted. 

Henry I. FILMAN. 


Mr. Townsenp. If I may say one more word on S. 34 here, Senator 
McCarran’s bill, that is the only one I believe on which there is no 
report. The reason there is no report on that bill is because T talked 
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it over with the legal members of the staff and we could not agree on 
it. The only reason we could not agree was this: 

I feel very strongly, and indeed we all feel, that there should be 
judicial review. I can assure you that I have no desire to have any 
unreviewable discretion. I should like to feel, and would feel more 
confident, with respect to any substantial decision made, apart from 
routine decisions on procedure or something of that sort, or that I 
might make, reviewable judicially. I think it is the essence of our 
American jurisprudence system. 

The question which arose on which we did not agree was whether 
judicial review should be based on administrative action, on review of 
the record of the administrative proceeding, or whether it should be 
authorization of a suit directly in the first instance. 

I like S. 34 very much, subject only to one understanding. The one 
reason I like it particularly is because the Director would not have 
uny administrative hearing under that, which would please me very 
much. How much of an administrative burden it would put on the 
Office is .nother question, but at least I would not be personally troubled 
by that part of it. 

I was troubled a little bit when me possibility was pointed out to 
me that taking the terms literally, it might authorize a suit by a 
claimant whose claim had already been litigated and disposed of. 
Take, for instance, the Lewisberg case. I do not think you meant that 
at all. 

Mr. Bererr. No, but let me address myself immediately to that. It 
is emphatically meant to permit a man who has never been in court, 
for example, as to whom this joker in its limitations statute operated, 
to have his day in court and not be barred from court because he relied 
on the administrative hearing. He should have a chance to be heard 
in court. If we lose we go out with bleeding hearts, but we have been 
given every privilege of an American. 

Mr. Townsenb. That is quite right, but you would not expect S. 34, 

if enacted, to reopen settlements made by the purchase of stoc kt 

Mr. Bercrr. No, not addressed to settlements. 

Mr. Townsenp. That was my understanding, but I wanted to be 
sure. 

Senator Dirksen. Senator, do you have some question or comment 

Sen: itor McCarran. No, but I am very interested in the cheoualan 
here. 

Senator Dirksen. Mr. Smithey ? 

Mr. Smiruey. Did not the original statement of Senator McCarran 
on the floor, when he introduced this bill in the previous Congress, 
indicate that it was intended that it should give some judicial review 
to those cases where there had been administrative hearings ¢ 

Mr. Bercrer. Yes. I mav say I have quoted from Senator McCar- 
ran’s statement very liberally. 

Mr. Townsenp. Persons administratively dealt with, but not in 
litigation. 

Mr. Bercer. That is right. 

Mr. Smrruey. I wanted to ask Mr. Berger one question with respect 
to section 32, Senator. I notice that in the suggested legislation that 
he made he did not make any allusion to the persecutees of that 
legislation. 
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Mr. Berorr. Section 32 under Senator McCarran’s S. 34 applies to 
every eligible claimant within the compass of section 32. I addressed 
myself to Americans, but as Senator McCarran pointed out, 6 years 
ago we said to persecutees: “We are going to do something for you.” 

Congress said, “We want to do something.” 

Since that nothing has happened, so to speak. Let the courts do 
something for them. So this bill of Senator McCarran’s does include 
persecutees also. All we are addressing ourselves to here is judicial 
procedure and one that may be quicker. It may take the burden off 
Colonel Townsend. 

Senator Dirksen. Thank you very much, Mr. Berger. 

We have other witnesses here. Let us qualify all of you here for 
the record. 


STATEMENT OF LAWRENCE C. MOORE 


Senator Dirksen. Will you identify yourself ? 

Mr. Moore. My name is Lawrence C. Moore. I ama member of the 
New York and District of Columbia bars. I represent the interests of 
Otto von Campe and his three sons, of Hannover, Germany. They 
are members of the same family that Mr. Towle from Chicago 
represents. 

Senator Dirksen. Then, without objection, suppose you just submit 
that statement for the record, if you will. 

(The statement referred to is as follows :) 


STATEMENT BY LAWRENCE C. Moore IN Favor oF 8S. 151, 155, anp 249 


Mr. Chairman, members of the committee, my name is Lawrence C. Moore 
I am a member of the New York and District of Columbia bars, and I represent 
the interests of Otto von Campe and his three sons, of Hannover, Germany, all 
of whose interests in an Illinois trust were seized by the Office of Alien Property 
in 1949. 

I am testifying in favor of the passage of S. 151, 155, and 249, and I am very 
grateful to the distinguished Senators for granting me this opportunity to read 
into the record this statement on behalf of my clients. 

For reasons of equity, morality, hardship, and the national interest, and in 
the interest of the American desire for fair play, to which the distinguished 
Senator Chavez has already commented on, I believe Senate bills 151, 155, and 
249 should be reported upon favorably. 

The property of my clients when it was seized in March and April 1949 con- 
sisted of a contingent remainder interest in a trust which was and is the subject 
of litigation, which trust is located in Senator Dirksen’s home State of Illinois. 
This trust was established in 1873 by the American widow of a very distinguished 
American naval officer, Admiral Bigelow, United States Navy, who spent all of 
his life in the service of his country, for the benefit of their children and grand- 
children and great-grandchildren. 

During the First World War certain of this property was seized by the Alien 
Property Custodian and then was returned after the war. During the Second 
World War itself this property was not seized, but almost 4 years after the close 
of hostilities, namely, in March and April 1949, vesting orders were issued 
seizing any interests of my clients in this Illinois trust. 

I wish to emphasize that this trust was established by an American citizen ; 
that it is American property which has been physically located in Chicago since 
1873, where it has been very ably administered by the Northern Trust Co.; and 
that my clients were never Nazis or members of any subversive party or ever 
guilty of any war crimes. I wish to emphasize that the mother of my client 
Otto von Campe was a native-born American citizen who exerted a strong 
influence of American democratic principles on my clients. For years they 
counted on eventually inheriting this American property which has now been 
taken away from them without any compensation. 
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I respectfully submit that the confiscation of such innocent trust property 
established by a distinguished American citizen is in violation of sound principles 
of government advocated by great American statesmen from the time of Alex- 
ander Hamilton and John Marshall to the present. It is inequitable, immoral, 
and contrary to the best interests of this Government in the long run. The new 
administration was elected on its promise to return to sound principles of gov- 
ernment and one of the soundest of such principles is the recognition of the 
right to private property. Confiscation is confiscation, and as the Supreme Court 
has said, “is not easily to be assumed.” 

I do not believe we can in good faith tell Bastern European countries and 
others that our system of confiscation of innocent persons’ property is proper and 
their system is not. Because of the decision in Orme v. Northern Trust, already 
put in the record by Mr. Towle, my clients have no adequate remedy at law. 

I respectfully urge the passage of S. 151, 155, and 249, and I thank you 
very kindly. 


Senator Dirksen. Mr. Kephart, will you come forward? 


STATEMENT OF C. I. KEPHART, SHADY SIDE, MD. 


Mr. Kepnarr. My name is C. I. Kephart. I am from Shady Side, 
Md., appearing in behalf of an Austrian claimant, Karl Fredric von 
Frank, who performed an immense amount of genealogical work for 
the Kress family in this country, the 5-and-10-cent-store people, be- 
fore the war. That is before World War IT. 

Mr. Claude Kress died in 1940 and in his will bequeathed $25,000 to 
Mr. von Frank for his services. The case is No. 6822. The money was 
impounded from the Chemical National Bank & Trust Co. of New 
York, the executor of the will, and that by vesting order No. 2142 of 
September 7, 1943, and a denial order was issued on November 26, 
I think the date is, 1951. 

All I can ascertain is that the denial is based on section 32, para- 
graph 5, that it is not in the interest of the United States. All of this 
service was performed before the war broke out. As I gather from 
the evidence—and I think I have all the evidence, being a friend of 
Mr. von Frank’s, and I spent 3 days with him at Salzburg in 1950 and 
I communicated with him for about 20 years except for the period of 
World War II, and they contend that he was a Nazi—all the evidence 
that I have and which he told me is substantially complete, is wholly 
contrary, and he has a statement from the local representative govern- 
ment that he never was a member of the Nazi Party. With judicial 
review, he is prepared immediately to go into court and test the case 
on its merits. 

He asks me: “What kind of justice is this in the United States where 
there can be such a difference on the evidence and one cannot have 
judicial review?” I cannot answer that question satisfactorily. 

Senator Dirksen. Very well, sir. 

Mr. Townsenp. I think in that kind of case, judicial review would 
be very appropriate. 

Senator Dirksen. Did you want to amplify your statement for the 
record? We will be delighted to have you do so. 

Mr. Kernarr. All right, sir. 

(The statement referred to is as follows:) 

SHapy Sipe, Mp., July 25, 1958. 


Hon. Everert M. DIRKSEN, 
United States Senate, Washington 25, D. C. 


Dear SENATOR: As authorized by you at the hearing by Subcommittee on Trad- 
ing With the Enemy Act on Wednesday, July 22, I send herewith my supple- 
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mental statement as a part of the testimony that I introduced at that time, 
for inclusion in that record. 

I highly appreciate the courteous and efficient manner in which you conduct 
hearings, and thank you for this opportunity in behalf of this Austrian claimant, 
Mr. Kar! F. von Frank, to get his case properly noticed for further consideration. 

Respectfully yours, 
C. I. Kepuart, Attorney for Claimant. 


SUPPLEMENTAL STATEMENT By C. I. KeEPHART, SHADY Sipe, Mp., ATTORNEY For 
ALIEN PrRopeERTY CLAIMANT KARL FRIEDRICH VON FRANK, oF AUsTRIA, WITH 
EspectAL REFERENCE TO Brits S. 34 (BY SENATOR McCarran), 8S. 155 (ry 
SENATOR LANGER), AND SENATE JOINT RESOLUTION 92 (By SENATOR CHAVEZ) 


Alien Property Office claim No. 6822. 

Vesting order No. 2142, of September 18, 1945. 

Denial order entered on November 26, 1951. 

Claimant: Karl Friedrich von Frank, of Ferschnitz, Austria. 


I, C. I. Kephart, of Shady Side, Md., attorney for above claimant, am a membe 
of the bars of District of Columbia and Maryland; for 12 years taught conflict 
of laws as associate professor at National University, Washington; and retired 
on December 31, 1949, as principal trial examiner for the Interstate Commerce 
Commission, after 27 years’ service, and as colonel in the Army Reserve Corps. 
I am a historian and past president of National Genealogical Society, Wash- 
ington, 

Mr. von Frank, claimant, is a member of the Austrian nobility, also is a his- 
torian and for at least 20 years has been probably the leading geneaologist of 
Austria. We have been correspondents during those two decades except during 
the period of World War Il. Years ago, he traveled about the United States 
and speaks excellent English. I spent 3 days with him at Salzburg, Austria, 
while touring Europe in summer of 1950. Never in all of this time, as far as I 
observed, did he show the slightest inclination toward nazism; in fact, I do not 
think he had much interest in it. The nobility did not approve of Hitler and 
he reciprocated by curtailing their privileges, such as reducing their landed 
possessions to about 400 acres. 

Because of certain racial conditions, it was desirable for all active Nazis 
and others to be informed on their genealogies and antecedents for several gen- 
erations back. As the leading genealogist, Mr. von Frank naturally was called 
on to perform much of this service for both Nazi leaders and opponents of 
Hitler, all of which research was performed on the strict professional basis, for 
remuneration, without fear or favor. I have numerous names of outstanding 
persons whose genealogies Mr. von Frank investigated; two of whom were 
Austrian Chancelors Dollfuss and von Schuschnigg, opponents of Hitler. 

On February 15, 1982, Mr. von Frank was approached by Rudolf Hess, then 
private secretary of Adolf Hitler, who requested ascertainment of the latter's 
genealogy. It was Mr. von Frank who found that Hitler’s father was an ille- 
gitimate child; his surname was taken from his mother and his father was one 
Schicklgruber, a paperhanger. These facts became widely advertised, to Mr. 
Hitler’s displeasure; in fact, further reference to the facts was interdicted 
and Mr. von Frank’s papers were seized by the Gestapo. Upon his objection, 
Mr. von Frank was punished, and, before long, he was looked upon as politically 
unsatisfactory and served several months in jail. 

Before World War II, Mr. von Frank performed a prodigious amount of re- 
search on the genealogy of the American Kress family, proprietors of the 
5h-and-10-cent chainstores, including the publication of a large book. When 
Claude W. Kress died on November 18, 1940, he bequeathed Mr. von Frank the 
sum of $25,000 for his services in this respect. The executor of his will was 
Chemical Bank & Trust Co., 30 Broad Street, New York, N. Y., and it paid 
this money over to the Alien Property Custodian about October 22, 1943, under 
the provisions of the Trading With the Enemy Act, following the issuance of 
his vesting order No. 2142 on September 7, 1943. This legacy for the remunera- 
tion of Mr. von Frank’s services is the subject of this APC claim. 

The disallowance or denial order was issued on November 26, 1951, solely on 
the stated ground that “it is not in the interest of the United States.” Re 
peated efforts to ascertain more clearly the basis of the denial, by both various 
counsel and by the office of Senator Dirksen, have met only with the statement 
that “it is not in the interest of the United States.” This order was signed by 





AMENDMENTS TO THE TRADING WITH THE ENEMY ACT 507 


Harold I. Baynton, Director of Office of Alien Property (and Assistant Attorney 
General). 

Diligent inquiry by me has well indicated that the alleged basis of denial is 
a charge of Mr. von Frank’s having been a member of the Nazi Party. In « der 
not to have all research offices closed to him, he did file an application for mem- 
bership and was given a number, this prior to 1938, but he never completed the 
application. Again, after 1938, he again found all offices closed to him unless 
he became a member of the party; so once more he filed an application, but again 
failed to complete it. In other words, like a good politician under distasteful 
political conditions, he “sat on the fence.” Never was he addressed in official 
letters as a recognized member of the Nazi Party, and today he holds a certificate 
from a local representative of the Austrian Government to the effect that he 
never was a member of that party. One might have been a member of the party, 
however unfavorable he was to it; in other words, an inactive member; but 
Mr. von Frank was not even that. 

Mr. von Frank was a Reserve officer in the Austrian Army prior to 19388 and 
when Hitler took over he; with others, was drafted into the so-called German 
Army and performed a limited amount of military service, as was necessary 
under his commission. I, too, have been and still am a Reserve officer in the 
American Army and, regardless of my dislikes for national officials, could not 
avoid service if called out under my commission. So with Mr, yon Frank; in 
fact, he saved several American paratroopers from enraged mobs and aided other 
foreign nationals. 

I firmly believe that the alleged basis of nazism for Mr. von Frank’s disallow- 
ance order is merely a blind for a display of anti-Aryanism—a racial basis. He 
says that he has given me all evidence on the subject, and what I have certainly 
is wholly contrary to the charge of nazism. Mr. von Frank is ready and willing 
to prove his position in court; hence our desire for the enactment of provisions 
in amendment of the Trading With the Enemy Act to permit judicial review of 
this and other like property seizures. He has asked me what kind of American 
justice it is that permits such seizure of private property without due process 
of law, as provided by our National Constitution, and I blush that I have been 
unable to him him an answer Satisfactory to either of us. Why encourage invest- 
ments in other countries if we ourselves do not protect title to private property 
seized during wars and restore it to the rightful owner after peace has been 
declared ? 

As Colonel Townsend, new Alien Property Custodian, remarked at this hear- 
ing, “This is thé type of case that amendment provided by bill 8S. 34 would help.” 
In this connection, I desire to adopt the testimony introduced at this hearing 
by Senator Chavez, former Senator Scott Lucas, Mr. Berger, and others along 
these lines; i. e., to gain judicial review, whatever may be the final result, based 
on the pertinent evidence, so that normal justice may prevail. Distinction be- 
tween inactive and active Nazis should be drawn, if it be made a peint im the 
amendment. 

Mr. von Frank is the type of Austrian citizen on whom the free world must 
depend to save noncommunistic institutions, He is a solid citizen, is married, 
and has several young children. His residence is in the Soviet zone and at the 
end of the war, when Russian troops overran Austria, they seized and took away 
practically all of his movable property except his library; even today conditions 
are such that it is difficult for him to sustain his family and maintain his prop- 
erty. If anyone be inclined to think that any of this money, if recovered, would 
get into the hands of the Communists in Austria, he does not know Mr. von 
Frank or me. Until conditions improve, I imagine that a part would remain in 
this country and a part would be put in banks in Salzburg (in the American zone) 
or other safe places, for the use of his family and property. If any doubt should 
exist on this score, I would be willing to be made trustee of this legacy for proper 
dispensation in Mr. von Frank’s interest. I feel certain that Mr. Kress would 
turn over in his grave if he knew that his genealogist and our friend was being 
treated in the way done thus far. 

I am available for further cooperation with this subcommittee or the whole 
committee on this matter at any time upon call; telephone West River 4901 (via 
Annapolis). 

Mr. Natrn. The staff asked the Department of Justice for an ex- 
planation of this case, and the answer was that it was decided in the 
national interest. That was all the explanation we received. 

88158—53———33 
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Mr. Kernarr. Despite the contradiction of evidence. 

Mr. Townsenp. I guess they could merely go by the record as it 
stood then. You could not expect someone to rewrite the record, Mr. 
Nairn. 

Mr. Narn. No, Colonel Townsend. They furnished us no explana- 
tion on one side or another. The explanation was merely that the 
determination not to return was made in the national interest, but 
there was no other explanation offered nor could we get it. 

Senator Dirksen. Thank you, sir. 


STATEMENT OF GEORGE ERIC ROSDEN, ATTORNEY AT LAW, 
WASHINGTON, D. C. 


Mr. Rospen. May I ask if you expect to continue the hearings? 

Senator Dirksen. We are so beset with committee hearings. Sen- 
ator McCarran, we have a judiciary meeting tomorrow morning. 

Senator McCarran. Yes. 

Senator Dirksen. And I think another meeting tomorrow after- 
noon. 

Senator McCarran. Yes. 

Senator Dirksen. And the Appropriations Committee. 

Senator McCarran. You have a meeting all the time in appropria- 
tions. 

Senator Dirksen. For the moment at least I have to suspend the 
hearings. 

Mr. Rospen. Mr. Chairman, may I then be permitted to insert my 
statement for the record? 

Senator Dirksen. Would you come to the table, please, and just 
tell us who you are? 

Mr. Townsenp. May I make one other comment on S, 34? 

If, as I hope, the committee will approve the amendment of 9 (a) 
to permit the sale of property although involved in litigation, if that 
is done and in that case the injunctive provisions of 9 (a) should be 
taken out of S. 34, that depends upon what form your legislation 
takes. 

Senator Dirksen. That is right. 

Mr. Rospen. I am a member of the bar of the District of Columbia. 
I have prepared a statement that I would like to offer for the record. 

Senator Dirksen. Do you address your statement to the bills that 
were on the agenda? 

Mr. Rospen. Yes, sir. 

Senator Dirksen. Very well, sir, then your statement in its entirety 
will be inserted in the record. 

(The statement referred to is as follows:) 


STATEMENT BY GEORGE Extc RoSDEN 


I am a member of the bar of the District of Columbia, having in the past 
somewhat specialized in alien property. 

1. My experiences with the Trading With the Enemy Act and its effects abroad, 
as Well as my opinion about its place in our system of law, can be expresssed in 
a few words: 

First: The taking of private property is, and always has been, abhorrent to 
the American way of life. 

Second: The policy of no return is incompatible with and a hindrance to, our 
foreign policy which is admittedly and expressly directed toward making Ger- 
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many and Japan our allies for the future. To withhold return from the very 
ircles of the populace of these countries who have private ties with the western 
world tends to create and has created deep resentment in those who would be 
the most eloquent proponents of our foreign policy in these countries, 

Chird: The policy of no return, if I may make an understatement, lacks sense 
in view of our grants to Western Germany. We are giving to them many times 

hat we are taking, but insist simultaneously on antagonizing them. I, for one, 

| to understand, why a situation is permitted to exist wherein one arm of the 
Government does, and is required to, counteract the declared aims of another. 

It follows from these simple facts that Senate Joint Resolution 92 is the only 
one of the bills before this subcommittee which is apt to remedy the existing 
quaint situation in full. It is time for us in our own interest, to quit fighting the 
ast war and to prepare for whatever difficulties the future may bring. 

As to the provision of this resolution whereby a 20 percent fee is to be retained. 
I should like to draw the attention of the subcommittee to the fact that this 
proviso would be unconstitutional in some cases. For if a person never was an 
enemy and his property was vested by error, such retention would violate due 
process. Thus, persons entitled to return under section 9 (a) of the present act 
should be exempted from the fee requirement. 

Il, It may well be that the necessity for putting an end to the policy of no 
return has not as yet been recognized sufficiently to carry Senate Joint Resolu- 
tion 92. If that be so, then it is appropriate at least to remove from the act 
the most glaring inequities and the most obvious stumbling blocks to proper 
administration, and to insert into the act provisions that will enable us to deal 
in the field of economics with the Communist menace as well as to use the 
statute if ever again we should be drawn into armed conflict. 

| believe there is agreement among all those who have had the misfortune of 
having to deal with this statute, that all this is necessary, and that it can be 
done well and efficiently only by an entirely new codification, rather than by 
piecemeal amendments. 

Let me point out some of the inequities of the act: 

(1) The statute of limitations for filing claims is too short, disabling per- 
secutees who were behind the Iron Curtain or otherwise disabled from filing 
in time. 

(2) The tolling provision contains an inequity that was not intended by 
Congress ; it slipped in by amending one sentence without the other. The point 
caine up in court in Aroch v. McGrath (192 F (2) 416). 

(3) Debt claims against governments and some banks take so much time in 
administration that the operations of the Office of Alien Property are further 
and unduly burdened. 

(4) The provisions of wills and trusts of Americans are permitted to be invali- 
dated by vesting of the interests of the beneficiaries and legatees. 

(5) Judicial review of administrative denials of returns is lacking. 

(6) A person who began to be persecuted a few weeks later than December 
7, 1941, is precluded from return. 

(7) Under the present act, persons who have assisted the United States or 
its allies under danger of the death penalty, or who have committed acts against 
nazism without having been found out by the Germans are treated as enemies 
and unable to obtain return. 

(8) American women who lost their citizenship under former statutes by 
marriage to foreigners cannot obtain return of their American assets if they 
have not reacquired American citizenship. Since such reacquisition required 
a trip to the United States, if their husbands were still alive, and at a time 
when their American funds were vested while their German funds, if they had 
any, were nontransferable and, therefore, could not be used to pay passage, the 
condition requiring reacquisition of citizenship is obnoxious. 

(9) While Americans living in enemy territory are technical enemies, the 
taking of their property in their absence, and the sale thereof, is repugnant to 
all our principles. While their property should be made safe against dispositions 
they may make under enemy pressure. they should certainly not come back home 
to see their factories, businesses, or houses sold from under their feet, and at 
prices which usually constitute anything but fair compensation; (as for instance 
where minority stock in closely held family corporations is concerned). 

(10) Mr. Justice Cardozo complained already about the misleading and false 
terminology of the act in terming people enemies who are not enemies in fact 
(Techt v. Hughes (1920), 229 N. Y. 222, 128 N. BE. 185, 11 ALR. 166). The 
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terminology needs to be changed in order to make possible equitable differentiation 
between real enemies, citizens abroad, friends, and neutrals. 

(11) A divestee who files a Notice of Claim as to one vesting order only, 
obviously not knowing of others that have been promulgated against his assets, 
should not be penalized thereby. 

(12) It is necessary to differentiate in the statute between permanent and 
temporary provisions in order to terminate the need for constant, costly, and 
time-consuming litigation. 

(13) Claims for less than $5,000 should be summarily allowed because costs 
of processing are prohibitive. 

This is only a number of most obvious inequities, provable by many pending 
or decided actual examples. Many more exist. I do not wish to take the time 
of the subcommittee unduly by relating such cases in detail. 

Apart from being inequitable and difficult of administration, the act also lacks 
in that it fails to provide for any economic remedies against communism and 
Communists. At this moment, nothing can be done to prevent the use of funds 
for Communist propaganda; and, worse still, there is not even a proper tool in 
the hands of our enforcement agencies to do so in time of war. Nothing is more 
important in this field than to devise prudent and efficient ways of control in 
this direction. 

Being aware of the fact that the rewriting of the act is a tedious and time 
consuming work which is not likely to be undertaken until circumstances demand 
it with urgency, I have spent a great deal of time in the last years on writing 
such a bill, so that the basic work be done and so that the Congress, through its 
committees, can weight it and change it so as to meet the desires of the majority; 
it gives me pleasure to submit this proposed bill as an appendix to my testi- 
mony, for whatever use the subcommittee wishes to make of it. 

I believe that it is less work in the end, to bring an omnibus bill into shape 
than to amend a faulty piece of legislation over and over again. 

III. In the event, however, this subcommittee should come to the conclusion 
that prior to rewriting the whole act, it would be expedient to amend at least 
as to some of the most glaring inequities, I should like to make some remarks 
in regard to the amendatory bills before us: 

S. 34 proposes to grant judicial relief. It would remove the inequity I men- 
tioned before under point II (5). But I should like to point out that it is not 
sufficient to provide for judicial review against decisions by the Office of Alien 
Property ; there must be relief also against indecision, or lack of decision. 

Endless delay in arriving at a decision is as bad as if there were no remedy 
at all. As an example, I should like to mention title claim No. 40142 by K. S. 
Riegele. The claim, involving a trust annuity, was filed in August 1948. On 
March 22, 1950, 18 months after filing, the Office of Alien Property wrote to me 
upon my inquiries as follows: 

“* * * No active processing of this claim has been initiated. Consequently, 
it has not been assigned to a particular attorney for consideration. Due to the 
large number of claims which were filed earlier, I cannot state just when this 
claim will be assigned, but I assure you that every effort will be made to conclud- 
action on this claim as rapidly as circumstances permit.” 

Upon my inquiry of November 1952, I was informed by letter dated Decem- 
ber 4, 1952, that preliminary processing of the claim would now be instituted. 
I was happy to hear that the preliminaries could start 4 years and 4 months 
after filing of claim. The return order was issued on May 14, 1952. 

I do not care whether the reasons for these delays are to be found in the 
administration of the act or in the act itself, whether they are a consequence of 
an overload, or shortage of personnel or whatever other reason. Nor is it my 
purpose to cast reflection upon any official or Government bureau. I merely 
wish to point out that whatever or whoever is at fault, such delays are worse 
than no remedy at all and that they give the impression abroad that our Govern- 
ment processes are obsolete and not those of a republic founded on law and 
justice. Thus, resort to the courts should be provided also where decisions 
are not made within a reasonable time. 

S. 151 and 8. 155 attenrpt to eliminate two of the most glaring faults of the 
act, namely, that an American cannot effectively will his estate or part thereof 
to an alien or foreign resident without having to fear that his testament will 
be ineffective if war is rampant at the time of his death and a beneficiary is 
in enemy territory, and that American women who married foreigners loose 
their American assets. 
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In view of the fact that many cases qualify simultaneously under both cate- 
gories, I shall treat them jointly. 

I should like to give to the subcommittee sonre actual examples showing the 
necessity of remedial action: 

(a) Mrs. Amalie Janner, daughter of one of our first pioneers in the field of 
chemistry, married a German and thereby, under the laws then in force, lost her 
American citizenship. When her father died, prior to World War I, he left her 
one-third of the stock in the Maywood Chemical Works. The stock was vested 
in World War I, but returned pusuant to section 9 (b) (3) of the act. 

In the years intervening between World Wars I and II, she resisted all pres- 
sure by the German authorities to transfer her property to Germany, 

In Worid War II the stock was still here and was vested again. This time, 
t was sold, and the proceeds—about $800,000—were made the subject of a suit 
under section 9 (b) (8) of the act. 

Before the suit came to decision, Mrs. Janner, who by the way, was a very 
religious person and an anti-Nazi, died. I obtained ancillary letter of adminis- 
tration and proceeded. 

My suit, based on section 9 (b) (3), was dismissed by the United States Dis- 
trict Court for the District of Columbia on May 24, 1952, on the ground that 
section 9 (b) (3) be temporary legislation, applicable to cases from World War 
I only. The United States court of appeals affirmed this decision on June 11, 
1953. A writ of certiorari to the Supreme Court will be sought. 

Kither of the two bills would help in this case. It is, indeed, insufferable, 
that such people put their trust in America, under danger and pressure, only 
to be sorely disappointed. The two daughters and heirs of Mrs. Janner are 
living in poverty. 

(bv) Another case, illustrating the point, is that of Feyerabend v. McGrath 
(189 F. (2d) 694). Mrs. Feyerabend, a native American, also had lost her Ameri- 
can citizenship marrying a German. (Her property, inherited from her parents, 
was vested in World War II. I recomimended to Mrs. Feyerabend in due time 
before the passage of section 32 (b) (d) last proviso, that she should travel 
to the United States to regain her citizenship. But her American funds being 
vested and her German funds being neither sufficient nor transferable at the 
time for such purpose, circumstances forced her to decline, Her suit, based 
again on section 9 (b) (8), was dismissed. 

This case shows with particular emphasis the necessity of remedial legis- 
lation. 

(ec) The point is further illustrated by title claim No. 58,400, claimants Ger- 
trud and Ilse Kammbholz and C. L. Becker, all Germans. The American de- 
cedent died on March 9, 1946, leaving to the claimants annuities with the fol- 
lowing clause: 

“The payments herein directed shall, however, commence, become due and 
payable only as, if, and when by act of Congress, and/or by proclamation of the 
President, direct payments to said persons is again permitted.” 

This language did not prevent the Office of Alien Property from vesting these 
interests by Vesting Order No. 9351. While the courts have held that such an 
interest cannot be vested (McGrath v. Ward, 91 F. Supp. 636, and Brownell v. 
Edmunds, 110 F. Supp. 828), the Office of Alien Property even entered into a 
compromise with the executor, accepting a certain cash payment in lieu of all 
rights of the divestees, present and future. 

This case, shocking as it is to the conscience of any lawyer, constitutes an 
indictment of both the present law as well as the present practices. If there has 
ever been any instance where less weight was given to the right of an American 
to dispose of his estate as he desires, I still have to find it. 

(ad) Another case is that of the Granert children, vesting orders No. 18314 and 
18408, wherein notices of ciaim have just been filed. The mother, Lila Bernstorff 
Grauert, was a native citizen of the United States and met Dr. Grauert, a Ger- 
man physician in surgeon’s training in New York, before the war. Dr. Greuert 
returned to Germany because of the death of his father and his fiance followed 
him to marry him, both planning their lives together in the United States. When 
Dr. Grauert had finished his training in Germany, he could not get German per- 
mission to leave for the United States. The first child of the couple was sent 
to the United States when she was 14 months old. The next two children were 
stuck in Germany with their parents. All of them are now residents, and, of 
course, citizens of the United States. Still, the future interest of the children 
in a trust set up by their grandmother for their support and comfort, are yested. 
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This case illustrates with particular clarity the necessity of this legislation. 
For it is well neigh irresponsible that innocent children be deprived of their 
heritage. 

(e) Finally, I should like to refer to the case of H. G. Lutz, claim No. 42143 
In this case, the American testator died in June 1941 and left to claimant certain 
shares in a Puerto Rican corporation owning apartments. Claimant, being a 
convinced democrat, was studying medicine when, in 1941, he had to stop his 
studies because his anti-Nazi utterances brought him in trouble with his fellow 
students and student officials. In 1942 he was arrested four times on suspicion 
of treason. Finally, in summer 1943, he was imprisoned and charged with 
sedition. Being brought from prison to prison and having tried to conmit 
suicide, he was finally tried and, having simulated a mental disorder, he was 
committed to an asylum whence he was liberated in 1945 by the arrival of ou 
troops. The claimant contracted tuberculosis while in prison. His mother just 
wrote to me that he is dying. His American inheritance that could have pro 
vided the funds for proper treatments, however, is not being released on the 
ground that persecution is not shown for the entire required period under the law 

This concludes my examples in support of bills Nos. 151 and 155. 

S. 373: I have testified in former sessions of Congress on the desirability of 
extending the time for filing claims. But I wish to draw the attention of this 
subcommittee to the fact that section 33 suffers from a fault that slipped in 
inadverently and should be remedied forthwith. 

Originally, the period for filing claims or suits were 2 years from vesting or 
2 years from the enactment of section 33, whichever is later, that is 2 periods of 
2 years. The next sentence read in part (and still does) as follows: 

“* * * But in computing such 2 years, there shall be excluded any period 
during which there was pending a suit or claim * * *.” 

When Congress amended section 33 (62 Stat. 1218) so as to extend the secona 
period to April 30, 1949, this second period obviously was no longer a 2-year 
period, but longer. And based thereon, the Office of Alien Property has con- 
tended that the tolling provision refers only to the period which is still a 2-year 
period, no longer to the alternate period. The courts have upheld this curious 
interpretation of congressional intent (Kroch v. MeGrath, 192 F. (2) 416, cert. 
den. 72 S. Ct. 365). 

What this means is simply this: If a divestee files claim within 2 years from 
vesting, his statute for instituting suit is tolled, but if he filed within the 
alternate period, he loses the right to sue. And since many vesting orders were 
filed at the beginning of the war when communications were interrupted, pros- 
pective claimants could not possibly have filed within 2 years from vesting. 
Nevertheless, if they filed later, they lost their right to sue. 

This, I submit, is absurd. When Congress extended the time to file, it cer- 
tainly had no intention to make such a differentiation. 

S. 373 should be amended so as to remedy this oversight. I propose the follow- 
ing on line 11: 

“* * * and is further amended by striking out the last half sentence beginning 
with “but in computing” and inserting in lieu thereof the following: “but the 
time for filing suit shall be tolled while a notice of claim is pending in regard to 
the same claimant and property.” 

S. 1765: Iam strongly opposed to this bill. At a time when we are discussing 
whether or not returns should be made, it is highly inappropriate, in my opinion, 
to take an action that will make return more difficult in the future by preempting 
the funds. 

S. 2231: I am in accord with this bill. 

I am sorry to have taken so much of this subcommittee’s time, but I believe 
that now, when finally an honest effort is being made to rectify the situation, 
lawyers may be able to contribute their share, if ever so small, to the end that 
commonsense and justice may prevail. 


Titte I—GENERAL 


Section 1. Designation of Act: This Act shall be known as the “Heonomic 
Defense Act.” 
Sec. 2. Definitions—(a) The word “enemy” as used herein shall be deemed 
to mean for the purposes of this Act: 
(1) The government of any nation with which the United States is at 
war, and any political or municipal subdivision thereof, and any officer and 
official thereof; 
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(2) Any individual, partnership, or other group of individuals of enemy 
nationality residing within enemy territory, provided that persons of dual 
nationality, one of which is American, shall not be considered enemies ; 

(3) Any body corporate incorporated within enemy territory or controlled 
by enemies; 

(4) Any individual or group of individuals of enemy nationality not resid- 
ing within enemy territory and not nationals of the United States, as the 
President, if he shall find the safety of the United States or the successful 
prosecution of the war shall so require, may, by proclamation, include within 
the term “enemy.” 

(b) The word “quasi-enemy” as used herein shall be deemed to mean for the 
purposes of this Act: 

(1) Any individual and group or body of individuals of whatever nation- 
ality bodily present within enemy or enemy occupied territory other than 
enemies, except members of the Armed Forces or otherwise in the service 
of the United States or its allies; 

(2) Any body corporate incorporated within enemy occupied territory or 
controlled by quasi-enemies ; 

(3) Any individual, group or body of individuals or body corporate doing 
business within enemy or enemy occupied territory. 

(ec) The words “internal enemy” as used herein shall be deemed to mean for 
the purposes of this Act: 

(1) Any person who commits an act of espionage or sabotage against the 
United States, or who enters the territory of the United States or its 
possessions to commit such an act, or who aids and abets another person 
or organization in committing such an act; 

(2) Any person who knowingly contributes funds or services to a Com- 
munist organization as defined in the Internal Security Act of 1950 after 
the date of this Act and after publication in regard to such organization 
pursuant to Sec. 9 (d) of the Internal Security Act of 1950. 

(d) The word “person”, as used herein, shall be deemed to mean an in- 
dividual, partnership, association, company, or other unincorporated body of 
individuals, or corporation or body politic. 

(e) The words “United States,” as used herein, shall be deemed to mean all 
land and water, continental or insular, in any way within the jurisdiction of 
the United States or occupied by the military or naval forces thereof. 

(f) The words “the beginning of the war’, as used herein, shall be deemed 
to mean midnight ending the day on which Congress has declared or shall 
declare War or the existence of a state of war. 

(zg) The words “end of the war’, as used herein, shall be deemed to mean 
the date of proclamation of exchange of ratifications of the treaty of peace, 
unless the President shall, by proclamation, declare a prior date, in which 
case the date so proclaimed shall be deemed to be the “end of the war” within 
the meaning of this Act. 

(h) The words “national of the United States’ as used herein shall be 
deemed to mean a citizen and/or or domiciliary of the ‘United States’, and the 
word “national” in regard to any other country shall be deemed to mean a 
citizen, subject, and/or domiciliary of such country who is not a national of 
the United States. 

(i) The words “bank or banks”, as used herein, shall be deemed to mean and 
include national banks, State banks, trust companies, or other banks or banking 
associations doing business under the laws of the United States, or of any 
State of the United States. 

(j) The words “to trade,” as used herein, shall be deemed to mean— 

(AA) Pay, satisfy, compromise, or give security for the payment or satis- 
faction of any debt or obligation. 

(BB) Draw, accept, pay, present for acceptance or payment, or indorse 
any negotiable instrument or chose in action. 

(CC) Enter into, carry on, complete, or perform any contract, agree- 
ment, or obligation. 

(DD) Buy or sell, loan or extend credit, trade in, deal with, exchange, 
transmit, transfer, assign, or otherwise dispose of, or receive any form of 
property. 

(EE) To have any form of business or commercial communication or 
intercourse with. 

(k) The word “property” as used herein shall encompass all kinds of property, 
legal or beneficial, all rights of any kind, including but not restricted to, patent 
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rights, copyrights, trade-marks, including the right to apply for them, and any 
vested interest, present or future, all increments and all proceeds thereof, 

(1) The word “persecutee,” as used herein, shall be deemed to mean an indi- 
vidual or affected family members of such an individual, who was deprived of 
life or substantially deprived of liberty or justice by an enemy nation or govern- 
ment, or by an enemy political party or its subdivisions or functionaries if such 
party was invested with power by its government, provided such deprivation 
was the consequence of racial, political, or religious persecution, whether or not 
the specific deprivations were official acts or not, and provided further that 
individuals who after such deprivation joined the Nazi Party willfully and inten- 
tionally, or aided and abetted such party or government by their own free will, 
shall be deemed not to be “‘persecutees.’ 

Sec. 3. Termination of status— 

(a) No enemy shall lose enemy status in regard to property owned or acquired 
by him during time of war except: 

(1) If the President determines that such enemy has actively assisted 
the United States or its Allies in the prosecution of the war and has thereby 
put his life, liberty, or property in jeopardy ; or 

(2) If the territory wherein he is domiciled is incorporated in the territory 
of an Allied nation, or becomes part of the territory of a new sovereign 
state provided that the President determines by proclamation that such new 
sovereign state is friendly to the United States; or 

(3) If the enemy acquires title or claim to such property after the cutoff 
date. 

(b) A quasi-enemy shall lose quasi-enemy status as soon as any one of the 
circumstances which have created his status ceases to exist, but in any case no 
later than at the end of the war. 

(c) No “internal enemy” shall lose his status except by Act of Congress or by 
Presidential pardon, or pursuant to the provisions of this Act. 

Sec. 4. Delegation of powers. 

The President is authorized to appoint, prescribe the duties of, and fix the 
salary of an official to whom he may delegate all powers conferred upon him by 
this Act with the exception of those powers which are to be exercised by Procla- 
mation. This official may be known as the Alien Property Custodian or by 
whatever other title or designation the President may choose. 

Sec. 5. Acts prohibited: It shall be unlawful— 

(a) For any person in the United States, except with the license of the Presi- 
dent, granted to such persen, or to the enemy, as provided in this Act, to trade, or 
attempt to trade, either directly or indirectly, with, to, or from, or for, or on 
account of, or on behalf of, or for the benefit of, any other person, with knowledge 
or reasonable cause to believe that such other person is an enemy, or is conduct- 
ing or taking part in such trade, directly or indirectly, for, or on account of, or 
behalf of, or for the benefit of, an enemy. 

(b) For any person, except with a license of the President, to transport or 
attempt to transport into or from the United States, or for any owner, master, 
or other person, in charge of a vessel of American registry to transport or at- 
tempt to transport from any place to any other place, any subject or citizen of 
an enemy nation, with knowledge or reasonable cause to believe that the person 
transported or attempted to be transported is such subject or citizen. 

(c) For any person (other than a person in the service of the United States 
Government or of the government of any nation, except that of an enemy nation, 
and other than such persons or classes of persons as may be exempted hereunder 
by the President) during a time of war, or national emergency declared by the 
President by proclamation, to send, or take out of, or bring into the United 
States, any letter or other writing or tangible form of communication, except 
in the regular course of the mail; and it shall be unlawful for any person to 
send, take, or transmit, or attempt to send, take, or transmit out of the United 
States, any letter or other writing, book, map, plan, or other paper, picture, or 
any telegram, cablegram, or wireless message, or other form of communication 
intended for or to be delivered, directly or indirectly, to an enemy. 

Sec. 6. Reporting: Upon the outbreak of war or upon declaration of a national 
emergency, any person holding or possessing property within the jurisdiction of 
the United States wherein an enemy or quasi-enemy or foreign national has a 
right or interest, and any partnership, group, or body of persons or corporate 
body within the United States wherein an enemy, quasi-enemy, or foreign national 
has an interest or is a stockholder, coowner, bondholder, director, or officer. shall 
file a report pursuant to rules and regulations to be prescribed by the President. 

Sec. 7. Licensing— 
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(1) The President may, by means of licenses or otherwise, permit all acts, 
actions, or transactions, prohibited by, or pursuant to, this Act, and may pre- 
scribe rules and procedures for such licensing. 

(2) No person not an enemy shall be precluded from instituting suit for issu- 
ance of a license in the United States District Court for the District of Co- 
lumbia, if a license has been denied, or if a decision upon proper license appli- 
cation has not been made within four months of receipt of application thereof. 


TirLe [I—ENEMY PROPERTY 
PERMANENT PROVISIONS 


Sec. 8. Vesting— 

(a) The President may vest any “property” belonging to an enemy and located 
within the “United States” by publishing a Vesting Order in the Federal Register, 
and pursuant to rules and regulations to be prescribed by him. 

(b) Any payment, conveyance, transfer, assignment, or delivery of “property” 
made to or for the account of the United States, or as otherwise directed, pur- 
suant to this subdivision or any rule, regulation, instruction, or direction issued 
hereunder shall to the extent thereof be a full aequittance and discharge for all 
purposes of the obligation of the person making the same; and no person shall 
be held liable in any court for or in respect to anything done or omitted in good 
faith in connection with the administration of, or in pursuance of and in reliance 
on, this subdivision, or any rule, regulation, instruction, or direction issued 
hereunder. 

(c) If the President shall so require any property owing or belonging to or 
held for, by, on account of, or on behalf of, or for the benefit of, an enemy not 
holding a license granted by the President hereunder, which the President after 
investigation shall determine is so owing or so belongs or is so held, shall be 
conveyed, transferred, assigned, delivered, or paid over to the Alien Property 
Custodian, or the same may be seized by the Alien Property Custodian; and all 
property thus acquired shall be held, administered, and disposed of as elsewhere 
provided in this Act. 

Any requirement made pursuant to this Act, or a duly certified copy thereof, 
may be filed, registered, or recorded in any office for the filing, registering, or 
recording of conveyances, transfers, or assignments of any such property or rights 
as may be covered by such requirement (including the proper office for filing, 
registering, or recording conveyances, transfers, or assignments of patents, copy- 
rights, trade-marks, or any rights therein or any other rights) ; and if so filed, 
registered, or recorded, shall impart the same notice and have the same force 
and effect as a duly executed conveyance, transfer, or assignment to the Alien 
Property Custodian so filed, registered, or recorded. 

Whenever any such property shall consist of shares of stock or other beneficial 
interest in any corporation, association, or company or trust, it shall be the duty 
of the corporation, association, or company or trustee or trustees issuing such 
shares or any certificates or other instruments representing the same or any other 
beneficial interest to cancel upon its, his, or their books all shares of stock or 
other beneficial interest standing upon its, his, or their books in the name of any 
person or persons, or held for, on account of, or on behalf of, or for the benefit 
of any person or persons who shall have been determined by the President, after 
investigation, to be an enemy or ally of enemy, and which shall have been re- 
quired to be conveyed, transferred, assigned, or delivered to the Alien Property 
Custodiaa or seized by him, and in lieu thereof to issue certificates or other 
instruments for such shares or other beneficial interest to the Alien Property 
Custodian, or otherwise as the Alien Property Custodian shall require. 

The sole relief and remedy of any person haying any claim to any money or 
other property heretofore or hereafter conveyed, transferred, assigned, delivered, 
or paid over to the Alien Property Custodian, or required so to be, or seized by 
him, shall be that provided by the terms of this Act, and in the event of sale or 
other disposition of such property by the Alien Property Custodian shall be 
limited to and enforced against the net proceeds received therefrom and held by 
the Alien Property Custodian or by the Treasurer of the United States. 

(d) The Alien Property Custodian may continue to operate vested business. 
When exercising the rights of a stockholder in a corporation, he may not dis- 
regard the bylaws and charter of such corporation or the corporation law govern- 
ing the corporate body. 

Sec. 9. Administration of vested property 
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(a) The President shall have all rights and duties of a common-law trustee 
in respect to vested “property.” 

(b) All moneys (including checks and drafts payable on demand) paid to or 
received by the President pursuant to this Act shall be deposited forthwith in 
the Treasury of the United, and may be invested and reinvested by the Secretary 
of the Treasury in United States bonds or United States certificates of indebted 
ness, under such rules and regulations as the President shall prescribe for such 
deposit, investment, and sale of securties. 

(c) All vested securities regularly quoted on a stock or curb exchange within 
the United States may be sold by the President on the said exchange. 

(a) All other vested “property” may be sold by the President on public auction 
after a(lvertising and only to an American national: Provided, however, That no 
bid of less than the minimum value as determined pursuant to accepted methods 
of valuation may be accepted. 

Sec. 10. Claims— 

(a) No release, return, or payment of a debt shall be made unless a Notice of 
Claim has been filed by, or on behalf of, a claimant or his predecessor-in-law 
within two years of the publication of the Vesting Order, or within one year after 
termination of the war, whichever is later: Provided, however, That persons in 
regard to whom the Office of Alien Property or the Court, as the case may be, 
determine that late filing is excusable, shall be treated as if they had filed timely : 
And provided further, That whenever Congress shall provide for a new and addi- 
tional cause for return, including additional grounds for return provided by this 
Act, claims may also be filed within two years from the date of such Amendment 

(b) No sale or liquidation of vested or supervised “property” shall take place 
while a notice of claim or suit is pending whereby return of such “property” is 
claimed. 

(c) A notice of claim is presumed to extend to all “property” of the claimant 
which has been vested or supervised, unless expressly excluded. 

(d) The time for filing suit shall not run while a notice of claim is pending in 
regard to the same claimant and “property.” 

(e) In respect of return of vested “property” of enemy corporations, the stock- 
holders shall be treated as if they owned the corporate assets jointly and severally, 
rather than beneficially. 

(f) At least thirty days before making any return to any person other than a 
resident of the United States or a corporation organized under the laws of the 
“United States,” the President shall publish in the Federal Register a notice of 
intention to make such return, specifying therein the person to whom return is 
to be made and the place where the property or interest or proceeds to be returned 
are located. Publication of a notice of intention to return shall confer no right of 
action upon any person to compel the return of any such property or interest or 
proceeds, and such notice of intention to return may be revoked by appropriate 
notice in the Federal Register. After publication of such notice of intention and 
prior to revocation thereof, the property or interest or proceeds specified shall be 
subject to attachment at the suit of any citizen or resident of the “United States” 
or any corporation organized under the laws of the “United States” in the same 
manner as preperty of the person to whom return is to be made: Provided, That 
notice of any writ of attachment which may issue prior to return shall be served 
upon the Alien Property Custodian. Any such attachment proceeding shall be 
subject to the provisions of law relating to limitation of actions applicable to 
actions at law in the jurisdiction in which such proceeding is brought, but the 
period during which the property or interest or proceeds were vested in the Alien 
Property Custodian shall not be included for the purpose of determining the pe- 
riod of limitation. No officer of any court shall take actual possession, without 
the consent of the Alien Property Custodian, of any property or interest or pro- 
ceeds so attached, and publication of a notice of revocation of intention to return 
shall invalidate any attachment with respect to the specified property or interest 
or proceeds, but if there is no such revocation, the President or such officer or 
agency as he may designate shall accord full effect to any such attachment in 
returning any such property or interest or proceeds. 

(g) The President may retain or recover from any “property” an amount 
not exceeding that expended or incurred by him for the conversation, preserva- 
tion or maintenance of such “property”: Provided, however, That no such charge 
may be made in cases of return pursuant to section 12, subsection a. 

Sec. 11. Suit for return 

(a) Ninety days after filing Notice of Claim, any person entitled to manda- 
tory return may institute suit in the District Court for the District of Co- 
lumbia for return of “property”. 


’ 
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(b) No suit shall be filed later than two years after publication of the Vesting 
Order by which the claimed “property” were vested, or within one year after 
termination of the war, whichever is later: Provided, however, That the Court 
n its discretion may wave this limitation if it determines that the delay was 
excusable: And provided further, That whenever Congress shall provide for 
a new, additional, or different cause for return (including such causes for re- 
turns as are contained in this Act over and above those formerly provided for 
by the Trading with the Enemy Act), suit may also be filed within two years 
from the date of such Amendment or Act; the time for filing suit shall be tolled 
by timely filing and pendency of a Notice of Claim. 

Sec. 12. Mandatory return of vested property: Vested “property” shall be 
returned to the person or persons who were the owners thereof immediately 
prior to its vesting, or to their legal representative( whether or not appointed 
by a court in the United States), or successor in interest by inheritance, devise, 
bequest or operation of law, if 

(a) The owner was not an enemy at the time of vesting, nor did become 
an enemy prior to the end of hostilities ; or 

(b) The owner is no longer an enemy in regard to the vested property; or 

(c) The owner at the time of vesting was a woman who, at the time of her 
marriage, was a citizen of the United States, or a citizen or subject of a nation 
allied with the United States in the prosecution of the war, or a citizen or 
subject of a neutral nation, and who intermarried with an enemy citizen or 
subject prior to the outbreak of the war and the vested property was not held 
by her for an enemy, provided that this right of return shall not extend to 
property acquired by such woman from an enemy; or 

(d) The property vested was acquired by the divestee from an American 
citizen or national by gift, trust, annuity devise, bequest, inheritance, or as 
beneficiary of any insurance policy. 

Sec. 13. Permissive return of vested property: Vested property may be re- 
turned to the person or persons who were the owners thereof immediately prior 
to its vesting, or to their legal representative (whether or not appointed by 
a court in the United States), or successor in interest by inheritance, devise, 
bequest, or operation of law, if: 

(1) The claimant has reached the age of sixty-five at the time of the end 
of the war; or 

(2) If the claimant is in bad health and unable to earn a living. 

Sec. 14. Appeal in permissive cases: Upon full or partial denial of discretion- 
ary return, a claimant may make a petition for a determination de novo to the 
United States Court of Appeals for the District of Columbia Circuit within 
ninety days of service of the full or partial denial. 

Sec. 15. Petition for permissive return to the court: Whenever the President 
shall have failed to render a decision upon notice of claim for discretionary re- 
turn within four months from the time of filing of a notice of claim, the claimant 
shall have the right to petition the United States District Court for the District 
of Columbia for a discretionary return. The right of filing such petition shall 
abate with rendition of a decision by the President. 

Sec. 16. Diplomatic property: The property of a foreign diplomat and any 
other person, enjoying rights of exterritoriality within the United States, shall 
not be subject to vesting, but shall be administered by the State Department 
under rules and regulations to be prescribed by the Secretary of State. 

Sec. 17. Debt claims— 

(a) Any person not an enemy to whom a debt may be owing from an enemy 
whose property or part thereof shall have been vested, seized, conveyed, trans- 
ferred, assigned, delivered, or paid to the President, may file a notice of claim 
and may sue pursuant to this act, as if he were the divestee, and the debt shall 
be satisfied out of the vested property if it is determined that the debt was due 
or owing at the time of vesting: Provided, however, That debt claims of na- 
tionals of the United States shall have priority. 

(b) Debt claims of persons other than nationals of the United States shall be 
barred, unless a country whereof the claimant is a national extends reciprocity 
in like manner. 


TitLe III—Enemy Property, TEMPORARY PROVISIONS 
Sec. 18. Return of property vested during World War I: The return of prop- 


erty, vested during the First World War or in consequence thereof, shall be 
governed by the Trading With the Enemy Act and Publie Resolution No. 53, 73d 
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Congress: Provided, however, That persons who qualify under section 20 (c) for 
World War II property shall be treated as if their property had been vested in or 
in consequence of World War II. 

Seo. 19. Prohibited returns: Notwithstanding any other provisions of this act, 
no person or successor in law of a person, shall obtain return of property vested 
during or in consequence of either World War I or II, if such person is guilty 
of war crimes or crimes against humanity, or if such person has willfully and 
intentionally become a member of the Nazi Party, the Communist Party or any 
other subversive organization. 

Sec. 20. Additional mandatory returns of World War II property: Property 
vested in or in consequence of World War II, shall be returned to the person or 
persons who were the owners thereof immediately prior to its vesting, or to 
their legal representative (whether or not appointed by a court in the United 
States), or successor in interest by inheritance, devise, bequest, or operation 
of law, if: 

(a) The sum total of the property to which a claimant would be entitled is 
no more than $5,000; or 

(b) The claimant or his predecessor in interest by inheritance, devise, be- 
quest, or operation of law has been condemned to death by a Nazi court whether 
or not such sentence was carried out; or 

(c) The claimant or his predecessor in interest by inheritance, devise, bequest, 
or operation of law was a persecutee. 


TITLE IV—PROpPERTY OF QUASI-ENEMIES 


Sec. 21. Supervision over quasi-enemy property: The President may place 
any property or evidences thereof within the jurisdiction of the United States 
wherein a quasi-enemy has title or an interest under supervision by publication 
of a supervision order in the Federal Register. 

Sec. 22. Supervision of property: By publication of a supervision order, the 
President acquires the same right as by publication of a vesting order: Provided, 
however, That he or his designee has the rights and duties of a trustee for the 
divestee and provided further the property may not be sold or liquidated unless he 
determines that sale or liquidation of all or part of the supervised property is in 
the interest of the person whose property is supervised. 

Sec, 23. Payments to dependents of quasi-enemies: No person not an enemy, 
internal enemy or quasi-enemy, to whom a quasi-enemy or internal enemy is 
or shall become legally obligated for support shall be barred from filing a peti- 
tion with the President for the payment of adequate support out of supervised 
property belonging to such quasi-enemy or internal enemy, pursuant to rules 
and regulations to be prescribed by the President, and in case of a full or par- 
tial denial, or in case no final decision has been rendered within sixty days from 
receipt of such petition, such person may file suit in the United States District 
Court for the District of Columbia or in the district court of the United States 
for the district in which such person resides. 

Sec. 24. Release from supervision— 

(a) Unless supervised property has been vested under other provisions of this 
Act, it is to be released from supervision forthwith after termination of the war. 

(b) Prior to termination of the war, the supervised property of a quasi-enemy 
shall be released as soon as the President has notice of the fact that the quasi- 
enemy status of the owner is terminated, or never existed, or that the right to the 
property has passed into the hands of a successor in interest by bequest, devise, 
or operation of law who is not or is no longer a quasi-enemy. 


TitLeE V—PROPERTY OF INTERNAL ENEMIES 


Sec. 25. Treatment of property of internal enemies— 

(a) The President may vest the property of an internal enemy during the time 
of war, or national emergency declared by proclamation, in the same manner as 
enemy property and with the proviso that return thereof shall be made only: 

(1) If the internal enemy has been cleared by final administrative or 
judicial action: or 

(2) If the internal enemy has been granted a pardon; or 

(3) In case of death of the internal enemy to his successors in law, 
if they are not otherwise precluded ; 

(4) During the lifetime of the internal enemy to debt claimants and 
dependents under application of the provisions of sections 17 and 23 of this 
Act. 
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(b) At any time, the President may place under supervision all or part of the 
property, title, or interest of internal enemies, which is located within the juris- 
diction of the United States, making provision for payment of debts, support 
to dependents, and living expenses and other nonsubversive purposes to such 
internal enemies pursuant to rules and regulations to be prescribed by him. 


TirLe VI—PROPERTY OF FOREIGN NATIONALS 


Sec. 26. Freezing of assets: During the time of war or during any other period 
of national emergency declared by the President by proclamation, the President 
may: 

(a) Investigate any transactions, transfers of credit, or payments between, 
by, through, or to any banking institution. 

(b) Investigate, regulate, direct, and compel, nullify, void, prevent, or pro- 
hibit, any acquisition, holding, withholding, use, transfer, withdrawal, trans- 
portation, importation, or exportation of, or dealing in, or exercising any right, 
power, or privilege with respect to, or transaction involving, any property wherein 
any foreign country or national thereof has an interest, by any person, or with 
respect to any property, subject to the jurisdiction of the United States. 


rirte VII—MIScELLANEOUS 


Sec. 27. Blacklist 

(a) During the time of war on during any other period of national emergency 
declared by the President by proclamation, the Alien Property Custodian may 
place any person not physically present within the United States on a blacklist 
if he determines that there are reasonable and sufficient grounds to assume that 
such person is benefiting the enemy by trading with him. 

(b) Any person thus listed shall be treated as if he were an enemy for the 
purposes of section 5 of this Act only. 

(c) No person shall be barred from instituting a mandatory injunction suit 
against the Alien Property Custodian in the United States District Court for the 
District of Columbia for the purpose of removal from the blacklist on the ground 
that such person has not benefited the enemy by trading with him. In such 
proceeding, the Alien Property Custodian shall have to make a prima facia case 
for such trading. 

Sec. 28. Contracts, etc.: Any person not an enemy or quasi-enemy holding a 
lawful mortgage, pledge, or lien, or other right, in the nature of security in prop- 
erty of an enemy or quasi-enemy which, by law or by the terms of the instrument 
creating such mortgage, pledge, or lien, or right, may be disposed of on notice 
or presentation or demand, and any person not an enemy or quasi-enemy who is 
a party to any lawful contract with an enemy or quasi-enemy the terms of which 
provide for a termination thereof upon notice or for acceleration of maturity 
on presentation or demand, may continue to hold said property, and, after de- 
fault, may dispose of the property in accordance with law or may terminate or 
mature such contract by notice or presentation or demand served or made on 
the Alien Property Custodian in accordance with the law and the terms of such 
instrument or contracts and under such rules and regulations as the President 
shall prescribe; and such notice and such presentation and demand shall have, 
in ali respects, the same force and effect as if duly served or made upon the 
enemy or quasi-enemy personally: Provided, That no such rule or regulation 
shall require that notice or presentation or demand shall be served or made in 
any case in which, by law or by the terms of said instrument or contract, no 
notice. presentation, or demand was, prior to the passage of this Act required; 
and that in case where, by law or by the terms of such instrument or contract, 
notice is required, no longer period of notice shall be required: Provided further, 
That if, on any such disposition of property, a surplus shall remain after the 
satisfaction of the mortgage, pledge, lien, or other right in the nature of security, 
notice of that fact shall be given to the President pursuant to such rules and 
regulations as he may prescribe, and such surplus shall be held subject to his 
further order. 

Any contract entered into prior to the beginning of the war between any 
citizen of the United States or any corporation organized within the United 
States, and an enemy or quasi-enemy, the terms of which provide for the delivery, 
during or after any war in which a present enemy or quasi-enemy nation has 
been or is now engaged, of anything produced, mined, or manufactured in the 
United States, may be abrogated by such citizen or corporation by serving thirty 
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days’ notice in writing upon the Alien Property Custodian of his or its election 
to abrogate such contract 

The running of any statute of limitations shall be suspended with reference 
to the rights or remedies on any contract or obligations entered into prior to 
the beginning of the war between parties neither of whom is an enemy or quasi- 
enemy, and containing any promise to pay or liability for payment which is 
evidenced by drafts or other commercial paper drawn against or secured by 
funds or other property situated in an enemy or quasi-enemy country, and no 
suit shall be maintained on any such contract or obligation in any court within 
the United States until after the end of the war, or until the said funds or prop- 
erty shall be released for the payment or satisfaction of such contract or obliga- 
tion: Provided, however, That nothing herein contained shall be construed to 
prevent the suspension of the running of the statute of limitations in all other 
cases where such suspension would occur under existing law. 

Sec. 29. Fees of agents, attorneys, or representatives: No property or interest 
or proceeds shall be returned under this Act, nor shall any payments be made or 
judgment awarded in respect of any property vested in or transferred to the 
Alien Property Custodian unless a schedule of the fees to be paid to all agents, 
attorneys at law or in fact, or representatives, for services in connection with 
such return or payment or judgment, has been furnished to, and approved in 
accordance with this section by the President or the court, as the case may be. 
In the case of any return of property the President or the court, as the case may 
be, may make such qualifications, if any, as are appropriate, and shall approve 
such schedule only upon determining that the indnividual fees do not exceed fair 
compensation for the services rendered. Any person aggrieved by such a deter- 
mination may petition the District Court of the United States for the district 
in which he resides to review the determination, and shall name the person or 
agency making the determination a party defendant: Provided, however, That 
in any case where a court renders judgment on the claim itself, such court shall, 
after such judgment has become final, determine the reasonableness of the fee 
in an ancillary proceeding upon motion of the agent, attorney, or representative. 

Any person accepting any fee of an amount approved hereunder or retaining 
for more than thirty days any portion of a fee accepted prior to approval here- 
under, in excess of the fee as approved, shall be guilty of a violation of this Act. 

Sec. 30. Fugitives from justice: No person shall be entitled to the return of 
any property under any provision of this Act or any amendment thereof, who is 
a fugitive from justice of the United States. 

Sec. 31. Claims of naturalized citizens as affected by expatriation: The claim 
of any naturalized American citizen under the provisions of this Act shall not 
be denied on the ground of any presumption of expatriation which may have 
arisen against him, if he shall give satisfactory evidence to the President, or the 
court, as the case may be, of his uninterrupted loyalty to the United States during 
his absence, and that he has returned to the United States, or that he, although 
desiring to return, has been prevented from so returning by circumstances beyond 
his control. 

Sec. 32. Taxation.— 

(a) Lawful taxes assessed against the divestee of property or against such 
property shall be paid out of such property or other property, the last owner of 
which immediately prior to vesting was the same person, notwithstanding any 
pending claims, 

(b) If the sale of vested or supervised property pursuant to Section 9 or 
22 results in a gain, such gain shall be considered a capital gain under the 
Internal Revenue Code in force at the time of the sale whether or not the former 
owner, or the President, or both, have held such property for the requisite 
stautory period. 

(c) Any property sold or exchanged by the Alien Property Custodian shall 
be considered as having been compulsorily or involuntarily converted, within 
the meaning of the income, excess-profits, and war-profits tax laws and regu- 
lations; and the provisions of such laws and regulations relating to such a 
conversion shall (under regulations prescribed by the Commissioner of Internal 
Revenue with the approval of the Secretary of the Treasury) apply in the case 
of the proceeds of such sale or exchange. For the purpose of determining 
whether the proceeds of such conversion have been expended within such time 
as will entitle the taxpayer to the benefits of such laws and regulations relating 
to such a conversion, the date of the return of the proceeds to the person 
entitled thereto shall be considered as the date of the conversion, 
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(d) In case of any internal-revenue tax imposed in respect of property con- 
veyed, transferred, assigned, delivered or paid to the Alien Property Custodian, 
or seized by him, and imposed in respect of any period during which such prop- 
erty was held by him or by the Treasurer of the United States, no interest or 
civil penalty shall be assessed upon, collected from, or paid by or on behalf 
of, the taxpayer; nor shall any interest be credited or paid to the taxpayer 
in respect of any credit or refund allowed or made in respect of such tax. 

Sec. 33. Offenses: Whoever shall willfully violate any of the provisions of 
this Act or of any license, rule, or regulation issued thereunder, and whoever 
shall willfully violate, neglect, or refuse to comply with any ord«r of the 
President issued in compliance with the provisions of this Act sball, upon 
conviction, be fined not more than $10,000.00, or, if a natural person, imprisoned 
for not more than ten years, or both; and the officer, director, or agent of any 
corporation who knowingly participates in such violation shall be punished by 
a like fine, imprisonment, or both, and any property, funds, securities, papers, 
or other articles or documents, or any vessel, together with her tackle, apparel, 
furniture, and equipment, concerned in such violation shall be forfeited to the 
United States. 

Sec. 34. Courts: The district courts of the United States are given jurisdic- 
tion to make and enter all such rules as to notice and otherwise, and all such 
orders and decrees, and to issue such process as may be necessary and proper 
in the premises to enforce the provisions of this Act, with a right of appeal 
from the final order or decree of such court as provided in sections of the 
judicial codes. 

Sec. 35. Waiver: A person who commits one of the acts described under sec- 
tion 2 (c) (1) and (2) of this Act after the date of this enactment shall be 
deemed to have waived thereby his rights of protection of property under 
the Constitution. 

Sec. 36. Compensation: The President is authorized to enter into agreements 
with former enemy nations to provide for just compensation of divestees ont of 
funds of the enemy nation or funds of the United States which are frozen by or 
within the enemy nation, provided that allowance or denial of such compensation 
is administered by officials of the United States, if United States funds are used. 

Sec. 37. Authorization of appropriations: There are authorized to be appropri- 
ated such sums as may be necessary to carry out the provisions of this Act. 

Sec. 38. Acts repealed: For all purposes other than those contained in sec- 
tions 18 and 37 of this Act, the Trading With the Enemy Act, as amended, is 
hereby repealed. 

Sec. 39. Savings clauses: Nothing in this Act, unless otherwise specifically 
provided therein, shall be construed to affect the validity of any action taken 
heretofore or claim, notice of claim, or proceeding pending at the date of this 
enactment, provided, however, that claims denied administratively heretofore 
which are admissible under this Act shall be deemed to have been pending without 
interruption and shall be newly decided, and provided further, that suits for 
return finally dismissed heretofore shall be reinstated upon a prima facie showing 
that the underlying claim has become admissible as a consequence of this 
enactment, 


Senator Dirksen. Senator McCarran ? 

Senator McCarran. Before the Administrator leaves, I think there 
should be inserted in the record, and solely for the purpose of showing 
the accord that is offered on behalf of the Blair concern, a copy of 
their letter to the Alien Property Custodian of July 13, 1953, and a 
copy of their letter of July 21, 1953. 

As I understand it, neither one has been answered, but the sugges- 
tion that they go in the record is merely to show the accord that they 
are offering and the will that they are showing to sit down with the 
Administrator and try to solve this situation. 

Senator Dirksen. Is there any objection ? 

Mr. Townsenpv. Not in the slightest. 

Senator McCarran. I would not want to put it in without his 
knowledge. 

Mr. Townsenp. I received this at 10 minutes of 10 this morning. 
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Senator Dirksen. Without objection, the letters will be inserted at 
this point. 
(The letters referred to are as follows:) 


Biatrr Hoipines Corp., 
New York, N. Y., July 18, 1953. 
Col. DALLAs S. TOWNSEND, 
Director, Office of Alien Property, 
Department of Justice, Washington, D. C. 

Dear CoLoNeL TOWNSEND: Pursuant to the kind invitation extended by you, 
we are pleased to express (without prejudice and in the spirit of and under pro- 
tection of compromise) the following idea as to a possibly acceptable solution of 
the controversy between the United States and Societe Internationale Pour Par- 
ticipations Industrielles et Commerciales 8S. A. (also known as Internationale 
Industrie & Handelsbeteiligungen A. G.) (Interhandel), pertaining to shares of 
General Ainiline & Film Corp. (GAF) heretofore vested by the United States 
under the Trading With the Enemy Act: 

1. The United States will, against payment to the United States of an amount 
of money acceptable to the United States, (a) restore ownership to Interhandel 
of all GAF shares vested from Interhandel (consisting of 455,624 shares of 
class A common stock and 2,050,000 shares of class B common stock of GAF), 
(b) restore ownership to Interhandel of all cash vested from Interhandel and 
all cash and Interhandel stock received by the United States in respect of Inter- 
handel’s vested property, and (c) release all counterclaims against Interhandel. 

2. Interhandel will fully cooperate in the proposed merger of GAF and General 
Dyestuffs Corp. (GDC), including settlement of the Halbach claim, all on such 
terms as shall be acceptable to the United States and Interhandel. 

3. Interhandel will agree to Americanize GAF in any manner agreeable to the 
competent United States authorities, through the disposal of a majority of the 
shares of GAF to American interests. 

The foregoing is submitted to you on the basis of conversations which we have 
had with competent representatives of Interhandel, as embodying a basis for 
settlement which we believe would be acceptable in principle to Interhandel. If 
you advise us, after consideration, that such a basis for settlement would be 
acceptable in principle to you and the Department of Justice, we will be pleased 
to arrange a meeting between you and other representatives of the Department 
and representatives of Interhandel, at which the details of the settlement, includ- 
ing the amount of money to be paid to the United States by Interhandel, can be 
agreed upon. 

Very truly yours, 
Biarr Hoiprnes Corp., 
By YV.D. Darpt, President. 


Jury 21, 1953. 
Col. DALLas 8S. TOWNSEND, 
Director, Office of Alien Property, 
Department of Justice, Washington, D. C. 

DEAR COLONEL TOWNSEND: This letter is written on behalf of Blair Holdings 
Corp. and Interhandel of Basel, Switzerland. 

We are certain you share our view that the hearings held yesterday and today 
before the subcommittee of the Senate Judiciary Committee, headed by Senator 
Everett M. Dirksen, were extremely illuminating and beneficial to all concerned. 

As Mr. Virgil Dardi, president of Blair Holdings Corp., and Mr. Walter Ger- 
mann, managing director of Interhandel, stated in their testimony before the 
subcommittee, we are willing and anxious to engage in conversations with you 
for the settlement of the present controversy between the United States and 
Interhandel over the shares of stock of General Aniline & Film Corp. 

Prior to the hearings you expressed to us your desire that we submit a settle- 
ment proposal. This Blair Holdings Corp. did by its letter of July 13, 1953. We 
were heartened to hear you say at the hearings that you are willing to meet with 
us at any time in an effort to resolve this controversy. 

We believe that the cooperative attitude of yourself, the members of the Senate 
subcommittee, and ourselves, together with the unanimous opinion of all of 
those who attended and participated in the hearings that the prompt return of 
the control of General Aniline & Film Corp. to private management is imperative, 
presents a favorable opportunity for compromise. 
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With this thought in mind, we suggest the immediate commencement of con- 
ferences and negotiations between you on the one hand and Mr. Virgil Dardi 
and Mr. Walter Germann, representing Blair Holdings Corp. and Interhandel, 
respectively, on the other. The purpose of these conferences will be to settle 
the controversy promptly, and place the operation and management of General 
Aniline & Film Corp. in the hands of private American industry. 

As you know, Mr. Walter Germann is now in America. He will remain here 
during the course of the negotiations. We are available to meet with you at 
any time and request the immediate commencement of the conferences, Mr. 
Dardi and Mr. Germann will remain at the Mayflower Hotel awaiting a reply 
to this communication. 

Since the members of the subcommittee have shown so much interest in this 
problem, we respectfully suggest that you ask Senator Dirksen to have partici- 
pate in these conferences such members of his committee staff as he may designate. 

It is our purpose that these negotiations be commenced promptly and in a spirit 
of cooperation and fairness, so that prior to the adjournment of Congress we 
can bring about a settlement and report back to the Senate subcommittee our 
accomplishment, 

Respectfully yours, 
Biarr Horpines Corp. 
Ry, 
President. 
SoctrTe INTERNATIONALE Pour PARTICIPATIONS 
INDUSTRIELLES ET COMMERCIALES S. A., 
By eo 
Managing Director. 


Senator McCarran. Mr. Chairman, my statement on the floor of 
the Senate with reference to S. 34 I respectfully request to be made a 


part of the record. 
Senator Dirksen. Without objection, that will be admitted also. 
(The statement referred to is as follows:) 


AMENDMENT OF TRADING WITH THE ENEMY AcT RELATING TO JUDICIAL RELIEF 


Mr. McCarran. Mr. President, on January 7, I introduced Senate bill 34, to 
amend section 32 of the Trading With the Enemy Act to provide for judicial 
relief. 

I ask unanimous consent that the text of the bill, together with a statement 
explaining the need for the legislation and its purpose, may be printed in the 
Record at this point as a part of my remarks. 

There being no objection, the bill and statement were ordered to be printed 
in the Record, as follows: 

“Be it enacted, etc., That section 32 of the Trading With the Enemy Act, as 
amended, is further amended by adding after subsection (g) thereof the follow- 
ing new subsection : 

“(h) Any person eligible for a return under this section who has timely filed 
a notice of claim for return or who may hereafter file a notice of claim within 
two years from the date of seizure by or vesting in the Alien Property Custodian, 
may institute a suit in equity to recover such money or other property in the 
manner provided by subsection 9 (a) hereof and with like effect: Provided, That 
said suit may be filed within one year from the date of enactment of this sub- 
section, anything in section 33 hereof to the contrary notwithstanding, but in 
computing such one year there shall be excluded any period during which there 
vas pending a claim for return: Provided, further, That the court in which suit 
is filed shall advance the cause for hearing and determination with all possible 
dispatch.” 

STATEMENT BY SENATOR McCarran 


During World War II the property of persons who were not enemies of the 
United States was vested by the United States for protective purposes. After the 
war, the Congress passed, and the President approved, an amendment to the law 
under which this property had been vested. The amendment, which became sec- 
tion 32 of the Trading With the Eenemy Act, was enacted to facilitate the return 
of their property to these nonenemies. However, return of this vested property 
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was made an administrative function without the imposition of any restraint in 
the form of judcial relief or review. 

The bill which I have just introduced is designed to insure a judcial remedy 
to those claimants. It springs from the creeping pace at which returns to eligible 
Jaimants are being made, from the arbitrary manner in which some of the claim- 
ants are being denied returns, and from the fact that the expiration of the 
statutory time limitation for filing claims for administrative relief by these non- 
enemies has been held to deny judicial relief notwithstanding the fact that the 
claim had been timely filed for administrative consideration. In consequence, 
hese nonenemies (some of whom are Americans) are being stripped of their 
property contrary to the intention of Congress and without resort to the courts. 

The proposed amendment is modeled after section 9 (c) of the Trading With the 
Enemy Act. The proviso for advancement of the cause on the dockets of the 
district courts is copied in haec verba from 22 United States Code, section 403 
(formerly sec. 240), which provides for the restoration of certain property 
seized by the Government. In many cases claimants have been waiting 5 years or 
more for restoration and in numerous instances the seized property is all that will 
shield the claimant from destitution. It is well known that district court calen- 
dars are crowded and that an early return of property can be insured only by 
awarding such causes a priority on the court calendars. 

A case history will outline the problem. 

Carl G. Pass, a native-born citizen, returned to the United States in August 
1946 and filed his claim with the Alien Property Custodian on September 23, 
1946. At first he could not obtain a return because the Custodian construed 
section 32 to deny returns to so-called dual nationals, that is, Americans who, 
Germany could claim, were also German nationals by reason of marriage or 
parentage. This indefensible interpretation was set aside by Public Law 859, 
Sist Congress, 2d session. Thereafter the Claims Branch of the Office of Alien 
Property advised that Mr. Pass could not obtain a return for the reason that 
he had violated Nazi exchange laws in an effort to conceal his American assets 
from the Nazis so as to escape Nazi coercion to transfer the assets to Germany, 

Meanwhile, Mr. Pass instituted suit under section 9 (a) of the act. The suit 
was dismissed under section 33 as coming too late. Section 9 permits a citizen 
to seek either administrative or judicial relief or both. It contains no warning 
that administrative relief is a mantrap, that claimants should avoid it in favor 
of the judicial remedy. Originally, section 33 provided that the period for 
bringing suit should be tolled by the filing of an administrative claim. Senate 
Report No. 1839 (79th Cong. 2d sess.) which accompanied section 33 said (p. 3) 
that “fairness requires” that the period during which a claim was pending 
before the Administrator be subtracted from the time for filing suit. When 
section 33 was amended in 1948, the tolling clause was inadvertently omitted 
with respect to some claimants, but retained with respect to others. The legis- 
lative history shows that this discriminatory omission was never intended. The 
consequence is that Mr. Pass, a resident American who owns the vested property, 
will be deprived of his lifework, contrary to the intention of Congress, unless 
the inadvertence respecting tolling in section 33 is corrected so that he may ask 
judicial protection of his rights. This is just one example. 

The amendment goes beyond relief to American citizens in that section 32 
includes refugees and persecutees. It is almost 6 years since Congress provided 
relief in section 32 for those unfortunate victims. In the interim the mountain 
of these claims has not been appreciably reduced. If the Congress wishes these 
claimants to enjoy their property during their lifetime, it must open the court- 
room doors and order that their cases be advanced for hearing. 


Senator Dirksen. Will you give your full name to the reporter? 


STATEMENT OF MIKE M. MASAOKA, WASHINGTON REPRESENTA- 
TIVE, JAPANESE AMERICAN CITIZENS LEAGUE 


Mr. Masaoxa. I am simply representing the Japanese American 
Citizens League, a national organization of Americans of Japanese 
ancestry. 

I would like to present to the committee, not necessarily for filing, : 
brief that someone prepared on your bill relating to the debt claims. 
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(The brief referred to follows:) 
Yen Deposit 


MAIN ISSUE 


As said in a letter written by Mr. Julius Schlezinger, Chief, Claims Branch, 
Office of Alien Property, the main issue is whether the yen deposits were debts 
due and owing by the local branch banks at the time of the vesting of the bank’s 
assets. And, if so, the Office of Alien Property is authorized to pay out of the 
proceeds of vested property such debts under section 34 of the Trading With 
the Enemy Act. 

And, since the local branch banks agreed in writing to repay the yen deposit 
at maturity with interest at this bank creating debt on the part of the bank, 
it does not make any difference whether the yen deposit be called a foreign de- 
posit or bought-sold transaction. 

All we will have to do is to show the third paragraph of the conditions written 
on the back of the certificate properly translated, to the Office of Alien Property. 

Mr. Julius Schlezinger, Chief, Claims Branch, Office of Alien Property, wrote 
to Mr. Charles A. Haile on October 26, 1948, and the letter reads as follows: 

“IT have your letter of October 21, 1948, concerning the above-numbered debt 
claims which have been filed with respect to the property of the Yokohama 
Specie Bank, Ltd., and the Sumitomo Bank, Ltd., vested by this Office. These 
debt claims are based on certificates of deposits issued by the two banks, and 
you seek an expression of opinion by this office as to whether such claims are 
valid as debts within the meaning of section 34 of the Trading With the Enemy 
Act, as amended, and, if so, whether such claims will be recognized for pay- 
ment from assets of the debtor banks to the extent that funds are available 
for such purposes. 

“Under section 34 of the Trading With the Enemy Act, as amended, the Office 
of Alien Property is authorized to pay out of the proceeds of vested property 
debts which were due and owing by the owner of the vested property at the 
time of the vesting of the property. While no debt claims based on certificates 
of deposits have as yet been actually allowed and paid by this office, it would 
appear that if, by virtue of a certificate of deposit, an obligation were created on 
the part of a bank to repay to a depositor a sum deposited, and, if such obliga- 
tions were due and owing at the time of vesting of the bank’s property by this 
office, a claim based on such a certificate of deposit would constitute a debt 
claim within the meaning of section 34. If the conditions of the statute were 
otherwise satisfied, it would appear that such a claim would be allowed and 
paid out of the proceeds of vested property of the debtor bank, to the extent 
that funds were available for that purpose. It is to be stressed, however, that 
no final statement concerning the validity of a particular claim may be made 
until the claim has been finally considered by this office. 

“If I can be of any further assistance to you in this matter, please call upon 
me. 

“Sincerely yours, 
“Julius SCHLEZINGER, 
“Chief, Claims Branch, Office of Alien Property.” 


History oF Loca BRANCHES OF THE YOKOHAMA SpPeciE BANK 
HOME REMITTANCE 


The Yokohama Specie Bank was organized by the Japanese Government to 
help finance and/or facilitate her foreign trade and, if not wholly owned, was 
controlled by the Government. In a period between 1890 and 1900, Japanese 
working in Hawaiian Islands and in the Pacific coast of the American mainland, 
used to remit all their earnings to their respective homes in Japan via Hong 
Kong, China, the yearly remittance amounting to nearly $10 million. And at 
the same time, Japan's trade with the United States was increasing in such a 
way that Japan could not pay her unfavorable trade balance unless she had 
obtained dollar credit from America. 

The Japanese Government concocted a scheme to get said remittance money 
to build up her dollar credit which she needed so badly, and established branch 
banks in Hawaii and San Francisco for the purpose (and not for regular bank- 
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ing business). The Government of Japan used consular systems, Japanese 
newspapers, and influential Japanese to induce the Japanese laborers to remit 
their earnings to Japan through the branch banks so established. The branch 
banks accepted the home remittance and notified their main office in Japan of 
the remittance, the main office in turn sending the money to the remitter’s home. 

sut the branch banks did not transfer any dollars deposited for the purpose 
to Japan. They kept the dollars. In such manner, the Japanese banks located 
in the United States accumulated a huge dollar credit. 


YEN DEPOSIT 


Thereafter, the Japanese Government became convinced that the time for 
home remittance was fast passing away as the Japanese residing in the United 
States had begun to enter into business and farming, establishing bank accounts 
with their respective local American banks. 

In order to get those bank accounts the Japanese Government ereated the yen 
deposit system—a system which paid 1% to 2 percent higher rate of interest 
than any other American banks and at the same time gave privilege to withdraw 
it in dollars at any time, like regular dollar term deposits—and further organ- 
ized many branch banks in America and that was the reason why the American 
branch banks of the Yokohama Specie Bank had over $20 million in cash and 
$25 million in kind at the time of the vesting, while banks’ regular dollar de- 
posit amounted to only 2% to 3% million dollars. Thus, 2 banks in Seattle, 
Wash., and 5 banks in California were established for the purpose of obtaining 
dollar credit by way of the home remittance and the yen deposit system. 


COMPLAINTS OF BANKING COMMISSIONER 


It was reported some 30 years ago that the California State Banking Com- 
missioner complained that the Japanese Bank was taking dollar deposit in the 
name of the “yen deposit” in huge sums without putting up any additional bond 
with the State Banking Commissioner and that the bank was paying more 
interest on such deposits than any other American banks. 

The branch bank’s explanations were: That “yen deposits,” were deposits in 
the Yokohama Specie Bank, Yokohama, Japan; that the local branch was acting 
as a mere remittance agent; and, that, the interest was paid by the Japanese 
Bank, in Japan, and not by the local branch bank. 


JAPANESE BANKERS’ EXPLANATIONS 


Mr. Naka Takizawa, of the Osaka Bank, formerly Sumitomo Bank, who 
appeared at the Office of Alien Property in April 1952, and Mr. Bunjiro Hirano, 
of the Yokohama Sy-cie Bank, who filed his brief with the Office of Alien 
Property, contend that the yen deposit was a special deposit for specific purpose, 
and that the local branch bank was a mere remittance agent, creating the 
relationship of “Fiduciary.” 


FRAUD AND FRAUDULENT TRANSLATIONS 


In this connection, it may be interesting to quote the English translations of 
the yen term deposit certificate issued by the local Yokohama Specie Bank and 
bill of exchange issued by the Yokohama Specie Bank, Seattle Branch, and by 
the Sumitomo Bank of Seattle, and “Receipt” issued by the local Sumitomo Bank. 

The Yokohama Specie Bank translated the terms and conditions of the yen 
term deposit written in Japanese into English wrongfully, and added a para- 
graph, which is entirely foreign to the original writings. The Sumitomo Banks 
tried to show the State Banking Commissioner that the yen deposits were to be 
remitted to Japan, while the Yokohama Specie Banks tried to show same thing 
by the wrongful translations. 

The Sumitomo Banks’ receipt translated as follows: 


[Translation] 


Receipt: We have received the above amount of money which we will remit 
for you in accordance with the conditions written below. The deposit certificate 
will be sent to you from Japan. This is merely a receipt and is not negotiable. 

“Particulars of remittance: 1, To what bank in Japan; 2. Term; 3. Rate of 
interest; date. 

“Tuer SumIToMO BANK, LTD., 
“Los ANGELES BRANCH, 
. , Manaoer 


” 
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The above writings show clearly that the money deposited at the local Sumi- 
tomo Bank was a special deposit for specific purpose. That is, the money was 
accepted by the bank for the purpose of remitting the same to Japan. And, 
according to the above, it was not a general deposit. 

And the Yokohama Svecie Bank’s translations of its yen term deposit read *" 
follows : 


{Translation] 
“THe YOKOHAMA SPECIE BANK, LIMITED 


“CERTIFICATE 


__..---..... at % p. a. interest. 

“This is to certify that the sum of ¥ has been remitted to our head office, 
Yokohama, to be placed on fixed deposit there in your name at ——— percent per 
annum for —— months, maturing ——, subject to the conditions on the back 
hereof. 

“Both principal and interest are payable, when due, at our aforesaid head 
office, Yokohama, upon surrender of this certificate, properly endorsed and/or 
sealed. 

“Dated 

“For the San Francisco branch of the Yokohama Specie Bank, Ltd. 

“Mr. ———- ——__, 
“Los Angeles, Manager.” 

The foregoing translation is printed on the face of the certificate. Now let 

us see what is printed on the back of the certificate. 


[Translation] 
“FIXED DEPOSIT 


“1. Interest will not be calculated on fractions of a yen. 

“2. If the depositor wishes to renew this certificate at maturity, it must be 
presented at the bank properly endorsed and/or sealed as when demanding pay- 
ment thereof, and a new certificate will then be issued, including principal and 
interest. 

‘3. The depositor should file with the bank a specimen of signature and/or 
seal, and may demand payment of principal and interest at maturity on presenta- 
tion of this certificate properly endorsed and/or sealed hereunder. The bank 
will pay on identitication of the signature and/or seal, but will assume no respon- 
sibility whatsoever after payment has been made in this manner. 

“4, Should this certificate be stolen or lost, the depositor should immediately 
notify the bank as to its date of issue, the number, and the amount thereof, and 
also state full particulars as to when or in what manner it was lost or stolen. 
The bank will then advertise in the newspapers and, failing to recover the certifi- 
cate, will issue a new one after a reasonable period for the amount of principal 
and interest, less advertising and other incidental expenses, against depositor’s 
receipt guaranteed by two or more persons. 

“5. Should the depositor’s seal, a specimen of which has been filed with the 
bank, require replacement because lost or for any other reason, a specimen of the 
new seal should be supplied to the bank as soon as possible. 

“6. In accepting this certificate, it is understood and agreed by the depositor 
that this contract shall be governed by the laws of Japan. 

“Notice.—Although this certificate, as stated on the face hereof, is payable 
only at the office of deposit in Japan, it may be purchased at the request of the 
depositor, but at the option of the purchaser, by a branch office abroad, the place 
of payment, however, remaining unchanged. 

“Received the face amount of principal and interest thereon. 

( Date.) 


At the first glance one will have the following impressions: 

(a) “The bank” means the main office of the Yokohama Specie Bank, Yoko- 
hama, Japan; 

(b) The yen deposit is a deposit in a bank located in Japan; 

(c) The local Yokohama Specie Bank took the money from the depositors and 
remitted the same to Japanese bank in Japan 
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(d) That, therefore, the local banks did not keep the money. They merely 
acted as a remittance agency for the depositor ; 

(e) There is no agreement or promise on the part of the banks to repay the yen 
deposit, either principal or interest, at maturity or at any other time; 

(f) The local banks, when the remittance was made, fulfilled and performed 
their fiduciary duties, and there is nothing left for them to do concerning the 
yen deposit. 


BILL OF EXCHANGE 
(Issued by the Seattle Sumitomo Bank) 


“BILL OF EXCHANGE 


(Not negotiable.) 


“Please pay to -— the above amount after 6 months from the date 
hereof, being - , with interest at the rate of — for said period. 
“P. S.—Please pay the interest at the same rate as on your bank’s overseas term 
deposit after the term of this bill of exchange. 
“Dated ——— 
“SEATTLE SuMITroMO Bank, 
“___________.._ Manager. 
“To Sumitomo Bank, ———— Branch.” 


BILL OF EXCHANGE (ISSUED BY THE YOKOHAMA SPECIE BANK, SEATTLE BRANCH, READS 
AS FOLLOWS) 


“BILL OF EXCHANGE 


“No, ——— (Not negotiable.) 
some 7 dette 

“Please pay to -- - the above amount after % year from the date 
hereof, being on - , with interest for said period upon the surrender of this 
bill of exchange. 

“Rate of interest —. 

“This bill is payable only at the office of the Yokohama Specie Bank, Ltd., at 
Yokohama, Japan, and in all respects is to be interpreted and governed by the 
laws of the Empire of Japan. 

“Dated ————, Seattle, America. 

“YoKOHAMA SPECIE BANK, SEATTLE BRANCH, 
“—____. —___... Manager. 


“To Yokohama Specie Bank, 5 Cho-me, Minami Naka Dori, Naka-ku, Yoko- 
hama.” 

Aside from certain irregularities, such as “a term of 6 months” and the “‘inter- 
est payment at the same rate as that of the overseas term deposit” on the part 
of the Sumitomo Bank’s bill of exchange, the bill of exchange issued by the two 
banks was intended to be “bill of exchange” payable in Japan. 


WHY THE BANKS ISSUED THE BILL OF EXCHANGE INSTEAD OF DEPOSIT CERTIFICATE 


I have often wondered why the two banks did issue bill of exchange instead of 
deposit certificate like one issued by the Yokohama Specie Bank in California. 
It may be that the State banking commissioner did not allow them to issue 
deposit certificate for the reason that the banks were not allowed to do banking 
business in the State of Washington, except a limited portion thereof, such as 
acting as remittance agency. In this connection, I also would like to know 
why the Sumitomo Bank, California branches, were not allowed to issue deposit 
certificate like one issued by the Yokohama Specie Bank, San Francisco branch 
as well as Los Angeles branch. 

But the fact has been that all of the bill of exchange issued by the two banks 
in Seattle were renewed at maturity with the interest added or paid in cash 
at the Seattle branches upon demand. The circulars, letters, and other writing 
show that the bill of exchange was intended to be deposit certificate and was 
taken as such both by the issuing banks and depositors (See circulars, letters, 
and other writings issued by the banks.) 
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INTENT OF THE ENGLISH TRANSLATION 


All of the deposit certificates, receipts, and bills of exchange, were so trans 
lated as to show: 

(a) That all of the yen deposits were payable only in Japan; 

(b) That all yen deposits were remitted to Japan; 

(c) That all translations were intended to be read by the State banking com 
missioners and other State officials, and not by the yen depositors the most of 
whom could not read English. 


Why the English translation? 

All of the yen depositors were Japanese who could not read English (Those 
who could read English and more or less Americanized did not make any yen 
deposits. The most of the yen depositors were orange pickers, farm laborers, 
and workingmen and did not care to learn the American language or did not 
have time to learn it.) 

(The writing has talked with several thousand yen depositors while pre 
paring 3,877 claims for yen claimants, and has found that none of them have 
even read the English portions of the certificate.) 

To them, the Yokohama Specie Bank and the Sumitomo Bank were the best 
banks in the world and they trusted them to such an extent that the deposit 
certificates or receipts issued by the banks had been kept by them for 3 years, 
5 years, and even 10 long years without renewing them. In this connection, it 
may be proper to reveal that there are many thousand yen depositors who still 
believe the banks will repay their money with prewar exchange rate and did not 
file their claims with Office of Alien Property. 

Under the foregoing circumstances, it was not necessary to translate the terms 
and conditions of the yen term deposit written on the certificate with the 
Japanese language, into English, which could not be read by the depositors. 

Therefore, the only reason for the translation was that it was intended to be 
read by the banking commissioners and the State official and to be taken by 
them at the face value, so that the local branch banks did not have to put up 
large sums of bond and at the same time not to be regulated as to the rate of 
interest. 

In short, the translations were printed on the certificate or on the receipt for 
the purpose of cheating the State commissioners. 


MEANING OF “THIS BANK” 


The meaning of the Two words, “THIS BANK”—Toko or To Ginko—may be 
very important Because To-ko or To-ginko is the one agreed in writing to repay 
the yen deposit at the local bank (not at “our head office, Yokohama.” ) 

To-ko should be pronounced Toh-ko. Toh means “this” and ko, having been 
used on the face of the certificate as an abbreviation for “ginko”, means “bank”’. 
And therefore, “Toh-ko” or “Toh-ginko” ; should be translated “this bank”, the 
only difference being that on the face of the certificate, the ‘Toh-ko” is used 
while on the reverse side ‘““Toh-ginko” are written in every paragraph. 

I have prepared 2 sheets—one showing the bank’s translation and the true 
translation side by side and the other showing the bank’s adulterated translation 
and a good honest translation also side by side for the purpose of proving the 
real intent of the written contract. The first page covers the Japanese text 
written on the face of the certificate and the second shows the terms and condi- 
tions of the yen deposit printed on the reverse side. 

(See affidavit, pp.: 26 to 47; 61, 62, 68, 75, 79, 81, 92, 98, 94.) 

A letter written by Haile and Carolan, Washington attorneys, as late as July 
July 24, 1951, has the following: 

“These depositors in their claims filed under section 34 with the Office of Alien 
Property allege the existence of an oral agreement which provided for the repay- 
ment of their deposits, in dollars, in the United States.” 

I believe that all our claims have such allegations and that the same should 
be amended in order to show “written contracts” instead of the oral agreement. 

If one reads the terms and conditions of the yen deposit written on the reverse 
side of the certificate, he may wonder what the words, “this bank” mean. 

They may mean the local bank or the Yokohama Main Office depending on how 
he takes the writing on the face of the certificate. 

If the certificate were issued by the local bank for and on behalf of the Yoko- 
hama Main Office, or, if the manager of the local bank signed the certificate as 
the agent of the manager of the Yokohama Main Office, then the certificate itseif 
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should have been considered a certificate issued by the Yokohama Main Office and 
of course the words, “this bank” should mean the Yokohama Main Office. 

Sut it was issued by the local bank for and on behalf of itself, and not even 
for the San Francisco Branch as the English translator claims. 

And if anyone reads carefully the Japanese text written on the face of the 
certificate, he cannot miss the following language, to-wit: “To-ko (This bank) 
Yokohama (Yokohama) Hon (Main) Ten (Office),” which means “This bank's 
Yokohama Main Office” or “Yokohama Main Office of this bank,” and, since the 
certificate was issued by the local bank and the same was signed by the manager 
thereof, the words, “this bank” cannot mean anything but the local bank. 

Under such circumstances, the words, “this bank’’ written on the reverse side 
of the certificate certainly mean the local bank. 

That is to say, the local bank agreed in writing to repay all deposit-certificates 
at the local bank’s office. They are not payable at the Yokohama Main Office, 
so far as the written conditions on the back go. 

The books of the local bank now kept by the State Banking Commissioner 
show that nearly all the yen deposits were withdrawn here at the local bank in 
every 10 years because nearly all yen depositors like any other depositors needed 
the money for one reason or another and could not keep the deposit intact for 
so long. 

if the yen term deposits were payable in Japan only, then 90 percent of the 
depositors would not have made such deposits. The children born in the United 
States of Japanese parents had been numerically increasing and getting older, 
and many of them have attained their majority carrying on business in cities 
as well as on farms, and they have forced their parents to give up their old- 
fashioned idea to go back to Japan to live. The only reason they made such yen 
deposits was the higher rate of interest. 

According to reports obtained from Japan through GHQ, there are many 
discrepancies between the records kept by the local bank and those held by the 
Yokohama Main Office. It seems the local bank had not made reports concern- 
ing the yen deposits often enough. The reports might have been made to the 
Yokohama Main Office once in a month or once in 2 months. Mrs. Fujii’s yen 
deposit made in June 1941, was recorded in the book of the Main Office. So, Mr. 
Adachi’s yen deposit and many others. 

The local bank’s books show the computation of interest every 6 months, while 
the books of the Main Office may not show the same figures on the same date. 

All the discrepancies between the two books might have been caused by failure 
to report on the part of the local bank often enough to supply the data to the 
Main Office. 

The books kept by the local bank, being the original and the entries thereto 
having been made every day, are correct, original bank books which can be 
relied upon, while the books held by the Yokohama Main Office, not being the 
original, and the entries thereto had not been made daily, cannot be correct. 
But, if the yen deposits were deposits made at the Yokohama Main Office as 
claimed by the translator, then the main office should have original book which 
shows the correct figures. Evidences can be obtained from the report came from 
said GHQ. 

The above is another fact showing the yen deposits were the business of the 
local bank, 


YEN DEPOSIT WAS BUSINESS OF THE LOCAL BRANCH BANK 


The question of whether the yen deposit was business of the local American 
Branch Bank or it was deposit in the Japanese bank in Japan has been and is 
now the most important question. If it were a deposit in the home bank of the 
Yokohama Specie Bank located in Yokohama, Japan, then and in that event it 
was not a debt of the local American Branch Bank and the Office of Alien 
Property has nothing to do with it as it was not a debt which was due and 
owing by the owner (the local branch bank) of the vested property at the time of 
the vesting of the property. 


FACTS AND PRACTICES 


(a) A Japanese went to the local Yokohoma Specie Bank to make yen deposits 
for the purpose of obtaining higher rate of interest or otherwise; 

(b) And, upon delivery of certain sum of American dollars and specimen of his 
signature, the bank, without asking any questions, issued yen deposit certificate 
which shows an amount in yens on the face of the certificate ; 
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(c) The bank delivered the certificate in an envelope; 

(d) The certificate has the following terms on the face: 

“The foregoing amount has been transmitted to this bank’s Yokohama Main 
Office, subject to the conditions on the back hereof, as a term deposit in said 
Main Office for 6 months, to _. Day ___. Month ____ Year, show a, 

“The principal and interest shall be paid to you at maturity at said Main 
Office under surrender of this certificate. 

Wate} lLacciu. 

“YOKOHAMA SPECTE BANK §. F. BRANCH, L, A. SUBBRANCH, 
“Manager.” 


(e) The conditions on the back of the certificate read as follows (Among 
others) : 

“2. In ease the depositor wishing to renew the certificate at maturity, will 
present his certificate signed and sealed in the same manner as when receiving 
the cash, this bank shall make and deliver a new certificate in exchange thereof, 
fully computing the principal and interest. 

“3. The depositor will please present his seal to this bank at the time of the 
deposit. If he would demand payment of the principal and interest at maturity 
with his signature and seal placed in the space on the left, this bank shall pay 
on identification of the seal. This bank will not assume any responsibility for 
troubles arising after payment has been made in this manner.” 

So, according to the terms printed on the face of the certificate the yen de- 
posit is payable at the Yokohama Main Office. But, since the money was trans- 
mitted to Yokohama subject to the conditions on the back of the certificate, the 
terms and conditions written on the back are the terms and conditions of con- 
tract made between the depositor and the bank. The writing on the envelope 
hereinabove mentioned supports this theory, which read: 

“The Yokohama Specie Bank, Ltd., P. O. Box 400, Arcade Annex, Los Angeles, 
Calif. : 

“Please read, without failure, the provisions written on the back of the de- 
posit certificate ; 

“Please endorse this certificate whenever you withdraw cash or renew it; 

“Please use same seal or signature as used when the deposit was made.” 

In short, the local American bank agreed to repay the yen deposit at maturity 
with interest. 

Thus, all yen depositors understood that yen deposits were payable here at 
the local bank. 

(f) The local bank has paid all yen deposits, with dollars whenever requested 
by the depositors ; 

(g) The local bank renewed yen deposits certificate whenever requested by the 
depositors ; 

(h) The local bank computed interest every 6 months and added to the re- 
spective principal, or paid in dollars if requested ; 

(i) The local bank transferred yen deposits from S. F. Branch to L. A. Branch 
or from Main Office to L. A. Branch; 

(j) The local bank has not transmitted money to Japan; 

(k) The local Yokohama Specie Bank (mostly by S. F. Branch) issued circu- 
lars from time to time asking the Japanese residing in the United States to 
make the yen deposits, two of which circulars (at least) are of a full-page size 
Stating among others that the yen deposits are payable at maturity with interest 
at the local bank saying yen deposit is payable in America. (We have the evi- 
dence, ) 

(1) Two small circulars issued by the local 8. F. Yokohama Specie Bank, 
state that, since the yen deposit certificate is issued for the benefit of the oversea 
residents (meaning Japanese residing in the United States), the certificate must 
be exchanged with Japanese domestic deposit certificate, if depositor goes back 
to Japan. (We have written evidence. ) 

The difference between yen deposit certificate issued by the local banks- 
S. F. Branch and L. A. Branch—and Japanese domestic deposit certificate issued 
by the Main Office of the Yokohama Specie Bank, Yokohama, Japan, is, accord- 
ing to the depositors, as follows: 

(a) There are no English words printed or written on the certificate issued by 
the Main Office, while all Japanese words printed on the American certificate 
were translated into English; 

(b) There ave no provisions providing the repayment of the yen deposit in 
America or at the local bank, upon demand; 
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(c) The certificate issued by the Main Office does not say anything about any 
remittance of money subject to the conditions stated on the back of the cer 
tificate like one issued by the local bank; 

(m) If one Mr. Ito had 2 yen term-deposit certificates issued by the local 
Los Angeles branch and went to Japan and exchanged 1 of the 2 certificates 
with a Japanese domestic term-deposit certificate issued by the main office at 
Yokohama, Japan, the result would have been as follows: 

(1) Mr. Ito has lost his right to have the one certificate so exchanged repaid 
at maturity at the local bank even after his return to the United States. (In 
other words, the one not exchanged can be cashed here in America, but the other 
exchanged with one issued by the main office cannot be cashed in the United 
States. The reason, it seems, the one not exchanged is a deposit of the local 
bank, while the other certificate exchanged becomes a deposit of the main office. ) 

(2) The interest on the yen deposit made at the local bank can be compounded, 
while the deposit exchanged cannot have but a simple interest. 

(3) All interests paid on the yen deposits at the local bank are free from the 
Japanese income taxes, while interest paid on the deposit after exchanged is 
subject to the income taxes. 

(4) Therefore, many Japanese yen depositors, if went to Japan and exchanged 
any of their yen deposit certificates with the domestic deposit certificates issued 
by the main office, retransferred or reexchanged their Japanese domestic certifi- 
cates with yen deposit certificates issued by che local branch bank upon their 
return to America. 

(5) And when such retransfer was made the main office issued a statement 
showing that the yen deposit was transferred to Los Angeles branch, and that 
the amount was paid in cash. (This may mean that so far as the main office is 
concerned the deposit was paid in full.) This evidence is one of the best evi- 
cdences showing that the yen deposit was the business of the local branch bank 
and not business of the main office. 

(6) Soif an American Japanese made yen deposit in the main office, Yokohama, 
Japan, through some American bank or postal money order, and at the same 
time made another yen deposit at the local Yokohama Specie Bank, then he 
had two different kinds of yen deposits—the former may be sold at the local 
bank, at the option of the purchaser, but the latter can be cashed at any time 
upon his demand. Besides, the former is subject to the Japanese income taxes 
and simple interest rule of Japan, while the latter is free from any such income 
taxes and also free from the interest regulations. 

In this connection it should be noted that the depositor’s residence is not the 
basis of the difference as stated hereinabove, but the difference is based on the 
place of deposit. If the deposit were made at the main office, Yokohama, Japan, 
by a person residing in America through United States money order or through 
American bank other than the local Yokohama Specie Bank, or by any person 
residing at any place, the interest on the deposit must be simple and, at the same 
time, the same is subject to the Japanese income taxes; while yen deposit made 
at the local branch bank by any Japanese residing either in America, Canada, 
Mexico, or even in Japan, is free from the Japanese income taxes and the 
Japanese interest regulations. 

(n) The ceposit certificates were not issued in behalf of the main office of the 
Yokohama Specie Bank, Yokohama, Japan, but the same were issued by the local 
banks as the depository or depositee. 

(0) Mrs. Miyamoto, 9741%4 South Normandie, Los Angeles, Calif., and many 
others would testify that they received interest in dollars every 6 months. 

(p) 'Phere are many letters written, or rather printed, showing that yen 
deposits were made “at this bank” (the local branch bank) and not at the main 
office, Yokohama, Japan. 

(q) The original yen deposits books were kept here at the local Yokohama 
specie banks, which show the compounding of the interest every 6 months and/or 
renewal of respective deposit certificates and/or payments of the principals and 
interests or interests only. The amounts shown on the books kept in the local 
banks are not the same as those shown on the books kept in the main office, 
Yokohama, Japan. We have obtained statements covering some 600 yen deposits 
from the main office. Yokohama, Japan, through GHQ in 1948, and have found 
that the purported amounts shown on the books kept in the main office are not 
the same as amounts shown on the original books kept in the local bank. In 
other words, the books kept in the main office cannot be relied on, as they are 
not the original. (This is another evidence that the yen deposits were business 
of the local Yokohama Specie Bank.) 
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(r) We have a few cases where the yen deposits made at the local banks could 
not be cashed at the Yokohama main office. (Mr. Tahara and others could not 
get cash with their yen deposit certificates at the Yokohama main office until the 
main office consulted with the local bank.) 

(s) One more fact which may be important. That fact is that none of so 
many thousands yen term depositors have ever received any reports or notice 
whatsoever concerning the yen deposit from the main office. Yokohama, Japan, 
all transactions, including certificate issuance, renewal thereof, interest com- 
pounding or payment, payment of principal and interest, etc., having been made 
exclusively with the local Yokohama Specie Bank and have had nothing to do 
whatsvever witb the main office, Yokohama, Japan. 


RECAPITULATION BY WAY OF QUESTIONS AND ANSWERS CONCERNING THE 
YOKOHAMA SPECTE BANK’S YEN DEPOSIT 


There are, it seems, some misunderstandings as to the nature of the yen de- 
posits which were the business of local banks, and not that of the Yokohama 
main office, Yokohama, Japan, and as to the written contracts which provided 
the repayment of the yen deposits here in America by the local banks, no 
contract, either oral or written, having been ever made by said Yokohama main 
office. 

And in order to clarify the situation I have prepared a statement in the form 
of questions and answers which requires only a few minutes to read. 

The questions and answers are as follows: 

1. For what reasons do you claim the yen deposits had been the business of 
local banks? 

Answer: Because (1) the money so deposited had not been transmitted to 
Japan as pretended; (2) the deposits were received here and the certificates 
therefor were issued here by the local banks for and on behalf of themselves; 
(3) the deposit certificates so issued were renewed here or repaid in dollars by 
the local banks; (4) the money so received was used here by the local banks as if 
it were dollar deposits (see the bank’s books here); (5) the interests were 
paid whenever demanded or computed every 6 months on the books of the local 
bank; (6) the local banks did not charge any fee or cost for the remitting of 
the money to Japan like any other American banks; (7) any and all trans- 
actions in connection with the yen deposits had been made at and by the local 
banks immediately upon requests without waiting any instructions or orders 
from any other bank; (8) no yen depositor had any correspondence whatsoever 
with said Yokohama main office, nor any of the depositors ever received any 
receipt or notice of any kind from said Yokohama main office; (9) the yen 
deposit certificates issued here by the local banks had to be changed to deposit 
certificates issued by said Yokohama main office, if and when any of the yen 
depositors had gone to Japan. (In other words, the yen deposit certificate issued 
by the local banks were valid in the United States, but not so in Japan because 
the certificates were issued by the local banks for the benefit of Japanese residing 
in America only and therefore the same had to be exchanged with Japanese 
domestic deposit certificate issued by said Yokohama main office. See my affi- 
davit, pp. 42 and 45); (10) said Yokohama main office had not made even 
correct book entries concerning the yen deposits because the original books 
had been kept here at the local banks (see reports from GHO) ; and (11) the local 
banks agreed in writing to repay all yen deposits at maturity and upon 
demand. 

2. Were there any transfers of the yen deposits from one branch to the other 
branch? 

Answer: Yes, there were many transfers from San Francisco branch to the 
Los Angeles branch whenever the yen depositors changed their residence from 
San Francisco to Los Angeles. Even the main office, Yokohama, Japan, trans- 
ferred the yen deposits to the Los Angeles branch bank. 

8. Does it mean that the main office, Yokohama, Japan, acknowledged the 
fact that the yen deposits made at the local branch bank were business of 
the local bank? 

Answer: There are statements issued by the main office, Yokohama, Japan, 
showing clearly that yen deposits were transferred from the main office to the 
Los Angeles branch bank. The main office, Yokohama, Japan, on various occa- 
sions refused to cash yen deposit certificates issued by the Los Angeles branch 
bank, stating that “this is the branch bank’s deposit and, therefore, we cannot 
cash it until we hear from the branch bank.” 
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4. Why the local banks had to claim the yen deposits were not their business, 
but that of the Yokohama main office? 

Answer: Because: 

(a) If the local banks openly admitted that the yen deposits were their busi- 
ness like dollar deposits, then they could not pay such high rate of interest, 
a great deal higher than the prevailing rate paid by other American banks, and 
the Japanese would not withdraw their money from their American banks and 
deposit the same to the local Japanese banks; 

(b) If the local banks should admit the yen deposits were their own business, 
then the State banking commissioner might have demanded a bigger amount of 
bond or cash security to do business in California ; 

(c) And even though the local banks had been organized as branch banks 
of a foreign bank, they could not accept any yen deposits as the “yen” is not 
American currency; and furthermore the State banking commissioner might not 
allow the local banks to accept such foreign currency deposits; 

(d) Therefore, the yen deposits had to be claimed to be deposits of the Jap- 
anese bank in Japan and that the local banks had been acting merely as the 
remittance agency therefor. 

5. What was the ratio in business volume between the dollar and the yen 
deposits? 

Answer: It might have been 10 to 1. That is, they might have received $10 
as the yen deposit while only $1 as the dollar deposit, proportionately speaking. 

According to a report received from Washington, D. C., the number of the yen 
claims filed so far is 22,000, and if you add thereto the yen deposits made at the 
local banks by Japanese residing in South American countries, Mexico, and 
Canada ; the yen deposits made at the local banks by several thousand Japanese 
who went to Japan during and after the war and who therefore cannot file their 
yen claims; and the yen deposits made at the local banks by many more thousands 
of Japanese who did not file their yen claims because they still believe that their 
yen deposits are safe and that they can get their money back as soon as the 
peace treaty is signed, the total number of the yen deposits may amount to 
40,000 to 45,000. And according to our yen claims, 3,877, the average amount of 
a claim is a little more than ¥ 7,000. So, the total amount of the yen deposits 
should have been about ¥ 300 million or $70 million and at the same time the 
total dollar deposits were said to be less than $5 million. 

Thus, you can see how important the yen deposits were to the local banks as 
well as to general Japanese finance, and you can see why Japan established 
and organized so many branch banks in the Pacific coast for the purpose of the 
obtaining of dollar credit and not for the purpose of regular banking business. 
(The Yokohama Specie Bank, Seattle branch, and the Sumitomo Bank of Seattle 
were not doing any banking business except taking in money for the remittance 
to Japan—that is, they were established to get the yen deposits. ) 


BANK DEPOSIT 


General rules—(1) Generai deposits and (2) special deposit : 

“Bank deposit is either ‘general deposit’ where title to money passes absolutely 
to bank, which becomes debtor’ to depositor, with obligation simply to pay on 
demand, er ‘special deposit’ in which case money deposited does not become 
absolute property of bank, but is held by bank as bailee or trustee” (Taylor v. 
Picher, 13 F. Supp. 857, 1 General Digest 309). 

“General deposits are those where bank merely becomes debtor of depositor, 
while a special deposit is one where deposit has been made by special agreement 
or under circumstances sufficient to create trust” (Balar v. O’Connell, 1 N, E. 
2d 805, 1 General Digest 309). 

(a) Special deposit, and (b) deposit for specific purpose : 

“Distinetion exists between ‘Special deposit’ and ‘Deposit for specific purpose,’ 
since special deposit creates relation of ‘bailer and bailee’ and entitles bailor 
to receive back exact thing deposited, while deposit for specific purpose creates 
fiduciary relationship and purpose must be fulfilled according to terms of agree- 
ment of deposit” (Sindlinger v. Department of Fnancial Institutions of Indiana, 
199 N. BE. 715, 1 General Digest 310). 

“Whether deposit in bank is a special deposit or deposit made for specific 
purpose depends on contract between bank and depositor” (Union Property v. 
Baldwin Bros. Co., 47 N. FE. 24 112 (19 G. D. 321) ). 

“The intention of the parties is the test to be applied in determining whether 
a deposit with a bank for a special purpose is impressed with a trust, and the 
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primary question is whether they intended that bank, pending payment for which 
money was delivered to it, should stand in the same position with respect to 
funds deposited as it stood in respect to its other assets with the right to mingle 
and control funds with unqualified temporary ownership.” 

“Tn ascertaining the parties’ intent on question whether a deposit with a bank 
for a special purpose is impressed with a trust, the court will construe the words 
used according to their general acceptation and in the light of the customs and 
usages of banking practices to which they relate (Rossman v. Blunt, 104 F. 2d 
877, 9 General Digest 331). 

Under the foregoing authorities whether the yen deposit was “a deposit for 
specific purpose” or “general deposit” is a question which will decide the nature 
of the yen deposit, and if it was “general deposit” then the relation of debtor and 
creditor was created at the time the deposit was made and the bank was liable 
to repay it. 

The terms printed on the face of the yen deposit certificate issued by the local 
bank, the Yokohama Specie, Bank, Los Angeles Branch, are as follows, to-wit: 

“The foregoing amount has been transmitted to this bank’s Yokohama main 
bank, subject to the conditions on the back hereof, as a term deposit in said main 
bank for 6 months, to (day) (month) (year) (of Showa). ‘The principal and 
interest shall be paid to you at maturity at said main bank upon surrender of 
this certificate. 

“Showa year, month, day. 

“YOKOHAMA SpecreE BANK, SAN FRANCISCO, 
“Los ANGELES SUBBRANCH, 
“By , Manager. 

To fF 

At a glance, one may come to a conclusion that the yen deposit was “a deposit 
for a specific purpose creating a fiduciary relationship between the bank and the 
depositor, and that, when the purpose should have been fulfilled by transmitting 
the fund to Japan the local bank’s fiduciary duties would come to an end. But if 
anyone reads the contents, carefully taking notice that the transaction was made 
“subject to the conditions on the back hereof,” then he should find out the real 
intent of the parties, the depositor, and the local bank. 

The yen deposit was intended to be a business of the local bank because: 

(a) The money so deposited was accepted here at the local bank, and the deposit 
certificate therefor was issued to the depositor by the local bank for and on behalf 
of itself, and not for any other bank; 

(6) A contract in writing which is printed on the reverse side of the certificate 
and which contract supersedes any terms on the face thereof provides: 

1. That the local bank shall pay the principal and interest at maturity and on 
demand ; 

2. That the local bank shall renew the certificate at maturity and on demand; 

3. That the local bank shall issue a new certificate, if it be stolen or lost, etc. 

(c) The transaction was thus completed at the time the deposit was made creat- 
ing the privity of contract between the local bank and the depositor, and not be- 
tween the Yokohama main bank and the depositor. 

In Dunlop Sand & Gravel Corporation v. Hospethor (191 A. 701, 3 General Digest 
387), the court said: 

“ ‘Interest’ is ordinarily regarded as price for use of money, and, in absence of 
manifested contrary intention, it is implicit in contract to pay interest that prom- 
isor shall have right to use money on which interest is paid as his own, subject 
only to obligation of repaying it when called on in accordance with terms of 
deposit, necessarily implying that title to fund passes to depositary, and fund 
becomes indistinguishably fused with general funds of depositary, and relation 
between depositary and persons entitled to receive fund becomes that of ‘debtor 
and creditor.’ ” 

Under the above authority the money deposited as “yen deposit” was and is a 
general deposit because the bank agreed to pay the interest on the money together 
with the principal at maturity. 

In Union Properties v. Baldwin Bros. Co. (47 N. BE. 2d 983, 141 Ohio St. 303, 
reversing 48 N. EB. 2d 112 (19 General Digest 321) ), it is there said: 

“Deposit in bank for special purpose, though with knowledge of bank, will not 
of itself create a ‘special deposit,’ but there must be an express or implied agree- 
ment or understanding between depositor and bank that money deposited is to 
remain segregated from bank’s general funds and is not to be used in bank’s 
business,” 
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And in Owosso Masonic Temple Ass’n v. State Sav. Bank (263 N. W. 771, 
Mich. 682 (1. General Digest 310) ), the following paragraph is cited: 

“Deposit will not be regarded as ‘special’ unless nade for special purpose and 
with understanding that it is to be set aside solely for that purpose and not 
mingled with other funds of bank; the presumption being that such deposit is 
general in absence of evidence to contrary.” 

In Union Properties v. Baldwin Bros. Co.: 

“Every deposit in a bank is presumed to be a ‘general deposit’ and to create 
relation of debtor and creditor between bank and depositor, unless the evidence 
establishes to the contrary.” 

And, furthermore, the yen term deposit which was evidenced by deposit certifi- 
cate showing an amount payable to the depositor 6 months after the date of the 
certificate with a specified interest upon surrender of the certificate properly 
endorsed, was a loan by the depositor to the bank vesting title to the money in 
the bank. 

In Clark vy. Young (21 So. 2d 331, 246 Ala. 529 (24 General Digest 227) ), there 
is a following paragraph: 

“A transaction evidenced by certificate of deposit stating that depositor had 
deposited an amount payable to the depositor or copayee or survivor 12 months 
after date with specified interest on return of certificate properly endorsed, was a 
loan by depositor to the bank vesting title to the money in the bank and the 
certificate being a chose in action, evidenced right of depositor at due date 
thereof upon proper endorsement and surrender, to call the loan.” 

At this point of argument, the conditions written on the back of the deposit 
certificate should be carefully considered. The relevant parts of the conditions 
are as follows: 

“1. Interest will not be paid on a fraction of yen in this deposit. But, after 
maturity, this bank may pay some interest, at its discretion, based on the circum- 
stances then existing. 

‘2. In case the depositor wishing to renew the certificate at maturity, will 
present his certificate signed and sealed in the same manner as when receiving 
the cash, this bank shall make and deliver a new certificate in exchange thereof, 
fully computing the principal and interest. 

“3. The depositor will present his seal to this bank at the time of deposit. If 
he would demand payment of the principal and interest at maturity with his 
signature and seal placed in the space on the left, this bank shall pay on identifi- 
cation of the seal. This bank will not assume any responsibility for troubles 
arising after payment has been made in this manner. 

“4. Should this deposit certificate be lost by flood, fire, theft, etc., the depositor 
will please immediately notify this bank in writing showing the name of bank 
issuing the certificate, the number, date of issue, the amount, and the full par- 
ticulars. This bank, if deemed necessary, will advertise in the newspapers, and 
upon failure to recover it after approximately 3 months, this bank will issue a 
new certificate for the balance of the principal and interest “ully computed and 
deducting therefrom the costs of advertising and other expenses, and after 
receiving security or written guaranty by two or more acceptable persons.” 

Thus, the local bank has made all agreements concerning the yen deposit, 
including the repayment of principal and interest and completed the transaction. 
In other words, a complete, full, and entire contract was made at the time of the 
deposit between the depositor and the local bank, 

In this connection, let us reexamine the text printed on the face which reads: 

“The foregoing amount has been transmitted to this bank’s Yokohama main 
bank, subject to the conditions on the back hereof, as a term deposit in said main 
bank for 6 months, to — —, The principal and interest shall be paid 
to you at maturity at said main bank upon surrender of this certificate.” 

To begin with, the text, “The foregoing amount has been transmitted to this 
bank’s Yokohama main bank,” is a false statement because the local bank could 
not have transmitted the money to Japan before the deposit was completed. And 
the deposit was not completed until the deposit certificate was issued and the 
same be accepted by the depositor. If this text was written a few days or even 
a few minutes after the deposit was made, then the text, “The foregoing amount 
has been transmitted to this bank’s Yokohama main bank,” could be a fact but 
it has not so happened. The yen deposit certificate was issued at the time the 
deposit was made in the same manner as when a receipt was issued to any other 
depositors. That is, the yen deposit certificate was issued at the clerk’s window 
while the money was laying on the clerk's desk and before it was transmitted to 
any other bank, and therefore the statement that “The foregoing amount has 
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been transmitted to this bank’s Yokohama main bank” could not be a true 
statement. 

And the text, “The principal and interest shall be paid to you at maturity at 
said main bank upon surrender of this certificate,” is not only contrary to the 
“conditions on the back hereof,” but it is also inconsistent with the intent of 
the parties, particularly so with the intention of the depositor who had no idea 
of ever going back to Japan to receive the repayment of the deposit. 

Fortunately, there is a clause which modifies or rather changes the whole pic- 
ure of the yen deposit transaction. And that clause reads: “subject to the 
conditions on the back hereof” which supersedes any and all terms stated on 
the face of the certificate, if the latter is in conflict with the conditions on the 
back, 

‘or the reasons stated hereinabove the yen deposit, regardless of the name, has 
been business of the local bank, and not that of the Yokohama main bank, and 
was “general deposit” instead of “deposit for specific purpose,” creating the 
relation of debtor and creditor between the local bank and the yen depositor. 


BUNJIRO HIRANO’S BRIEF FILED WITH THE OFFICE OF ALIEN PROPERTY 
AND ANSWER TO IT 


Some time in 1951, Mr. Bunjiro Hirano filed a brief with the Office of Alien 
Property contending that the yen deposit system was introduced as a special 
facility in compliance with the request of Japanese residing abroad, desirous 
of making a yen deposit at the home office of the Yokohama Specie Bank, etc., 
and said: 

“In compliance with the request of Japanese residing abroad, desirous of 
making a yen deposit at the home office of the Yokohama Specie Bank, the so- 
called overseas deposit account (Kaigaiguchi Teiki Yokin) was introduced as 
a special facility extended to the applicant depositor who had only to pay in to 
the handling office abroad the equivalent in local currency of the fund to be 
deposited at any office of the bank in Japan, and was relieved of the trouble and 
delay in receiving a certificate of deposit issued by the depositary office in Japan 
upon arrival of the home remittance.” 

The above statement is not a statement of the fact. 

Up to 1910 nearly all Japanese residing in the Pacific Coast States were 
laborers and had been remitting their earnings to Japan either as term deposits 
in Japanese banks in Japan or as their respective family expenses. They had 
remitted their money to Japan because (1) Japanese banks paid higher rate of 
interest than American banks; (2) all or nearly all of them intended to go back 
to Japan as soon as they had made enough money to live on; (3) America was a 
foreign country to them and they did not like to have their money kept in such 
a foreign country. 

In the early part of the 20th century the Japanese residing in the Western 
States were constantly attacked by labor unions for the reason that they remitted 
all their earnings to Japan. That very fact shows that the home remittance had 
been practiced by the Japanese long before the yen deposit system was intro 
duced. Thus, there was no occasion for the yen deposit facility to be used or 
desired by the Japanese. 

But as soon as the Japanese started to do some business or farming and to 
deposit their money in the American banks, the Yokohama Specie Bank initiated 
the yen deposit system at the San Francisco branch, inviting and soliciting the 
depositors among the Japanese through newspapers, circulars, and entertain- 
ments. 

The system was introduced upon bait of higher rate of interest than that of 
the American banks and upon the pretension that the yen deposit was same as 
dollar deposit in every respect, the only difference being the rate of interest and 
name. The Yokohama Specie Bank paid the interest as high as 6 or 7 percent 
per annum in those days. 

In short, no Japanese were desirous of making any ven deposit at the home 
office of the Yokohama Specie Bank because they had been getting better rate of 
interest from other banks in Japan than interest allowed on yen deposit. 

He further said : “The deposit is payable only in Japan.” 

“(2) San Francisco office receives dollars from the applicant and delivers to 
him a certificate of deposit described ven amount with a definite clause to the 
effect that the deposit is payable only in Japan.” 
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WHERE IS SUCH “A DEFINITE CLAUSE”? 


Mr. B. Hirano’s statement, paragraph 11, has the following: 

“11. The certificates issued by the handling officers were written in Japanese 
text with a translation in English printed on the same paper” showing that the 
Japanese text is the original and the English writing is the translation thereof, 

Yet, Mr. Hirano, in making the statement that the yen deposit is payable only 
in Japan under a certain definite clause, may have relied on the English transla- 
tion instead of the Japanese text, as there is no such ‘a definite clause” either on 
the face or on the back of the deposit certificate, unless he relied on the English 
translation. 

Mr. B. Hirano has a Japanese name, but he may not read Japanese like many 
Americans who read the English translation only and took it that there is “a 
definite clause to the effect that the yen deposit is payable only in Japan.” 

Now, let us see, for the sake of argument, what the English translation has: 

On the face of the certificate there are the following: 

“This is to certify that the sum of yen —— has been remitted to our head 
oftice, Yokohama, to be placed on fixed deposit there in your name at — percent 
per annum for months, maturing ————, subject to the conditions on the back 
hereof. Both principal and interest are payable, when due, at our aforesaid head 
office, Yokohama, upon surrender of this certificate, properly endorsed and/or 
sealed.” 

Since the money has been remitted to Japan, subject to the conditions on the 
back of the certificate, the conditions written on the back of the certificate are 
controlling, and therefore Mr. B. Hirano might not rely on the foregoing terms. 

But he may rely on the following “notice” printed on the back thereof: 

“Notice—Although this certificate, as stated on the face hereof, is payable only 
at the office of deposit in Japan, it may be purchased, at the request of the 
depositor, but at the option of the purchaser, by a branch office abroad, the place 
of payment, however, remaining unchanged.” 

If Mr. B. Hirano cannot read Japanese, then he may be justified to say that 
there is a definite clause to the effect that the yen deposit is payable only in 
Japan, but if he could read the Japanese text, he could not say so. 


THE “NOTICE” IS NOT A PART OF THE JAPANESE TEXT 


The Japanese text written on the back of the certificate does not have such a 
notice and therefore the notice should be deemed nul and void. The purported 
notice is a fraudulent translation without an original. 


THE JAPANESE TEXT WRITTEN ON THE FACE OF THE CERTIFICATE 


“The foregoing amount has been transmitted to this bank’s main office, subject 
to the conditions on the back hereof, as a term deposit in said main office for 
6 months, to ————, Showa. 

“The principal and interest shall be paid to you at maturity at said main 
office upon surrender of this certificate. 

PEE Sins Dabittencd bikin sellin 

“YoKOHAMA Specie BANK, SAN FRANCISCO BraNcu, 
“Los ANGELES SUBBRANCH, 
* —_—_——., Manager.” 


The clause, “subject to the conditions of the back hereof,” modifies the sentence, 
“The foregoing amount has been transmitted to this bank’s Yokohama’s main 
office,” but it may not modify the following sentence, to wit: 

“The principal and interest shall be paid to you at maturity at said main office 
upon surrender of this certificate.” 

Yet, since the money has been transmitted to Japan subject to the conditions 
on the back of the certificate, the whole transaction was made subject to the 
back hereof, making the condition on the back the main contract between the 
depositor and the local bank. 


“HOME REMITTANCE” AND “YEN DEPOSIT’? ARE TWO DIFFERENT TRANSACTIONS 


The home remittance and the yen deposit are two different transactions so 
far as the local banks and the local Japanese are concerned. 

If a Japanese went to one of the local Japanese banks and told them that he 
wanted to remit his money to Japan, the bank would give him a blank form for 
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home remittance, but if he desired to make a yen deposit he had to use a different 
it form 
Difference: All the yen depositors knew that the yen deposits were payable 


maturity with interest here at the local banks which issued the deposit cer- 
ficates; while each and every Japxnese who remitted money to Japanese banks 





1 Japan as term deposits therein even though the remittance was made through 
the local bank, fully understood that such term deposit could not be repaid here 
at the local bank because the local bank did not make any agreement to repay 

e same 


In other words, the local Japanese banks were depositary and debtors in case 
of the yen deposits; while they were remittance agency in case of the home 
mittanece or the Japanese term deposits made through the local banks. Mr. 


Hirano, it seems, does not know the difference between the two transactions 
And, therefore, Mr. Hirano’s claim that there is “a definite clause to the effect 
t the deposit is payable only in Japan, is not based on the Japanese texts 


ritten on the yen deposit certificates, nor on,the fact and practice.” 
PAY MEN OR “PURCHIASE’ 


(5) San Francisco office send the money to Yokohama by means of a credit 
ote in yen. The exchange of dollar into yen takes place in San Francisco, or, 
n other words, San Francisco office has sold yen exchange against receipt of the 
ountervalue in dollar and assumes the exchange risk arising from such conver- 

sion, as part of exchange business.” (Quoted from Hirano’s.) 

(10) San Francisco office purchases the certificate at its own discretion, 

ilenlate the interest payable, and thus determine the yen amount to be bought 

including principal).” (11), (12), and (18) are about the purchase. (Quoted 
from Hirano’s.) 

Mr. Hirano used the word “purchase” at many places in his statement or 
explanation, but there is no such word in the texts written on the face of the 

‘rtificate or on the back thereof. 

The Jocal banks used some time a form which has words, “bought sold” (see 
my affidavit, p. 68), but no Japanese yen depositors had ever thought or under- 
stood that the local banks would purchase their yen deposit certificates at the 
bank’s diseretion under any circumstances, because the local Japanese banks 
had agreed in writing to pay the principal and interest at maturity. The banks 
did not make any agreement to purchase the yen deposit certificates at their 
discretion or otherwise. 

Each and every yen deposit certificate has the written agreement to the effect 
that the yen deposit, both principal and interest, payable at maturity here at 
the local Japanese banks which issued the certificates, and all circulars issued 
by the banks provide the same thing 


EVEN ENVELOPE SHOWS THAT YEN DEPOSITS ARE PAYABLE HERE 


Even envelopes used by the local Yokohama Specie Banks have the following 
words printed on the back thereof, towit : 

“Please read the conditions on the back of the certificate without failure; 
please endorse the certificate whenever you withdraw cash or renew it.” 

Showing clearly that the conditions on the back of the certificate are conditions 
governing the yen transaction; and that the depositors should endorse the certi- 
ficate whenever he withdraws cash or renews it. It is the depositors’ discretion 
to withdraw cash or renew the certificate under the conditions on the back of the 
certificate. 


“DEPOSIT FOR SPECIFIC PURPOSE” OR “GENERAL DEPOSIT” 


Regardless of Mr. Hirano’s explanations or any other explanations by anyone, 
the main issue is whether the yen deposit made at the local Yokahoma Specie 
Bank was a deposit for specific purpose or a general deposit. 

In this connection, I would like to quote from certificate issued by the Sumi- 
tomo Bank, Los Angeles branch, and from certificate issued by the local Yoka- 
hama Specie Banks. The certificates issued by the Sumitomo Bank reads as 
follows: 

“The above amount, deposited for remittance under the following conditions, 
is hereby accepted and the deposit certificate will be sent to you from the Japanese 
bank to which this deposit is to be made. 


38158—53——35 
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in litic Name of bank in Japan: Sumitomo Bank, Ltd 
>» or branch; ki of deposit: Oversea term deposit; (3) rate of 


present 


SUMITOMO BANK, LY1D., 
‘Los ANGELES BRANCH, 

“_ —, Manage 
showing, as far as the certificate goes, that the deposit was made for specific 
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“This certificate is issued solely for benefit for persons residing overseas, all 
privileges given thereunder shall cease if and when the persons return to Japan.” 

The above two (2) circulars clearly show (1) that the yen deposit contract 
made at the local Yokohama Specie Bank is a good and enforceable agreement 
only in the United States; (2) but that the contract will not be honored in 
Japan if the depositors return to Japan. In other words, a new contract must 
be made between the depositor and the main office of the Yokohama Specie 
Bank, if the depositor goes to Japan; and the conditions which provide the 
payment of the yen deposit here at the local bank must be changed to a con- 
dition providing payment of the deposit at the main office. 

The above mentioned evidences conclusively show that the “conditions” writ- 
ten on the back of the deposit certificates constitute an entire contract between 
the yen depositors and the local Yokohama Specie Banks; and that, therefore, 
the yen deposits are all payable here at the local banks. 

One of the circulars issued and distributed by the local Yokohama Specie 
Bank, states (see my affidavit, pp. 39 and 40) : 

“bh. It is a convenient form of deposit which you can withdraw in Japan as 
well as in America. 

“(2) Ordinary yen term deposit— 

“a. You can withdraw at any time. 

“b. You can withdraw either in Japan or here.” 

It is, therefore, beyond all doubt that, as to the Japanese yen depositors re- 
siding in the United States, the yen deposit is payable here at the local bank. 

And, since the local bank agreed to pay both the principal and interest, the 
yen deposit is a general deposit of the local Yokohama Specie Bank, and not 
“deposit for specific purpose.” 


AUTHORITIES 


In Clark v. Young (21 So. 2d 331, 246 Ala. 529 (24 General Digest 227)) there 
is a following paragraph: 

“A transaction evidenced by certificate of deposit stating that depositor had 
deposited an amount payable to the depositor or copayee or survivor 12 months 
after date with specified interest on return of certificate properly indorsed, was 
a loan by depositor to the bank vesting title to the money in the bank and the 
certificate being a chose in action, evidenced right of depositor at due date 
thereof upon proper indorsement and surrender, to call the loan.” 

In Dunlop Sand & Gravel Corporation v. Hospelhorn (191 A. 701, 3 General 
Digest 387), the court said: 

“ Interest’ is ordinarily regarded as price paid for use of money, and, in 
absence of manifested contrary intention, it is implicit in contract to pay inter- 
est that promisor shall have right to use money on which interest is paid as 
his own, subject only to obligation of repaying it when called on in accordance 
with terms of deposit, necessarily implying that title to fund passes to de- 
positary, and fund becomes indistinguishably fused with general funds of de- 
positary, and relation between depositary and persons entitled to receive fund 
becomes that of ‘debtor and creditor’.” 

In Union Properties v. Baldwin Bros. Co. (47 N. EB. 2d 983, 141 Ohio St. 303) 
reversing 43 N. E. 2d 112 (19 General Digest 321) : 

“Deposit in bank for special purpose, though with knowledge of bank, will 
not of itself create a ‘special deposit, but there must be an express or implied 
agreement or understanding between depositor and bank that money deposited 
is to remain segregated from bank’s general funds and is not to be used in 
bank's business.” 

Owesso Masonic Temple Association yv. State Saving Bank (263 N. W. 771, 
273 Mich. 682 (1 General Digest 310) ): 

“Deposit will not be regarded as ‘special’ unless made for special purpose and 
with understanding that it is to be set aside solely for that purpose and not 
mingled with other funds of bank; the presumption being that such deposit is 
general in absence of evidence to contrary.” 

And in Union Properties v. Baldwin Bros. Co. (supra). 

“Every deposit in a bank is presumed to be a ‘general deposit’ and to create 
relation of debtor and creditor between bank and depositor, unless the evidence 
establishes to the contrary.” 

Under the foregoing authorities, the yen deposit was the “general deposit” 
of the local Yokohama Specie Bank and the business of the local bank, because 
the bank agreed to pay the principal and the interest of the deposit. 
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Furthermore, in Rossman vy. Blunt (104 F. 2d 877, 9 General Digest 331), it is 
there said: 

“In ascertaining the parties’ intent on question whether a deposit with a bank 
for a special purpose is impressed with a trust, the court will construe the words 
used according to their general acceptation and in the light of the customs 
and usages of banking practices to which they relate.” 

In short, the yen deposit was intended to be business of the local Yokohama 
Specie Bank because it was intended to be paid here with interest; its certificate 
was issued here and renewed here; its interest was paid or compounded here; 
and all other transactions in connection with the yen deposit was made here, 
no yen depositor having had any correspondence whatsoever with said Yokohama 
main office; nor any of the depositors having ever received any receipt or notice 
of any kind from said main office. 


“ROUGHT-SOLD” 


I have examined several thousand cases of the yen deposits, while prepar- 
ing 3,877 “yen” claims to be filed through Night, Fritelson and Ashton, during 
1947, 1948, and 1949, and found only 1 or 2 forms which read as follows: 


“THE YOKOHAMA SPECIE BANK, LTD. 
Los Angeles 


Bought-sold : 


Japanese yen Date of exchange United States dollars 


And Mr. Carolan stated in his letter dated March 21, 1952: 

“Mr. Takizawa was then sworn and gave testimony. The Claim Branch offered 
in evidence three exhibits, all of about the same tenor to the effect that the 
local branches in the United States, merely act as buyers and sellers of foreign 
exchange and as agents for the transmission of yen to Japan for deposit in 
branches of the Sumitomo Bank in the names of the residents of the United 
States who had purchased yen for their accounts.” 

So, one of their contentions is that the yen transactions were nothing but 
“bought-sold” transactions and that, after the transactions completed, the local 
branches in the United States had nothing to do with them. 

And also the statement of Mr. Bunjiro Hirano (Yokohama Specie Bank) is to 
the same effect. 

But, since the parties concerned had never intended to do “bought-sold” 
transactions when they made yen deposits, statements of Bunjiro Hirano and 
Takizawa were nothing but their conclusions or afterthought created by their 
own expediency not based on the intent of the parties when the original con- 
tracts were made. 

The “bought-sold” theory is contrary to the terms of the written contracts, 
as to the Yokohama Specie Bank, local branches, and oral agreements and letters, 
as to the Sumitomo Bank. 

The “bought-sold” transaction was completed and finished when the yen 
certificates were delivered to the buyers. The local banks were not liable to the 
repayment thereof, until their home banks in Japan refused to do so. 

But, for the sake of argument, take it granted that the local branch of the 
Yokohama Specie Bank sold yens and the yen depositors bought the Japanese 
money as per claim. 

How. did the branch bank sell the yens? Did the branch bank sell the Japanese 
currency? Or did the bank give equivalent to the currency, such as “receipt of 
yens,” “contract to deliver the yens” or yen certificate? 

In case of the Sumitomo Bank, the branch bank issued receipt, but the 
receipt was not given as a receipt of yens sold. It was given as a receipt of 
certain remittance which receipt reads: 


[Translation] 


“RECEIPT 


“We have received the above amount of money which we will remit for you 
in accordance with the conditions written below. The deposit certificate will 
be sent to you from Japan. This is merely a receipt and is not negotiable. 
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“Particulars of remittance: (1) To what bank in Japan; (2) term; (3) rate 
of interest ; date. 

“THe StumMiromo BANK, L1p., 
“Los ANGELES BrancH.” 

And as it says “this is merely a receipt and is not negotiable.” And, as soon 
as the deposit certificate was sent to the depositor from Japan, the receipt became 
null and void. 

Thus, the transaction made the local branch of the Sumitomo Bank a remit- 
tance agency, considering the matter from the particular angle only. 

And it did not make the branch bank a vendor and the depositor a vendee. 

In case of the branch bank of the Yokohama Specie Bank, it did not give any 
receipt, but it issued a regular deposit certificate which provides the repayment 
of the principal with interest at a certain fixed rate, creating a relationship of 
debtor and creditor. 

Should the repayment of the principal and interest not be made at the local 
branch bank but the same be payable only at the main office, Yokohama, Japan, 
as claimed by Mr. B. Hirano, then and in that event, the deposit certificate issued 
by the local branch at the time the deposit was first made, should be considered 
a remittance receipt. 

For the purpose of further explanation, I would give three constructions to 
the yen deposit certificate issued by the local branch of the Yokohama Specie 
Bank, to wit: 

A. Deposit certificate, denoting a debtor-creditor relationship ; 

B. Remittance receipt, creating a fiduciary relationship-remitter and his agent; 

C. Yen certificate, showing the number of yens the purchaser bought from the 
bank and making the bank the seller and the depositor the buyer. 

As to the A, explanations heretofore made should be deemed sufficient. And, 
as to B, the State banking commissioners of California were of the opinion that 
all branch banks of the Yokohama Specie Bank, located in California, were remit- 
tance agenices of the yen depositors for the reason that the yen deposits were 
deposits of the Yokohama Specie Bank, Yokohama Japan, and they were not 
deposits of the local branch bank which acted as the remittance agencies. 

The opinion may have changed lately according to certain informations I 
received. Regardless of the change of opinions and rulings that might have 
been published or made concerning the yen deposit and the yen deposit certificate, 
the most important fact remains unchanged and that unchanged fact is: 

That the deposit certificate written in Japanese was not translated properly. 

It was translated to make the local branch a remittance agency. 

And, therefore, all officials and commissioners who do not understand the 
Japanese language, took it that all yen deposits made at the local branch banks 
were made at the Yokohama Specie Bank, Yokohama, Japan, through the local 
branches and that the local branches acted as the remittance agencies. They, 
the officials and commissioners did not know the deposit certificate provided that 
the yen deposit was payable at maturity with interest at the local branch which 
issued the certificate. 

If any bank agreed to repay the money which it accepted, with interest, the 
bank would be liable regardless of whether the money was to be remitted to a 
foreign country. 

In short, if the local branch bank agreed to repay yen deposits at maturity with 
interest, the yen deposit was a debt of the bank. 

And the same conclusion should be applied to C. 

Should it be granted that the local branch bank was acting as a remittance 
agent when it accepted the yen deposit or the bank was acting as the seller of 
yens when it took the depositor’s dollars and issued yen deposit certificate, or it 
acted in any capacities, such agency and/or such vendorship would become null 
and void as soon as the bank delivered the deposit certificate which provides 
the repayment of the money with interest at the maturity. In other words, such 
relationship could not take effect because the parties made a written contract, 
at the time the yen deposit was made, creating relationship of a debtor and 
creditor. 


WAS THE YEN DEPOSIT A DEBT OR A TRUST ON THE PART OF THE BRANCH BANKS? 


(Since Mr. Alfred Gitelson, one of attorneys for 3,877 yen deposit claimants 
heretofore mentioned, filed his brief claiming that all money deposited as yen 
deposits at the local branches of the Yokohama Specie Bank, had been held by 
the branch banks in constructive trusts and the same should be paid back to the 
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respective depositors with the legal rate of interest, I would like to write a few 
lines concerning the subject.) 

In Bowne v. Lamb (193 8. E. 563, 4 General Digest 390), it is there said: 

“Whether deposit of money in bank creates a debt or a trust depends upon 
manifested intention of the parties. 

“That contract between depositor and bank required bank to pay interest on 
account is controlling, in controversy between depositor and receiver of bank, 
in determining that deposit constituted merely a ‘debt’ and not a ‘trust’ in 
absence of evidence clearly showing intent to establish trust.” 

And in Dunlop Sand & Gravel Corporation v. Hospelhorn (191 A. 701, 3 Gen- 
eral Digest 387), the court said: 

“‘Interest’ is ordinarily regarded as price paid for use of money, and, in 
absence of manifested contrary intention, it is implicit in contract to pay interest 
that promisor shall have right to use money on which interest is paid as his own, 
subject only to obligation of repaying it when called on in accordance with terms 
of deposit, necessarily implying that title to fund passes to depositary, and fund 
becomes indistinguishably fused with general funds of depositary, and relation 
between depositary and persons entitled to receive fund becomes that of ‘debtor 
and creditor’.” 

Under the foregoing authorities, the yen deposit made at the local branch of the 
Yokohama Specie Bank was a loan made by the depositor to the local bank, 
because the local bank issued deposit certificate for the money so deposited stat- 
ing that the amount so deposited shall be repaid to the depositor 6 months after 
the date of deposit with fixed rate of interest upon surrender of the certificate 
properly endorsed, and the relationship of debtor and creditor was created 
between the depositor and the local bank. 

The trust theory and the contention of “debtor and creditor” relationship are 
inconsistent and we may be compelled to choose only one of them under the gen- 
eral principle of equitable estoppel. That is to say, under the trust theory the 
money was deposited for a specific purpose—the purpose of transmitting the 
money to Japan—creating the relationship of “fiduciary” on the part of the local 
bank, but, since the bank failed to so transmit the money, the fund is still held 
by the bank in a constructive trust and the same should be paid back to the deposi- 
tor, while the contention that the money so deposited was a loan to the bank 
which is only obligated to repay the yen deposit at the rate of exchange pre- 
vailing on the day of the payment. In other words, the trust theory demands 
the repayment of the original amount of dollars deposited, while the loan theory 
requires the repayment of the yen deposit exchanged at the rate prevailing on the 
8th day of December 1941 or at any due date. Thus, the 2 remedies are incon- 
sistent, and therefore we must choose 1 of them under the doctrine of ‘election 
of remedies’ and when we make such choice, that choice will be final. 

Judge Eliss, in his work-on Code Pleading (sec. 11) says: 

“In speaking of election in this connection, reference is had to cases where 
the party has but 1 cause of action—that is, that there is but 1 wrong, but 1 
right that is infringed, and he can have but 1 action. But he is not confined 
to one class of action. 

“It may be for his interest to seek relief of an equitable nature, or only a 
money judgment; and, if the latter, he may in many cases, which we shall here- 
after specify, proceed as for a tort, or only for the violation of an agreement. 
In these and others ordinarily inconsistent with each other—hence the necessity 
of making the election.” 

In short, the trust theory denounces the contract and demands the return 
of the money, while the contract theory affirms the contract and demands per- 
formance of its provisions favorable to him. Therefore the two remedies are 
inconsistent with each other—“hence the necessity of making the election.” 
And, furthermore, when the yen depositor accepted the certificate which provided 
the repayment, there could not be any trust relationship between the bank and 
the depositors. 


SEIZURE OF THE BANK'S ASSETS AND CASH PAYMENT OF DOLLAR DEPOSITS 


1. The bank was closed as soon as the war broke out on the 7th day of De- 
cember 1941; 

2. All of the bank officials and employees were apprehended on the 7th day of 
December 1941 and were not allowed to go to the bank ; 

3. All assets of the bank, together with books, papers, reports, etc., were taken 
over by the agent of the United States Government, Treasury Department, on the 
same day ; 
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4. Many of the depositors were also apprehended on the 7th day of December 
1941 ; 

5. All of the depositors were evacuated from the Pacific coast within 5 months 
thereafter. 

The Treasury Department, which took the bank’s assets, ruled that all dollar 
deposits were due and owing at the time of said seizure (it is reported that the 
Treasury Department, which took the Yokohama Specie Bank’s assets in Hawail, 
T. H., ruled that the yen deposits, like dollar deposits, were due and owing at 
the time of the seizure and repaid the most of the yen deposits), and authorized 
the State banking commissioner to repay all dollar deposits. 

If the dollar deposits made by the Japanese at the local Yokohama Specie 
Bank were due and owing at the time of the seizure (some $3 million cash was 
set aside or turned over to the California State Banking Commissioner by the 
Treasury Department to repay all dollar deposits, any part of which $3 million 
not having been vested by the Office of Alien Property), then all of the yen 
deposits should have been ruled by the Treasury Department that they were due 
and owing at the time of the seizure on the 8th day of December 1941. 

And, if the Treasury Department did know that all of the yen deposits made 
at the local Yokohama Specie Bank, like any other dollar deposits, were payable 
with interest at maturity in the United States under the terms of the deposit 
contracts, and that the yen deposits were business of the local bank, then and in 
that event all of the yen deposits might have been repaid at the time the 
dollar deposits were repaid. 


“DUE AND OWING” AND “DUE AND PAYABLE” MAY NOT MEAN SAME THING 


In case of yen term deposit or any other term deposits which are payable upon 
demand at or after the due date—the maturity—the demand is prerequisite to 
the payment thereof, and, therefore, the deposits are not payable until the de- 
mand is made. Yet, all of the term deposits after maturity are due and owing 
by the depository banks without any demand. And, since the Office of Alien 
Property is authorized to pay, out of the proceeds of vested property, debts which 
were due and owing by the owner of the vested property at the time of the 
vesting of the property, the Office of Alien Property should be deemed to have 
the authority to pay out of the proceeds all the yen claims filed by us, because 
all the claims were due and owing at the time of the vesting. 


FACTS 


1. The term of all yen deposits was 6 months, from the date of the respective 
deposits—that is, from the date of the deposit certificates: 

2. The Yokohama Specie Bank, L. A. Branch and §S. F. Branch, was not al- 
lowed to issue any new certificatees after July 26, 1941, under the certain Govern- 
ment regulations ; 

3. In order to have its maturity date on December 8, 1941, when the branch 
banks were closed by the Government, the deposit certificate had to be issued on 
or before June 7, 1941; 

4. Nearly all the yen deposit certificates were issued long before said June 7, 
1941; that is to say that nearly all the yen deposit certificates issued by the local 
branches of the Yokohama Specie Bank had their due date—maturity date— 
iong before June 7, 1941; 

5. Only very few yen deposit certificates were issued after said June 7, 1941; 

6. The official exchange rate between dollars and yens, on the 8th day of De- 
cember 1941, was $23.40 per 100 yens; 

7. This official rate of exchange was used by all Japanese internees during 
January and February 1942, when they were ordered to report their respective 
personal assets and to exchange their yen deposits, if any, into dollars using said 
official rate. 

Under various rulings, a foreign currency should be exchanged at the rate 
of exchange prevailing on the due date of a promissory note or a bill of ex- 
change, if the rate of exchange were not definitely stated therein, and since 
the yen deposit certificates were promissory notes, the yens stated on the cer- 
tificate should be exchanged into dollars at the exchange rate prevailing on the 
due date—or on the date of maturity. 

Brummagin v. Tallant (29 Cal. 503) and Poorman v. Mills & Col (35 Cal. 118) 
quoted by 4 New Calif. Digest 121: “In substance and legal effect a certificate 
of deposit and promissory note are the same.” 
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And nearly all the yen deposits had their respective due date—maturity date— 
during the period between 1935 and 1941 (before December 7, 1941) and, since at 
no time during said period the exchange rate between dollars and yens was less 
than $23.40 per 100 yens, and since the official rate of the exchange was $23.40 per 
100 yens on December 8, 1941 (Mr. Gitelson said that when a bank closed its 
door for any reasons other than bankruptcy, its deposits, including term de- 
posits, shall become due and payable immediately), all yen deposits should be 
repaid out of the fund held by the Office of Alien Property, at the rate of $23.40 
per 100 yens. 

As to rate of exchange to be used on “Breach day” and not on “judgment day,” 
I would write more if necessary. But, since the parties—the depositors and the 
banks—agreed in writing that the yen deposits were payable at the local banks 
which issued the certificates, at maturity, the “judgmert day” rule cannot be 
applied to the yen deposits. 


JAPANESE AMERICAN CITIZENS LEAGUE, 
Washington 6, D. C., July 22, 1958. 
Hon. Everett McKiniey DIRKSEN, 
Chairman, Subcommittee on Trading With the Enemy Act, 
Committee on the Judiciary, United States Senate, Washington 25, D. O. 

Dear Senator Dirksen: We have been requested by Mr. Masami Sasaki of 
Los Angeles, Calif., president of the Yen Depositors Association of America, to 
present for the consideration of your subcommittee the enclsed brief relating 
to yet debt claims. 

Although the brief is not specifically addressed to any legislation now pending 
before this subcommittee, it argues that these so-called yen claims are actually 
payable in dollars and, therefore, may be of interest to your subcommittee in its 
consideration of 8. 2231, “to amend the Trading With the Enemy Act relating to 
debt claims,” which you ‘introduced on June 27. 

The brief was prepared by Mr. Shonan Kimura, also of Los Angeles, for sub- 
mission to the Office of Alien Property, Department of Justice, in connection with 
certain yen debt claims now being adjudicated by that agency. 

We were requested to present this brief since it was impossible for Mr. Sasaki 
or any of his colleagues to come to Washington at this time. 

Sincerely, 
MIKE M. Masaoxa, Washington Representative. 

Mr. Masaoxa. I simply wanted to express a principle, Mr. Chair- 
man. All this talk about returning property to Germans, taking care 
of Austrians and Germans, hurts us a little bit because, apparently, 
the Jap: unese are left out. Japan and Germany were both enemy na- 
tions. Today, by a quirk of international destiny, we are both needed 
for international security as well as the international foreign policy 
of our Government. Therefore, I believe that in the interest. of good 
will and in the interest of doing something for all the people that will 
do a lot of good for the United States, consideration ought to be given 
in all of this legislation to the Japanese equally with Germans and 
Austrians or anyone else. I think it is simply a matter of Americanism 
and doing the right thing. 

Senator Dirksen. Can you just enlighten us a little bit about your- 
self ? 

Mr. Masaoxa. I just happen to be a Japanese American who helped 
form the 442d Regiment Combat Team. I think you are rather fa- 
miliar with that. 

Senator Dirksen. Yes, sir. 

Mr. Masaoxa. I had five brothers with me in the outfit, One of 
them was killed. All of them were injured. Together the family won 
about 30 individual decorations. 

None of us are involved in any of this legislation, but I have talked 
to Senator Langer about his bills and he said he frankly overlooked 
the Japanese and he has no objection to including the Japanese. 
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I have not had an opportunity to talk to Senator Chavez about 
his legislation, but I am sure, because of his general feeling, that he 
has no objection. 

Iw aud like to say this while Senator McCarran is here. We have 
given to Japan a wonderful treaty of peace. By his Immigration and 
Nationality Act, we have repealed the insult against the Japanese 
people that led to World War II, the Japanese Exclusion Act. If to- 
day we give only to Germans and Germany certain concessions which 
also ought to be extended to Japan, I am afraid we are going to undo 
the great good which the Congress of the United States has done. 

We need Japan in the Far East just as much as we need Germany 
in Europe, working together and giving both the same kind of treat- 
ment that we would accord to anyone else by rendering equal justice 

to the European as well as to the Asiatic. I think we will gain the 
friendship of the people we need today in our struggle against com- 
munism. We need them in Europe, yes, but we also need them in 
Asia. 

Mr. Chairman, I ask you if you and your staff will be particularly 
careful to see that this discrimination, which is really an oversight, 
will not be carried out in the legislation itself. 

Senator Drrxsen. I think I can assure you on that point, and 
never wittingly will we do so, 

I can assure you on personal grounds that no longer than 6 weeks 
ago, I had a very delightful visit with the Japanese Prime Minister 
and his Cabinet, plus some 40 businessmen in Tokyo, and I tried the 
best I could to convey those sentiments, that we recognize their im- 
portance in the whole security scheme of things and we did want to 
generate the maximum of good will. 

With that premise, naturally we will do nothing to fracture that 
pattern. 

Mr. Masaoxa. I would like to say that I am an American citizen 
and I look at this first from the viewpoint of America. This is one of 
the cheapest ways in which to cement the kind of friendship we 
need. In many ways it will do much more than mututal security 
or giving her arms, because here you are recognizing people as equals 
and that, I think, is a fundamental characteristic of our Government 
and our Congress. 

Senator Dirxsen. Thank you very much. 

(The prepared statement of Mr. Masaoka is as follows:) 


STATEMENT OF THE JAPANESE AMERICAN CITIZENS LEAGUE 


As the only national organization of persons of Japanese ancestry in the 
United States, the primary interest of the Japanese American Citizens League 
(JACL) in these hearings is that persons of Japanese ancestry are accorded 
the same rights, privileges, and opportunities as are here proposed for persons 
of other ancestries and nationalities insofar as amendments to the Trading 
With the Enemy Act are concerned. 

We believe that to seek less is both un-American and a betrayal of our re- 
sponsibility ; to demand more is both unjustified and undemocratic. 

Since our organization in 1918, it has been our obligation to protect and pro- 
mote as best we can the welfare of persons of Japanese ancestry in the United 
States, citizens and aliens alike, within the framework of our twin national ob- 
jectives: “For better Americans in a greater America,” and “security through 
unity.” 

At the present time, the JACL has 88 chapters in 32 States and the District 
of Columbia. We have committees and supporters in the Territory of Hawaii 
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and in Japan. All of our members are United States citizens, though not neces- 
sarily of Japanese ancestry. 

JACL does not represent any individual claimants or groups against the Office 
of Alien Property of the Department of Justice. Neither is JACL a technician 
uor practitioner in the field. Therefore, JACL’s contributions to this discussion 
of the 12 amendments to the Trading With the Enemy Act now pending before 
this subcommittee will be from the viewpoint of the layman, in terms of the 
principles and philosophies involved rather than the legal consequences, 

Since, however, many of our members and supporters have a personal interest 
in the ultimate disposition of all prcperty vested by this Government during and 
after World War II, JACL endorses any liberalizations of the statute to facilitate 
the return of such vested property to their former owners as consistent with 
traditional American custom and historic international practice. 

Accordingly, we respectfully urge enactment of those bills which are intended 
to expedite the return of all vested property and oppose passage of those meas- 
ures calculated to further restrict or prevent recovery of this property by former 
owners, 

At the same time, we categorically denounce any legislation that for such 
purposes as this discriminates against Japan and her nationals and in favor 
of Germany and Austria and their nationals. In studying the bills now before 
this subcommittee, we find that, with a single exception, every measure that 
identifies former enemy nations and nationals specifically provides benefits for 
only Germany and Anstria and their respective nationals, thereby excluding 
Japan and its nationals. 

In World War II, Japan and Germany were the principal enemies of this 
country. Today, by the vicissitudes of international destinies, the United States 
looks to Japan and West Germany as bulwarks of our democratic frontiers in 
Asia and Europe, which we seek to enlarge and extend. The United States needs 
the goodwill and cooperation of both Japan and West Germany; both are in- 
dispensable to our national security. 

To deliberately favor one over the other in matters which are of equal concern 
and validity to both, such as the present consideration of the return of vested 
property to the nationals of these countries, is to invite unnecessarily tension 
and misunderstanding. Such discrimination would also play into the hands of 
our present enemy, the Communists, who would feature this slight as another 
indication of America’s hostility to ~he Japanese and the Asians. 

We are not here suggesting that Japan is more important than Germany; 
we are suggesting, nevertheless, that preferential treatment of Germany over 
Japan in this kind of situation will result in ill will and antagonisms that will 
make it far more difficult for our friends in Japan to keep her as our ally in the 
Pacific and to cooperate with our virious programs for building up the defenses 
of the free world. 

The few million dollars involved certainly are not worth the risk of losing 
or alienating Japan, which is just as much the key to Asia’s future as West 
Germany is to Europe’s. 

Now, we shall comment briefly and as interested laymen who are uncertain 
of all the implications of the law, on the various bills under consideration at 
this time by this subcommittee. 

S. 34, by Senator McCarran, “to amend section 32 of the Trading With the 
Enemy Act to provide judicial relief.” Believing that recourse to the judiciary 
is always in the best American tradition, we endorse this legislation. 

S. 145, by Senator Langer, “to amend section 9 of the Trading With the Enemy 
Act” to provide for full hearings on the merits of all claims regardless of any 
agreements made with officers or agents of the United States Government during 
wartime with respect to these properties. For the same reason as we approve 
S. 34, we endorse this bill. We request, however, that Japan be written into 
this measure since hostilities with Japan continued beyond the surrender and 
in order to assure that these same benefits will be made available to Japanese 
nationals. 

S. 146, by Senator Langer, “to amend section 32 of the Trading With the Enemy 
Act of 1917, as amended, so as to permit the return under such section of property 
which an alien acquired while a bona fide resident of the United States.” We 
are in complete svmpathy with the intent of this bill because we know of several 
alien Japanese who were stranded in Japan during wartime but who have now 
returned to the United States with reentry permits. Had they been in this 
country during World War II, their property would not have been vested. We 
believe that they are entitled to the same consideration as other lawfully ad- 
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mitted residents who remained in the United States throughout the war, for 
their reentry with the appropriate travel documents demonstrates that for all 
intents and purposes they are permanent residents of this, their adopted land. 

In this connection, it should be pointed out that many resident alien Japanese 
would have become naturalized citizens if our Federal laws did not prohibit 
such naturalization on racial grounds until the enactment of the Immigration 
and Nationality Act of 1952. Had these aliens been naturalized citizens, their 
property would not have been vested, or, if vested because their owners were 
in an enemy country, it would have been returned without the difficulties en- 
countered by aliens. 

8. 151, by Senator Langer, “to amend section 32 of the Trading With the Enemy 
Act of 1917, as amended, so as to permit the return under such section of prop- 
erty which an alien acquired by giit, trust, annuity, devise, bequest, inheritance, 
or as beneficiary of any insurance policy from an American citizen or national 
and to provide that in any present or future conflict similar property be held 
in trust for such enemy alien by courts of competent jurisdiction or by any 
agency of the Government appointed by the President, subject to the use of the 
United States Government for the successful conclusion of hostilities, to be 
returned to such alien after the end of hostilities under certain conditions as 
set out herein.” Provided that Japan and her nationals are included within the 
meaning of the legislation for its benefits, we endorse this bill as a most just 
and humane one, Our experiences suggest the need for this type of remediai 
measure. During the war, for instance, some American soldiers of Japanese 
ancestry, whose parents in Japan were beneticiaries of their so-called GI life 
insurance, were killed while fighting with the 442d Regimental Combat Team in 
Italy and France. Though they died for their country, their parents who hap- 
pened to be domiciled in an enemy nation at that time are unable to receive the 
insurance benefits that their sons provided for them. 

S. 155, by Senator Langer, “to amend section 32 of the Trading With the 
Enemy Act of 1917, as amended, so as to permit the return under such section 
of property which an alien acquired by gift, devise, bequest, or inheritance, from 
an American citizen.” This isa short version of 8.151. Here again, Japan and 
her nationals are not enumerated for its benefits. We recommend an amend- 
ment to bring Japan and her nationals within the meaning of the act. Since 
in Japan there were no organizations comparable to the Nazi Party in Germany, 
and since we, too, desire to provide safeguards against the return of property 
to undeserving parties, we suggest language such as “at no time was guilty of 
war crimes and crimes against humanity” as appropriate for this purpose. 

S. 249, by Senator Bennett, to amend section 32 of the Trading With the 
Enemy Act of 1917, as amended, so as to permit the return under such section 
of amounts payable to aliens under trust funds created by American citizens. 
This, incidentally, is the only bill under consideration which includes the Japa- 
nese and Japan within its remedial provisions. For the same reasons that we 
endorse 8. 151 and S. 155, we urge its enactment. 

S. 373, by Senator Hunt, to extend the time for filing claims for the return of 
property under the Trading With the Enemy Act. Because there are probably 
several thousands who have not filed their claims before the deadline bar dates 
for various reasons, we believe that this extension is thoroughly justified. We 
know of several who were stranded in Japan, for example, and did not know 
that they had to file claims for the return of their property before certain dead- 
lines. A serious defect in this bill, however, has been called to our attention 
in that it fails to extend the time for the filing of suits to determine a claimant's 
rights under section 9. In other words, while extending the time for filing 
claims, it neglects to extend this same time for judicial review. An amend- 
ment along the following lines might suffice: “Said section 33 is further amended 
by striking out the words ‘April 30, 1949’ as they appear in the second sentence 
of such section, and inserting in lieu thereof the following: ‘One year from the 
enactment of this amendment.’” 

S. 1765, by Senator Anderson, to amend section 39 of the Trading With the 
Enemy Act to provide an additional $60 million for deposit in the war claims 
fund. While JACL heartily concurs with the purposes of the War Claims Act 
of 1948—and several of our members are beneficiaries under its terms—we believe 
that this amount should be appropriated directly by the Congress for this most 
worthy purpose, rather than being taken out of the funds of the Office of Alien 
Property, since such funds may be under litigation or administrative review. 
We understand that the Office of Alien Property does not now have any funds 
which are completely free of any controversy as to title and ownership. More- 
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over, until Congress makes a final decision as to its policy in regard to this 
alien property, it may be that if certain pending legislation is approved, the 
Treasury will have to make up the amounts transferred to the war claims fund 
by the Office of Alien Property up to this time to compensate those whose property 
may be ultimately returned. 

8. 2085, by Senator Green, to amend section 6 of the Trading With the Enemy 
Act to provide periodic fiscal reports. In the interests of better and more 
efficient government, we endorse the principle expressed in this bill. 

8. 2171, by Senator Smith, of New Jersey, to amend the Trading With the 
Enemy Act to authorize the President, in time of war or national emergency, 
to sell such property in the national interest. While we appreciate the desira- 
bility of liquidating this program as soon as possible, there seem to be some 
grave constitutional issues involved in the summary sale of property to third 
parties. It seems to us that a distinction must be made as to whether the claim- 
ants are domiciled in the United States and are either lawfully admitted legal! 
residents or citizens, or whether they are former enemy nationals residing out- 
side this country. And even here, international questions of good will and usage 
are raised. In the main, our position is that as long as there is any doubt as 
to the title to any property, violence would be done to our concept of the sanctity 
of private property if the President is arbitrarily authorized to dispose by sale 
such property, except possibly for public use under the doctrine of eminent 
domain. Our understanding is that the nature of these vested properties is such 
that they would not qualify as being susceptible for public use. 

S. 2231, by Senator Dirksen, to amend the Trading With the Enemy Act re- 
lating to debt claims. While we understand the administrative problems in- 
volved in handling thousands of these relatively minor so-called yen debt claims, 
we question whether constitutionally, simply for the sake of expediency, the 
Government can arbitrarily exclude certain claims because they are small in 
amounts, cost administratively perhaps more than is involved, and constitute 
a major share of the workload of any agency. It should be noted here that 
in wartime the Alien Property Custodian vested the property from which these 
thousands of claimants hope to recover a substantial part of their prewar bank 
deposits. After the war, the Office of Alien Property invited these depositors 
to file claims against the vested property, thereby inferring that these claims 
were and are valid and would be paid in due course. Regardless of the amount 
involved in individual cases, we believe that these claims should be adjudicated 
on their respective merits rather than being summarily dismissed from all con- 
sideration: validity rather than administrative expediency should be the criterion 
of processing these claims. 

Senate Joint Resolution 92, by Senator Chavez, to return property vested 
under the Trading With-the Enemy Act as the property of Germany or German 
nationals, or in which they had any interest. While it is up to Congress to 
determine as a matter of national policy whether all vested property of enemy 
nations and nationals should be returned or not, there should be no policy ques- 
tion involved in including Japan and her nationals in any such beneficial legis!a- 
tion of this nature. To exclude Japan would be the worst kind of discrimination 
and statesmanship. It would more than undo all the good will this Government 
gained from the magnanimous treaty of peace which we granted Japan and from 
the Immigration and Nationality Act of 1952, which repealed the Japanese 
FPxclusion Act of 1924 and extended naturalization privileges to all resident 
alien Japanese. 

As we view the situation, it would be helpful to the strengthening of the econ- 
omy of Japan to return to her and her nationals residing there all vested prop- 
erty. A sound Japan will be a more powerful ally in the fight against com- 
munism. 

The return of vested property will complement our treaties of peace and of 
friendship and commerce with Japan and, we believe, further our foreign-policy 
obiectives not only in Japan itself but in all Asia. 

The reasoned explanation given by Senator Chavez in the Congressional Record 
of June 27, 1953, when he introduced his joint resolution, applies not only to 
Germany but also to Japan. While German properties held by the Office of 
Alien Property are much more valuable than Japan’s, the issue and the benefits 
are identical, Congress must not make a distinction between our former enemies, 
for today both are equally important to our foreign policy and our national 
security. 

In conclusion, JACL urges Congress to follow the precedent set after World 
War I in connection with German property held by the Alien Property Custodian, 
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that is to return it to the former owners in accordance with international prac- 
tice. We respectfully request, however, that any legislation in this field be writ- 
ten to apply to Japan as well as to Germany and Austria and to their respective 
nationals. All were enemies who are today in a sense allies. All should be 
treated with equal consideration; none should be favored or ignored in relation 
to the others. 


Senator Dirksen. We are glad to have you, sir. 


STATEMENT OF E. J. SCHAETZEL, ATTORNEY AT LAW, DENVER, 
COLO. 


Mr. Scuarrzet. My name is E. J. Schaetzel. I am from Colorado. 
I practice with my father. 

Senator Dirxsen. In Denver? 

Mr. Scuarrze.. For a number of years we have had a large estate 
practice. 

We have represented Japanese, Germans, Swiss, Swedes, British, 
and all sorts. 

My experience has been sufficiently broad that I have not chosen 
to illustrate any particular cases which I have in mind. 

Even though I do appear here as a lawyer, I think that my primary 
objective can best be accomplished by summarizing what I am cer- 
tain all of the attorneys who have attended these hearings feel ; namely, 
that the difficulties facing this committee and the reason that we 
have protracted this hearing so long is because one individual after 
another seeks to engraft exception upon exception, and that is not 
right. We should lay down a broad policy and follow it. I think 
that the primary consideration is one of international law. Are we 
going to follow it, or are we not going to follow it ? 

I think there is no question as to what we should do. Then let 
us forget whether this man wants 1 year additional and this man 
wants 2 years additional within which to file his claim. 

If we adhere to the principles of international law and to the basic 
American principle that every man is treated alike, that we treat 
Germans, Japanese, and Italians alike, then we have no difficulties. 
This disparity of treatment is what bothers me and bothers other 
attorneys in my vicinity more than anything else. 

At the urging of your staff I cite only this one illustration, which 
indicates a continuing disparity of treatment. 

An attorney, a very outstanding attorney, in our city came to me 
1 year ago. He said, “The Office of Alien Property tells me that 
they do not know why this particular estate was vested. The rates 
have risen since 1947. The woman did not die until 1950. I have 
taken it up with them. They say that there is nothing that can be 
done, but that it is a most unusual case.” 

He said, “I cannot believe that it has happened, but it has.” 

I was very much surprised, and I thought that after this hearing 
was over, I would take it up with the Office of Alien Property, but 
during the recess yesterday afternoon, I did so. I was surprised to 
hear you say a little while ago that you felt that the entire approach 
of the Office of Alien Property had changed, because as of yesterday 
afternoon it had not. 

Senator Dmxsen. I think, in fairness, that your statement ought 
to be qualified. First of all, is Colonel Townsend here? 

Mr. Hayes. He had to leave. 
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Senator Dirksen, First of all, Colonel Townsend is a highly re- 
spected and very capable lawyer who comes well recommended to the 
post. Secondly, he is rather new yet. He is feeling his way. He has 
had many conferences with the staff. He has attended most of the 
hearings that we have scheduled thus far. 

I do not believe that we can expect him to just break out and undo 
this overnight. However, I think as he gets his bearings and gets 
more familiar with the job, he will show his outstanding capabilities, 
I have been very much impressed in meetings I have had with him. 
He has a herculean task. I think if you give him time the statement 
I made will stand up. 

Mr. ScuaeErzew. | certainly hope so. 

Senator Dirxsen. I think the breadth of treatment with which he 
has discussed these cases further confirms my convictions that there 
will be a reorientation of viewpoint. 

Mr. ScwartzeL. | certainly hope so, because I think that our job, 
as lawyers—and broadly we are lawyers here today—is to simplify 
the law. To tell a man he has the right of appeal clear through the 
Supreme Court is very well, but it denies to the large majority any re- 
lief whatever. That is what I was told yesterday afternoon regard- 
ing this particular case. They said, “Your case is very meritorious. 
We have heard of nothing like it. We do not know why it happened, 
but you have no relief.” 

Senator Dirksen. I think you can be assured that, first of all, there 
will be a reoriented viewpoint, and secondly, one of the things that 
this committee can do and I think will do is to make sure every Ameri- 
can is given his day in court—not the Supreme Court, but a court that 
is accessible to him. That will be carried out if this chairman has any- 
thing to do with it. 

I might say, by way of implementation, that even in the case of 
OPA—and I am sure you must have had some cases under the old 
OPA Act—I did get an amendment through the House of Representa- 
tives twice and it died in the Senate when it got here, but I was will- 
ing, no matter how much congestion there might be in courts, to say 
to every American citizen, “ All right, you have a little fuss here with 
your Government and the closest court is in Denver—or in Pueblo— 
and the Congress is going to see that you have a right to get to that 
court and you will not have to come to Washington to have a review 
of the equities involved.” 

That, to me, is absolutely basic and as far as I am concerned, I am 
going to try. 

Mr. Scuaerzex. That is fine. 

Senator Dmxsen. We thank you. 

I doubly thank you for your patience. I have noticed you here all 
through the hearings. I know you came a long way. I am distressed 
that everybody cannot always get to say all the things that they want 
to say, but the Senate is still § in session. There are limitations on time 
and energy, so we do the best we can and I apologize to you. I hope 
you will not feel that we have been capricious. 

Mr. Sowartzer. Not at all. 

Senator Dirksen. Before we close, without objection, I want to in- 
sert in the record two letters addresesd to me, one from Mr. John E. 
Leach, dated June 9, 1953, and the other from Mr. Henry F. Werker, 
dated July 17, 1953. 
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(The letters referred to follow :) 


BurFFALo, N. Y., June 9, 1953. 
Hon. Everett M. DIRKSEN, 
United States Senate, Senate Office Building, 
Washington, D. C. 

DeaR SENATOR DIRKSEN: We are informed that you are a member of a sub- 
committee of the United States Senate having under consideration certain Senate 
bills relating to alien property matters. 

Without going into too much detail, we are interested in this matter, since we 
represent an American citizen who for a number of years prior to 1941 acted 
under a power of attorney for several German nationals in Germany in the han- 
dling of property which came to them under the will of a deceased American 
citizen to whom all of the German nationals were related. 

The American citizen who handled the property under a power of attorney, 
even in advance of the outbreak of hostilities, seemed to sense the desire of the 
then German Government to take over the property, and she managed to resist 
the demands, initiated by the German Government, that the funds be forwarded 
to Germany. 

We are informed that Senate bills No. 151 and No. 155 seem designed to relieve 
persons who find themselves in the situation above described, assuming that the 
persons to whom the money belongs can meet the other qualifications as to mem- 
bership in subversive groups, etc. 

In the only case of which we have knowledge, which is the one outlined above, 
we feel sure that the passage of either of these bills would accomplish a just 
result, and we respectfully urge your favorable consideration toward these or 
similar bills. 

We are aware that there are many matters to be considered in legislation, but 
we would like you to know that so far as we are able to determine there is at 
least one situation of which we have knowledge which seems to merit some relief. 

Thanking you for your courtesy in this matter, we remain, 

Very truly yours, 
Brown, Ketiy, TurNer & Symons, 
By Joun E. Leacu. 


ABBERLEY KOOIMAN & AMON, 
New York, July 17, 1958. 
Re Vesting Order No. 10108, Account No. 28—11379, Carl von Wedel. 
Hon, Everett M. DirKseEN, 
Chairman, United States Senate, Committee on the Judiciary, 
Subcommiitee on Trading With the Enemy Act, Washington, D. C. 

Dear Str: This will acknowledge receipt of your letter of July 11, 1953, ad- 
vising Mr. Peter J. Kooiman of the hearings to be held during the week of July 
20, 1953, with respect to certain proposed amendments to the Trading With 
the Enemy Act of 1917 as amended. 

While it will not be possible for Mr. Kooiman to attend these hearings, he 
has asked the undersigned to express the views of his client with reference to 
S. 146 to amend section 32 of the Trading With the Enemy Act, as amended, 
so as to permit the return of property which an alien acquired while a bona 
fide resident of the United States. We are in favor of such amendment in the 
case referred to above, since it will relieve the owner of the property from undue 
hardship caused by involuntary residence in Germany during the war. A typical 
example of the hardship which this amendment will relieve, is the following: 

Mr. Carl von Wedel was born in Sumatra, Dutch East Indies, in 1894. He 
emigrated to the United States in the year 1930, having previously visited here 
in 1921. He took out first papers to become a citizen but did not become a 
citizen of this Nation. By profession he was an engineer and an inventor. 
For many years he struggled to sell his inventions in this country and, just 
prior to 1939, he was successful in making business contacts which made it pos- 
sible for him to sell certain of his patents. 

In June 1939, he was advised by his mother, Mrs. Christine von Wedel, a 
Dutch national then a resident of Hilversum and about 75 years of age, that 
she was about to undergo a serious abdominal operation and expressed an 
urgent wish to see him, Since, from the import of her letter, he gathered that 
such an operation might prove fatal and, since he had not been in Europe since 
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his emigration to the United States in 1930, he decided to make the trip at 
once and booked passage for himself and his wife on the 8S. 8S. New York, leaving 
July 5, 1939, and paid for return tickets. 

Considering the troubled international relations and the possibility that a 
war might break out, he went to see his friend and attorney, Mr. Pieter J. Kooi- 
man, to discuss with him the necessary steps to be taken in order to protect 
his wife, an American citizen, who he did not wish to have suffer in case he 
should be detained in Europe. 

Mr. Kooiman explained to Mr. von Wedel the legal position that he would 
be in if war should break out and, after a discussion, it was agreed that Mr. 
Kooiman should hold a power of attorney with the broadest powers so that 
he could do whatever was necessary to be performed in Mr. von Wedel’s inter- 
est and, to take care of his wife in case Mr. von Wedel should be prevented 
from acting or communicating with him. The power of attorney contained 
the language: 


“for me and in my name, place and stead, to do any and all acts which I could 
do if personally present, hereby intending to give him the fullest power and 
not intending by anything hereinafter contained to limit or cut down such 
full power.” 


Mr. von Wedel and Mrs. von Wedel thereafter left for Europe on July 5, Mr. 
von Wedel being of the conviction that this power of attorney would, accord- 
ing to its language, cover his attorney’s right to make a gift of his property 
to Mrs. von Wedel should he be prevented from returning to the United States. 

When there was no outbreak of war in the early part of August 1939, and 
no apparent intensification of the international tension, Mr. von Wedel decided 
to join his wife in a visit to her parents in Bavaria, whom he had never met 
before. However, while still visiting in Germany, on September 3, 1939, Ger- 
many invaded Poland and war declared. Mr. von Wedel was immediately told 
to report to the drafting office for Germans living abroad in Berlin. He was 
there registered and told to await further orders at his address in Berlin. 

In the latter half of September, he pleaded with his wife to return to the 
United States and, in anticipation that the German Treasury might attempt to 
lay claim to his property, he went to the United States Consulate in Berlin and 
there, on September 23, 1939, assigned $15,000 to her out of his account with 
the Empire Trust Co. 

Early in October 1939, as anticipated, the German Treasury ordered him to 
make a complete statement of all his holdings abroad and ordered him to sur- 
render the same. Mr. von Wedel made a report, but asked for time to sur- 
render his property. He was granted a 6-months extension to do so. 

Soon thereafter, he received an order to report at once at the Signal School 
in Halle, Germany, and was enlisted in the personnel of the school and served 
on its staff, first as a teacher in technical matters and then as a special staff 
officer in an advisory capacity on various staffs of the Signal Corps in the 
garrison. Mr. von Wedel was released from the German Army about 6 months 
before the end of the war because of ill health. 

After he was called to serve in the army, his wife was convinced that she 
should leave for the United States of America since there was a danger that 
she might be prevented when the treasury started to consider the report of 
property abroad which he had made. 

When his wife left, he instructed her to see Mr. Kooiman at once upon her 
return to this country and to tell Mr. Kooiman to make the gift of all his property 
to her so as to prevent it from falling into German hands. Mrs. von Wedel, 
upon her return to this country in October of 1939, carried out her husband's 
instructions but, since Mr, Kooiman was reluctant to take such drastic action, 
he delayed until June of 1940 and, during the period June 1940 through November 
1940, he transferred all of Mr. von Wedel’s property outright to Mrs. von Wedel. 
Mr. von Wedel was in accord with this transfer and, after he obtained an 
immigration visa in 1948, he confirmed that these were his intentions. Mrs. 
von Wedel had so much faith in the fact that her husband would return to the 
United States, that even after her return to the United States and before the 
United States was at war with Germany, she had reentry permits for her husband 
renewed until March of 1941. 

While the bank and security accounts in the name of Mrs. von Wedel were 
blocked during the war, they were not vested until November 13, 1947. There- 
after, an action was begun against the Attorney General on the ground that a 
valid gift had been made and that the property belonged to Mrs, von Wedel. 
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The Attorney General made a motion to dismiss the complaint on the ground 
that there was no claim and, after a long delay, the complaint was dismissed. 

Upon appeal to the Court of Appeals for the Third Circuit, the opinion of the 
district court judge, was affirmed. However, Judge Goodrich, who concurred 
with the opinions, said, in part: 

“Perhaps the law cannot quite say that white is black but in this instance it 
certainly can make white look a pretty dark grey.” 

A petition for a writ of certiorari to the Supreme Court in which the late 
Judge Robert P. Paterson represented Mrs. von Wedel, was denied. Thereafter, 
an application for leave to amend the complaint was denied by the district court 
in New Jersey and the court of appeals affirmed that decision. It therefore 
appears that Mrs. von Wedel, under the court’s decisions, is still the owner of 
the property. He is in ili health and an invalid. His wife is working as a 
clerk in a brokerage office in order to maintain them. 

Mr. von Wedel did everything in his power to remove the property which he 
held in this country from the jurisdiction of the then enemy, the German Gov- 
ernment. At risk of great personal danger to himself as a reward for uis 
efforts, he now finds himself pennyless and an unemployable invalid who camiot 
realize the fruits of 30 years of effort. It seems to us that this is a case fov 
legislative relief and that the amendment of the Trading With the Enemy Aci, 
submitted by Senator Langer, should be enacted to permit such relief. 

If it is at all possible, it is requested that the facts in this case be read into 
the record of your proceedings. 

Yours very truly, 


Henry F, WERKER. 
Senator Dmxsen. The hearing is then presently suspended. 
(Whereupon, at 6:35 p. m., Wednesday, July 22, 1953, the hearing 
was recessed, subject to the call of the chairman.) 


x 





